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ADDENDUM  &  CORRIGENDUM. 


Page  248.  Add  to  the  caie  o/*  Ardbn  ».  Tuckbr — "  The  Court  of  King's  Bench  af- 
terwards made  a  rule  absolute  for  entering  a  verdict  for  the  pUuntiff,  thereby  de- 
terminiog  that  the  action  was  muntainable." 

Page  660,  la$t  line  but  one,  for  "  could  innst,"  read  "  could  not  insist." 
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PROMOTIONS. 

In  Trinity  Vacation,  Philip  WiUimns,  Henry  WilUam      JJ^ 
Tancred^  Francis  Ludlow  Holt,   and   Charles^  Butler^ 
Esqrs.,  were  appointed  his  Majesty's  Counsel  learned  in 
the  law. 


COURT  OF  KINGS  BENCH. 

Sittifigsat  Westminster  (ifter  Trinity  Term,  1831. 

BEFORE  LORD  TENTERDEN,  C.  J. 


M'KoNE  «?.  Wood.  J^^  14^. 

vyASE  for  keeping  a  dog  accustomed  to  bite  mankind,  in  an  mction 
Plea-General  issue.  t"::^^' 

dog  accustomed 

On  the  part  of  the  plaintiff,  it  was  proved,  that  the  dog  ^^^^^^^' 
had  bitten  the  plaintiff,  and  that  it  had  bitten  two  other  tiai  that  the  dog 

,  -         should  be  his; 

persons  before;  but  one  of  the  witnesses,  who  proved  that  if  he  harbours 
he  had  made  a  complaint  to  the  defendant  respecting  the  {ows^°*to**be*«t, 
dog,  sUted,  that  the  defendant  had  told  him  that  the  dog  •l?^  ^*^^  ^ 

111  1       *"•  premises, 

belonged  to  a  person  who  had  been  his  servant,  but  who  that  is  suffident. 
had  left  him. 

It  was  also  proved,  on  the  part  of  the  plaintiff,  that  the 
dog  was  seen  about  the  defendant's  premises,  both  before 
and  after  the  time  when  the  plaintiff  was  bitten. 

VOL,  V.  B 
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Campbell,  for  the  defe«dwt«  submitted  that  there  was 
not  sufficient  evidence  to  shew  that  this  was  the  defen- 
dant's dog;  buty  on  the  contrary^  it  was  shewn  that  it  was 
not  He  therefore  contended  that  the  defendant  was  not 
liable  in  this  action^ 

Lord  Tenterden,  C.  J. — It  is  not  material  whether 
the  defendant  was  the  owner  of  the  dog  or  not;  if  he  kept 
it,  that  is  sufficient;  and  the  harbouring  a  dog  about  one's 
premises,  or  allowing  him  to  be  or  teaort  there,  is  a  sufficient 
keeping  of  the  dog  to  support  this  form  of  action.  It  waa 
die  defendant's  duty,  either  to  have  destroyed  the  dog,  or 
to  have  sent  him  away,  as  soon  as  he  found  that  he  was 
mischievous. 

Verdict  for  the  plaintiff. — Damages  5^ 

Fallen  and  S.  Martin,  for  the  plaintifil 
CampheU,  for  the  defendant. 


IJ^  IIlGGINS  9.  BrETHERTON. 

goto  C^ASE.  The  first  and  second  counts  of  the  declaration 
IS^  stated,  that  the  plaintiff  had  caused  a  portmanteau,  con- 
^^  taining  deeds,  writings,  and  wearing  apparel,  to  be  de- 
MMh»  livered  to  the  defendant,  to  be  safely  and  securely  kept, 
{^  and  to  be  redelivered  on  request;  but  that  the  defendant, 
J^  contrary  to  his  duty,  would  not  redeliver  when  request- 
netw  ed.  These  ooimts  stated  special  damage.  There  was 
IBM.  also  a  count  in  trover.    Plea — General  issue. 

From  the  evidence  on  the  part  of  the  plaintiff^,  it  ap- 


;  b«t,  if  thft  pMty  amlsr  kM*  ll»  yoifilMm  «Ufe  be  gM  !•  laquic  if  tkcfc  be  u 
di.  aaA  M  |lMa  bt  MQ^IIy  bo«kc<  tiM  CMcb  f  roffriitor  k»  M  iett  al  OL 
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peared,  that  he  went  to  the  coach-office  of  the  defendant,         1^91. 
m  Liverpool,  and  asked  the  fare  to  London  by  the  Ex-       hioows 
press  coach;  and  that,  beinir  told  30^.,  he  put  down  a  *• 

SOs.  Irish  note  on  the  counter,  which  the  book-keeper 
declined  taking;  that  the  plaintiff  took  the  note  up,  asking 
permission  to  leave  his  portmanteau,  saying,  that  he  would 
go  by  an  earlier  coach  if  he  could  find  one,  which  he  did. 
It  was  further  proved,  that  the  defendant  refused  to  de- 
liver up  the  portmanteau,  unless  a  sum  of  30s.  was  paid. 

For  the  defendant,  witnesses  were  called,  who  stated 
that,  after  taking  up  the  30s.  note,  the  defendant  said, 
**  Book  me  an  outside  place  on  the  Express,  and  I  will 
leave  my  portmanteau  ;**  and  that  an  outside  pisce  was  ac- 
cordingly booked. 

Lord  Tenterden,  C.  J.,  (in  summing  up). — If  you  be- 
lieve that  the  plaintiff  said  that  which  has  been  stated  by 
the  defendant's  witnesses,  I  think  that  it  gives  him  a  lien 
on  the  plaintiff's  portmanteau  for  something,  certainly  not 
for  SOs.,  but  for  something;  and,  as  the  plaintiff  has  not 
tendered  any  thing  at  all,  that  would  entitle  the  defendant 
to  a  verdict. 

Verdict  for  the  plaintiff. 

Sir  «7.  Scarlett  and  «7.  Jervis,  for  the  plaintiff. 
Campbellf  for  the  defendant. 

[Attornies* —Lucas  Sf  P.,  and  Shearman  Sf  F,"} 
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June  20th, 

In  an  action  for 
inaliaous  prose- 
cution against 
A.  andB.,  if  it 
appear  that  both 

A.  and  B.  enter- 
ed into  a  joint 
recognisance  to 
prosecute  and 
give  evidence, 
but  it  it  also  ap' 
pear  that  A.  only 
employed  the  at- 
torney, and  that 

B.  attended  be- 
fore the  magis- 
trate and  the 
Grand  Jury  at 
the  request  of  the 
attorney,  the 
Judge  will  direct 
the  acquittal  of 
B. 

IfC.be  en- 
trusted to  re- 
ceive money  for 
A.,  with  a  writ- 
ten direction  for 
its  application, 
and  C.  write  a 
letter  to  A.  stating 
that  he  has  not 
received  it,  when 
in  fact  he  has, 
this  is  sufficient 
evidence  of  pro- 
bable cause  to 
render  a  pro- 
secution of 

C.  under  the 
statute  7  &  8 
Geo.  4,  c.  $9^  s. 
49,  not  mali- 
cious. 


Eagar  V.  Dyott  and  Harman. 

JH  ALICIOUS  prosecution.  The  declaration  stated  that 
the  defendants,  without  any  reasonable  or  probable  cause^ 
indicted  the  plaintifT.  The  indictment  was  set  out  ver- 
batim  in  the  declaration  (a);  and  it  charged  that  the 
plaintiff  being  an  agent  of  Mrs.  Dyott,  she  deposited  in 
his  hands  200/.,  with  a  written  direction,  signed  by  her, 
"  with  a  special  purpose  specified  in  the  same  for  the  dis- 
position" of  the  money;  and  that  the  plaintiff,  contrary  to 
good  faith,  converted  the  money  to  his  own  use.  The 
declaration  then  went  on  to  state  that  the  plaintiff  was 
acquitted,  and  had  judgment  in  his  favour. 

It  appeared  that  the  defendant,  Mr.  Harman,  was  a 
trustee  for  the  other  defendant,  Mrs.  Dyott,  and  as  such 
had  to  pay  her  800/.  a-year,  which  sometimes  the  plaintiff 
received  for  her.  To  shew  a  want  of  probable  cause  the 
plaintiff  put  in  a  check  for  34*/.,  dated  after  the  alleged 
embezzlement,  and  before  the  time  of  the  prosecution. 
In  this  check  this  sum  of  34/.  was  stated  to  be  the  balance 
due  to  Mrs.  Dyott.  Across  this  check  Mrs.  Dyott  had 
written  her  name.  The  only  evidence  to  shew  that  the 
defendant  Harman  was  a  prosecutor  of  the  indictment, 
was  the  joint  recognizance  of  the  two  defendants,  entered 
into  before  Sir  Richard  Birnie,  who  was  the  committing 
magistrate;  which  was  a  recognizance  by  both  the  defen- 
dants'' to  prosecute,  and  give  evidence  against  the  plaintiff;*' 
but  the  magistrate's  clerk  stated  that  recognizances  were 
often  filled  up  in  a  hurry.  It  was  proved  by  the  attorney 
for  the  prosecution,  that  he  was  employed  by  Mrs.  Dyott, 
and  not  by  the  defendant  Harman;  and  that  Mr.  Harman 


(a)  The  indictment  was  on  the 
statute  7  &  8  Geo.  4,  c.  29,  s.  49, 
which  18  set  out,  ante,  Vol.  4,  p. 


49,  n.  See  the  cases  of  Hex  v. 
Prince,  ante.  Vol.  2,  p.  617»  wid 
Rex  V.  White,  ante^  Vol.  4,  p.  46. 
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only  attended  before  the  magistrate,  and  before  the  Grand         1^^* 
Jury,  at  his  request. 

Sir  J.  Scarlett 9  for  the  defendant  Harman. — I  submit 
that  my  client  ought  to  be  acquitted.  He  was  only  a  wit- 
ness, and  was  compelled  to  attend  to  give  his  evidence. 
He  neither  employed  the  attorney,  nor  had  he  any  interest 
in  the  prosecution. 

Lord  Tenterden,  C.  J.— I  think  on  this  evidence  that 
I  ought  to  direct  an  acquittal  of  the  defendant  Harman. 
I  know  that  these  recognizances  are  often  drawn  up  in  a 
hurry. 

To  shew  probable  cause,  Mr.  Harman  was  called  for  the 
defence.  He  stated  that  he  had  paid  a  sum  of  money  to 
the  plaintiff  on  account  of  Mrs.  Dyott;  and  a  letter  from  the 
plaintiff  to  Mrs.  Dyott,  of  a  subsequent  date,  was  put  in, 
by  which  he  informed  her  that  he  had  not  received  this 
sum  of  money. 

Lord  Tenterden,  C.  J. — It  being  shewn  that  the 
plaintiff  denied  the  receipt  of  money,  which  it  is  proved  that 
he  had  received,  I  think  I  ought  to  nonsuit.  That  appears 
to  me  to  be  sufficient  evidence  of  probable  cause. 

Nonsuit. 
The  plaintiff  in  person. 

F.  Pollock  and  Capron,  for  the  defendant  Mrs.  Dyott. 

Sir  t7.  Scarlett  and  Follett,  for  the  defendant  Harman. 

[Attornies — W.  Archer,  and  Beeiham,  and  J.  W,  Freshfield,"] 


In  the  ensuing  term,  the  plaintiff  moved  to  set  aside  the 
nonsuit,  but  the  Court  refused  a  rule. 
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Adjourned  Sittings  in  London,  after  Trinity 

Term,  1831. 

BKFOHB  LORD  TEMTBRDBN^  C.  J. 


Jmm  SOih.  HlLLARY  r.  Mon&is. 

^^iT^fff^^trT  Assumpsit  to  recover  commiMioo  as  ao  agent  on  the 
Introducing  to  a  sale  of  the  defendant's  business  oi  a  wine  merchant, 
pnit^kwrforhis  ^^  appeared  that^  in  consequence  of  a  letter  written  by 
mtoteMSdoo  ^^^ plaintiff to  the  defendant,  informing  him  that  he  should 
ibt  compietioQ  beaUe  to  procure  a  finend  of  his  to  become  the  purchaser 
Afttrht  badin*  of  the  busjpe^j  a  letter  was  written  in  answer  by  the  de* 
y^^^^^^  iendant*s  authority,  containing  the  particulars  of  the  buai* 
beforothtniatter  nets,  the  quantities  of  stock,  the  Talue  of  the  trade,  &c. 

was  aettltd,  he  , 

becuw  bank-  This  letter  was  written  for  the  purpoee  of  being  shewn  to 
i%Ma*  bra^bt  ^^  plaintiff's  fnend,  but  contained  an  inclosore  marked 
*"  "'tSn?'^  prirate,  which  was  in  these  words: — "  If  the  sale  is  com- 


wUdi  tbey  af.  pitted,  I  shall  be  happy  to  give  you  a  liberal  sum  upon  the 
tinned,  and  *  pfemiunk**  The  ptaintiff  became  a  bankrupt  after  he  had 
I^^aSTLj  introduced  the  purchaser,   but  before  the  bargain  was 


^^        aD     finally  concluded ;  and  his  assignees  brou^^  an  action  for 

the  commission.    After  a  time,  however,  they  discontinued 


«n MtkmkiJbk   ^  action,  paid  the  costs  to  the  defendant,  and  wrote  to 
SySkl     ^  plaintiff,  saying  that  they  disdaimed  all  right  to  the 


m  vecvfef « 


money.    The  plaintiff  had  not  obtained  his  certificate. 

Sir  J.  Scarkii  and  Sicar,  for  the  defendant,  contended 
that  the  plaintiff's  bankruptcy  was  an  answer  to  the  action, 
as,  after  the  transfer  of  his  rights  to  his  assignees,  he  could 
not  have  any  title  to  sue. 

Ctejiietf  and  it  F.  iUdUrrii^  for  the  plaintiffs  replied 

that  the  discfaumer  of  the  aai^naea  left  the  plaintiff  at 
Bboty  to  sue  in  his  own  rijght;  and  that,  as  the  whole  of  the 


V. 

Morris. 
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work  had  not  been  done  at  the  time  of  the  action  by  the         1^^^- 
assignees,  the  bankrupt  might  at  least  maintain  assumpsit       HaLART 
for  his  work  and  labour  for  the  part  which  occurred  sub- 
sequent to  the  bankruptcy,  although  he  had  not  obtained 
his  certificnte. 

Lord  Tenterden,  C.  J. — I  am  clearly  of  opinion  that 
the  assignees  had  no  right  to  transfer  the  claim  in  question 
to  the  bankrupt  or  to  any  body  else.  The  debt  was  part 
of  the  bankrupt's  estate,  which  they  were  bound  to  get  in 
for  the  benefit  of  the  creditors.  The  bankrupt  could  only 
recover  for  introducing  the  purchaser,  he  having  nothing 
to  do  with  the  valuation;  and,  although  he  oould  not  re- 
cover any  thing  till  the  matter  was  complete,  yet,  when  it 
was  complete,  the  cause  of  action  would  refer  back  to  the 
time  when  the  work  was  done,  and  that  was  before  the 
bankruptcy.  The  assignees,  therefore^  were  the  parties 
entitled  to  sue,  and  they  have  renounced  their  right.  1 
am  of  opinion  that  the  plaintiff  must  be  called. 

Nonsuit. 

Campbell  and  IL  V.  Richards,  for  the  plaintiff. 
Sir  J.  Scarkit  and  Steer ^  for  the  defendant. 

[Attoruies — W,  B.  Ogderit  and  Reynoldt.'] 
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BEFORE  MR.  JUSTICE  PATTESON^ 

(  Who  sat  far  the  Lord  Chief  Justice.) 


^^y  i«'«  Barford  r.  Nelson. 

Praedceaato      V'ASE  for  an  injury  occasioned  by  the  negligent  driv- 
cxecudoD,  under  ^^S  ^^  ^  coacb,  Called  the  Leeds  Courier^  of  which  the  de- 
?V?*ik  2  ^  ^'  fendant  was  proprietor,  to  a  cart  belongmg  to  the  plain- 
tiff. 

The  case  was  one  of  contradictory  evidence,  and  the 
Jury,  after  retiring  for  a  considerable  time,  found  a  ver- 
dict for  the  plaintiff. 

Curwood,  upon  this  applied  to  Patteson,  J.,  for  a  certi- 
ficate, to  entitle  the  plaintiff  to  immediate  execution. 

F.  PoUocki  for  the  defendant,  said  that  Lord  Tenter- 
den  had  laid  down  a  rule,  that,  if  there  was  a  reasonable 
ground  of  defence,  the  case  should  take  the  ordinary  course 
of  the  law;  and  that  he  understood  that  Lord  Lyndhurst 
had,  in  the  Court  of  Exchequer,  laid  down  a  similar  rule ; 
and  he  submitted  that,  according  to  those  rules,  the  present 
case,  about  which  the  Jury  had  so  long  deliberated,  was 
not  one  in  which  the  certificate  should  be  given. 

Patteson,  J. — As  I  am  informed  that  Lord  Tenterden 
has  laid  down  a  particular  rule,  I  should  be  desirous  to  act, 
and  I  will  act  here,  upon  that  rule.  I  think  it  is  for  the 
Judge  at  the  time  to  decide  the  matter,  as  the  words  of  the 
act  are — ''  that,  in  his  opinion,  execution  ought  to  issue,** 
&c.  And  in  this  case  I  should  say,  that  it  is  one  in  which 
there  ought  to  be  instant  execution,  as  it  was  clearly  a 
question  for  the  Jury,  and  there  can  be  no  possibility  of 
disturbing  the  verdict  hereafter.    I  think  that  the  plaintiff 
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ought  to  have  the  fruits  of  his  verdict  at  once;  but  I  will 
communicate  with  Lord  Tenterden  on  the  subject. 

Campbell  and  Curwood,  for  the  plaintiff. 
F.  Pollock  and  Holt,  for  the  defendant. 

[Attomies — C.  E,  Reynoldty  taidPritchard,'] 

We  are  informed  by  Mr.  Bellamy  that  no  certificate 
was  granted. 
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Ba&pord 

V. 

Neliow. 


In  the  case  of  Wright  v.  Guiver, 
which  WB8  also  an  action  for  ne- 
gVgent  diivingy  tried  before  Lord 
Lyndhunt,  in  the  Exchequer,  on 
the  20th  of  June,  Bompas,  Seijt^ 
for  the  pluntiff,  asked  for  execu- 
tion at  any  time  his  Lordship 
pleased  in  the  course  of  the  vaca- 
tion. Andrews,  Seijt.,  for  the  de- 
fendant, submitted  that  the  act  of 
Parliament  was  not  intended  to 
apply  to  cases  of  this  description. 
Lord  Lyndhunty  C.  B.,  refused  to 
grant  the  appUcation,  being  of 
opinion  that  it  was  not  a  case  in 
which  there  should  be  any  depar- 
ture from  the  usual  course. 

In  the  case  of  Crookshank  v. 
Rote,  post,  p.  19,  which  was  an 
action  on  a  bill  and  a  note,  given 
for  a  public  house  score,  to  which 
the  defence  was,  that  part  of  the 
demand  was  illegal  under  the  sta- 


tute 24  Geo.  2,  c.  40,  being  for 
spirits;  Lord  Tenterden  refused  to 
certify,  saying,  that  he  did  not 
think  it  a  case  for  execution  be- 
fore the  ordinary  time. 

In  the  case  of  Hambidgey.  Crauh 
ley,  (C.  P.,  June  29, 1831),  which 
ivas  an  action  for  criminal  con- 
versation, the  plaintiff,  to  pre- 
vent a  verdict  passing  agidnst  him 
in  consequence  of  the  prevarica- 
tion of  one  of  his  witnesses,  con- 
sented to  be  nonsuited;  and  Tin' 
dal,  C.  J.,  on  the  application  of 
WUde,  Seijt.,  after  hearing  Fayncy 
for  the  plaintiff,  in  the  absence  of 
Storks,  Seijt.,  and  after  taking  time 
to  consider,  directed  execution  to 
issue  at  the  expiration  of  a  month. 

The  following  cases  from  the 
Oxford  Circuit,  being  on  this  sub- 
ject, we  have   subjoined    them 
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WORCESTER  ASSIZES,  1831.— Coram  Park,  J. 


^"'y  20M.  Ward  v.  C»oc«t. 

Debt  for  the  price  of  certun  windows  sold  by  the  pbuntiff  to  the 
defendant. 
There  was  a  verdict  for  the  plaintiff. 

Godton  applied  for  a  certificate  to  entitle  the  plaintiff  to  immediate 
execution. 

Mr.  Justice  Park. — I  shall  not  allow  immediate  execution  to  issue* 
The  action  is  in  debt,  and  the  defendant  is  oblifed  to  plead,  and  ooma 
to  trial,  or  the  plaindff  might  ngn  final  judgment  without  any  writ  of 
iaquiiyy  or  proof  of  the  amount  of  his  debt  Lotd  TenUrdm  doai  not 
gmt  any  certiflcatt  if  the  aotion  is  in  debt 

Oertifieate  nHmA. 

Godum  and  ——9  for  the  pkuntiff. 

A.  r.  Rkhord$,  for  the  defendant. 

[Mionm^HoUnoorih,  aad  ■■    ■»  .] 


STAFFORD  ASSIZES,  1831.— Corwn  PATnatfM,  J. 


^'^y  26M.  2mLh  V.  Smith. 

.A.SSUMPSIT  on  promissory  notes.    Plea^General  ksue. 
There  was  a  verdict  for  the  plaintiff. 

Ruuell,  Seijt.,  applied  for  a  certificate  to  entitle  the  plaintiff  to  im- 
mediate execution. 

Greava,  for  the  defendant. — I  am  iu  a  condition  to  prove  that  the  writ 
in  this  case  was  issued  before  the  statute  of  1 W.  4,  c.  7«  passed;  and  f 
submit  that  that  statute  only  applies  to  actions  commenced  after  its 
passing.  The  word  "  brought"  of  itself  is  equivocal ;  but,  coupled  with 
the  words  "  may  be,"  its  operation  is  clearly  future.    In  this  act  of 
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Parliament  the  word  **  may"  is  always  so  used,  and,  in  some  instancesi 
is  accompanied  by  the  word  **  shall." 

Mr.  BeUamy  said,  that  Lord  Tenterden,  C.  J.,  had  granted  certificates 
immediately  after  the  passing  of  the  act. 

Mr.  Justice  PATTgaoN. — ^I  entertain  no  doubt  about  it. 

Certificate  granted. 

Kusietf,  Seijt.,  and  72.  K.  Rkhariii,  for  the  plaintiff. 
Greava,  for  the  defendant. 

[Attomies — A.  Flint,  and  Johnson  &  W,'] 
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1831. 


By  the  statute  1  W.  4,  c.  7> 
8. 2,  which  vna  passed  on  the  11th 
oi  March,  1831>  it  ia  enacted, 
**  That,  in  all  actions  brought  in 
dther  of  the  said  Courts,  by  what- 
ever form  of  process  the  same  may 
be  commenced,  it  shall  be  lawful 
for  the  Judge  before  whom  any 
issue  joined  in  such  action  shall  be 
to  be  tried,  in  case  the  plaintiff  or 
demandant  tiierein  shall  become 
nonsuit,  or  a  verdict  shall  be  given 
for  the  plaintiff  or  demandant,  de- 
fendant or  tenant,  to  certify  under 
bin  hand,  on  the  back  of  the  re- 
cord, at  any  time  before  tiie  end  of 
the  rittings  or  asdzes,  that  in  his 
opimon  execution  ought  to  issue 
in  such  action  forthwith,  or  at  some 
day  to  be  named  in  such  certifi- 
cate, and  subject,  or  not,  to  any 
condition  or  quafificatlon,  and  in 


case  of  a  verdict  for  the  pluutiff, 
then  either  for  the  whole  or  for 
any  part  of  the  sum  found  by  such 
verdict;  in  all  which  cases  a  rule 
for  judgment  may  be  given,  costs 
taxed,  and  judgment  signed  forth- 
with, and  execution  may  be  issued 
forthwith,  or  afterwards^  according 
to  the  terms  of  such  certificate,  on 
any  day  in  vacation  or  term;  and 
the  postea,  with  such  certificate  as 
a  part  thereof,  shall  and  may  be 
entered  of  record  as  of  the  day  on 
which  the  judgment  shall  be  sign- 
ed, although  the  writ  of  disttingag 
juratora  or  habeas  corpora  jurator- 
um  may  not  be  returnable  until  af- 
ter such  day :  Provided  always,  that 
it  shall  be  lawful  for  the  party  en- 
titled to  such  judgment  to  post- 
pone the  signing  thereof." 
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Jtdy  ut.  Wells  v.  Fletcher. 

Penontwiio  ASSUMPSIT  to  recover  a  sum  of  14/.»  for  work  and 
^%"3S    labour  as  a  haymaker. 

f^^K^  For  the  purpose  of  shewing  that  the  plaintiff  was  a  per- 
by  both  to  be  a  SOD  in  a  Superior  station  of  life  to  that  of  a  labourer,  and 
in  law,  may,  af-  that,  at  the  time  of  the  work  and  labour  in  question,  he 

SiwUfoundto  ^^^  ^^^  ^^^^  ^^^  payment  for  what  he  did,  a  female  wit- 
be  a  nuUity,       ness  was  called  on  the  part  of  the  defendant    On  her 

give  in  eiidencey 

in  a  Court  of  examination  on  the  voire  dire,  by  F.  Pollock,  for  the 
menu  ma^by  Plaintiff,  she  said  that  she  had  been  married  to  the  plain- 
each  other  duis.   tjff  ^t  St.  Pancras  Church,  by  banns. 

ing  the  cohabi-  '  '     "^ 

tation. 

Sir  J.  Scarlett,  for  the  defendant,  asked  her,  whether 
she  had  not  since  been  divorced. 

JF!»  Pollock,  objected,  that,  after  proof  of  a  marriage  de 
facto,  a  woman  could  not,  on  the  voire  dire,  shew  that 
she  was  unmarried ;  as,  without  the  sentence  of  divorce,  it 
was  impossible  to  tell,  whether  the  divorce  was  a  vinculo 
matrimonii,  or  only  a  mensa  et  thoro. 

Sir  J.  Scarlett, — On  the  voire  dire,  a  witness,  who  has 
disqualified  himself  by  his  statements,  is  at  liberty  to  set 
himself  right  by  his  statements,  without  the  production  of 
any  documents. 

The  witness  said,  that  she  was  married  to  a  person 
named  Duke;  but,  not  seeing  him  for  thirty  years,  she 
thought  he  was  dead,  and  therefore  married  the  plaintiff; 
but  she  afterwards  found  that  Duke  was  still  living. 

Patteson,  J. — ^There  was  no  occasion  for  any  divorce 
in  this  case;  the  second  marriage  is  a  mere  nullity.    What- 
ever doubt  there  may  be  as  to  the  question — "  Were  you 
•  divorced?"*  unquestionably,  in  this  view  of  the  case,  the 


Wells 
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marriage  is  got  rid  of.  I  should  be  inclined  to  think,  that 
the  other  question  might  be  put,  but  there  is  no  doubt 
that  this  may.  v. 

Fletcheb. 

The  witness  was  then  examined,  and  was  proceeding  to 
state  something  which  the  plaintiff  had  said  while  she 
was  living  with  him. 

F.  PoUock,  objected,  that  what  occurred  while  they 
were  living  together  as  man  and  wife  was  protected,  and 
could  not  be  received  against  the  plaintiff. 

Patteson,  J. — I  think,  now  the  connection  is  dissolved, 
it  may  be  given  in  evidence. 

The  evidence  was  then  received,  and  a  ver- 
dict was  eventually  found  for  the  de- 
fendant 

F.  Pollock  and  R.  V.  Richards,  for  the  plwntiff. 
Sir  «7.  Scarlett  and  fVallinger,  for  the  defendant 
[Attormes — W.  5.  Pa/^rson,  and  J.  H,  Webber,'] 

See  the  cases  of  Batthews  v.  Ga.  238,  S.  C.  1 M.  &P.  665,  and  Hawk- 
litido,  Vol.  3  of  these  Reports,  p.     ingt  y.  Inwoody  Vol.  4,  p.  148. 


ClBNDON  r.  DiNNEFORD.  July  \tU 

j[  HE  first  count  of  the  declaration  stated,  in  substance,  a.,  who  was 
that  the  plaintiff  was  paying  his  addresses  to  a  certain  5^2^*^"^ 

lost  her  letters 
and  two  memo- 
randum books  containing  remarks  of  his  own;  B.  found  them,  and  kept  them,  on  the  ground  that 
the  books  contained  matter  injurious  to  him,  and  also  shewed  them  to  others:  A.  sent  a  person  to 
demand  them  of  B.,  who,  at  first,  refused  to  give  them  up  at  all;  but,  before  the  person  left,  said 
he  would  not  give  them  to  him,  but  would  to  C.  or  D.  C.  went,  and  B.  offered  to  give  him  the 
letters  and  one  book,  which  C,  after  consulting  with  A.,  accepted,  saying  that  he  made  a  sacriflce 
to  obtain  the  letters : — Held,  that  there  was  a  converrion  of  the  whole ;  but  the  verdict  was  only 
for  nominal  damages. 
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liidy^  and  lost  oerUin  letters  written  to  him  by  her « 
Clbndon      ^'^"^  ^^  ^^®  defendant's  possession^  who  shewed  tbem  to 
V-  other  persons,  and  converted  them  to  his  own  use;  in  con- 

sequence of  which  conduct  on  the  part  of  the  defendant, 
the  match  was  broken  off.  The  second  count  was  nearly 
similar.  The  tkkrd  count  was  a  count  in  trov»  for  certain 
letters  and  memorandum  books.  There  was  a  coont  for  a 
libel  in  a  letter  written  to  the  father  of  the  lady  in  ques- 
tion; and  also  several  oounta  for  words  uttered  to  various 
persons,  the  lady's  father  not  being  one.  These  wovds 
were  not  actionable  in  themselves ;  and  the  only  special  da^ 
mage  stated  in  the  declaration  was,  the  breaking  off  of  the 
match  with  the  lady.    Plea — ^Not  guSlty. 

The  plaintiff  and  defendant  were  both,  up  to  the  month 
of  July,  1830,  assistants  to  a  gentleman  named  Tebbs,  a 
chemist  and  druggist,  carrying  on  business  in  Bond  Street 
At  that  time  the  plaintiff  quitted,  and  went  down  to  his 
parents,  who  resided  at  Deal,  in  Kent.  For  some  time 
previously,  the  plaintiff  and  defendant  had  not  been  upon 
very  good  terms,  each  being  desirous  of  obtaining  the 
business  of  their  empfeyer,  who  was  about  to  retires  Two 
or  three  days  after  the  plaintiff  had  left,  the  defendant 
told  Mr.  Tebbs  that  he  had  found  some  letters  and  me- 
morandma  books,  which  the  plaintiff  bad  left  bdiind  him, 
in  which  he  had  written  abusive  things  of  him  (Mr.  Tebbs). 
The  defendant  held  the  papers,  &c.,  in  his  hand,  and  wish- 
ed Mr.  Tebbs  to  look  at  them;  but  he  declined.  The  de- 
fendant said  he  should  keep  them,  as  they  were  of  some 
consequence  to  his  character.  The  letters  were  those  of 
a  young  lady  residing  at  Deal,  to  whom  the  plaintiff  had 
been  for  some  time  paying  his  addresses ;  and  the  booka^ 
which  were  two  in  number,  contained  copies  of  his  an- 
swers to  them,  and  other  observations.  The  defendant 
shewed  them  to  several  other  persons  besides  Mr.  Tebbs. 
In  the  month  of  September,  1830,  a  person  named  Hannah, 
went  to  the  defendant,  by  the  pbdntifTs  authority,  and 
demanded  the  letters  and  the  two  menonmdnm  books. 
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Tbf  defmdfoii  a|  first  refuted  to  deliver  them  at  all ;  bat, 
aa  Mr.  Hannah  was  leavingi  he  said  that  he  would  not  c^sndoh 
detivw  them  te^  him }  but.  if  either  Mr.  Fentoa  or  Mr.  _  <"< 
Qhitty  would  call,  he  would  deUTor  them  up.  lo  coii«e« 
qumoe  of  tbiet  Mr*  Cbitty,  who  waa  the  plaintiff's  brother*^ 
in-law,  went»  and  the  defendant  c^fered  to  deliver  up  the 
lady's  letters  and  one  of  the  booksi  spying*  that  he  should 
keep  the  other  book  for  his  own  justifieation,  as  it  con- 
famed  obaervatikma  ii^uriotis  to  him*  Mr«  Cbitty  aaid  that 
be  eould  not  take  a  part  onIy»  without  consulting  tibe  plain* 
tiff.  He  did  accordingly  consult  the  plamtiff,  who  author- 
ized him  to  receive  the  part  offered,  as  he  thought  it  right 
to  make  some  sacrifice  to  obtain  the  lady's  letters.  The 
letters  and  one  book  were  therefore  delivered  up  to  Mr. 
Chitty's  order.  ^  It  appeared  that  the  delendant  said  in 
his  conversation  with  Mr.  Hannah,  that  he  should  write 
to  the  fi-ienda  of  die  young  Isdy  at  Deal,  and  would  **  take 
dftrUbh  good  care  to  break  off  the  connection  in  diat 
quarter." 

The  lady's  father  was  called  as  a  witness  for  the 
plaintiff^  and  stated,  tbat^  while  the  plaintiff  was  paying 
his  addresses  to  his  daughter,  he  received  several  aneny* 
mous  leftt^ra  in  July  and  August^  and,  about  ike  14th  of 
September^  he  received  a  letter  signed  with  the  defendant's 
name ;  after  which  he  admitted  that  he  broke  off  the  eomiec- 
tien,  but  denied  that  the  contenta  of  the  letter  influenced 
him  in  his  conduct.  He  added,  that  he  came  to  London, 
and  had  a  conversation  with  the  defendant*  who  spoke  as 
a  man  who  had  been  injured  by  the  plaintiff;  but  he  stated, 
Aat  the  conversation  had  no  diseet  influence  upon  hia 
mind,  so  as  to  induce  him  to  break  off  the  match,  though 
it  did  induce  him  to  hasten  the  communication  of  his  veso* 
lution,  which  had  been  previously  formed.  It  appeared, 
that  he  did  not  caU  upon  the  plaintiff  for  any  explanation ; 
bm,  on  the  contrary,  when  the  plaintiff  caHed  upon  him, 
sefimed  to  teH  him  anything  that  had  taken  place. 


Clbndon 
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The  match  was  broken  off  by  a  letter  written  to  the 
plaintiff  by  the  Uidy*s  father,  in  which,  after  statbig  some 
9-  pecuniary  liabilities  under  which  the  plaintiff  was,  as  the 

chief  reason,  he  desired  the  restoration  of  his  daughter's 
letters,  stating  that  she  was  indignant  at  finding  that  they 
had  been  so  carelessly  kept,  as  to  haye  been  shewn  about 
by  the  defendant  in  London. 

The  letter  from  the  defendant,  complained  of  as  the  libel, 
was  read ;  but,  from  the  plaintiff's  attorney  not  having  been 
able  to  obtain  any  copy,  it  was  not  set  out  at  all  correctly 
in  the  declaration. 

Sir  J.  Scarlett f  upon  this,  contended  that  no  part  of  the 
declaration  wa^  proved ;  and,  therefore,  that  the  plaintiff 
must  be  nonsuited. 

Patteson,  J.,  intimated  that  the  case  must  at  least  go 
to  the  Jury  with  respect  to  the  book  which  had  not  been 
returned. 

Sir  J.  Scarlett. — The  plaintiff  cannot  maintain  trover 
for  that  book,  without  proving  a  fresh  demand  of  it,  as 
he  consented  to  receive  the  other  papers  without  it. 

Denman,  A.  6. — There  is  sufficient  evidence  of  a  con- 
version long  before.  Any  improper  keeping  and  using  of 
books  which  had  been  improperly  obtained,  is  a  conver- 
sion. But,  supposing  him  to  hold  them  merely  as  a  trus- 
tee, he  was  bound  to  deliver  them  up  when  they  were  de« 
manded ;  he  had  no  right  to  make  such  a  condition  as  has 
been  proved ;  the  consQht  of  the  plaintiff,  if  obtauied  at 
all,  was  an  extorted  consent. 

Kelly t  on  the  same  side. — ^The  law  is,  that,  if  the  con- 
version is  at  any  one  time  complete,  what  happens  after- 
wards does  not  destroy  the  right  of  action,  it  only  makes 
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a  difference  in  the  damages.     And  the  finding,  (knowing 

there  was  no  right  to  use),  and  keeping,  reading,  and  com-      ctEwuoH 

municating  to  others,  is  a  clear  conversion.  ^' 

DtNNKFORD. 

Patteson^  J. — I  do  not  think  it  will  be  disputed  that 
an  actual  conversion  cannot  be  purged.  I  think  the  shew- 
ing of  the  letters  is  not  a  conversion ;  and  it  really  is  brought 
to  the  question,  whether  the  plaintiff^  waived  the  ddivery 
of  the  second  book. 

JfCe/Zy.— There  had  been  two  refusals  before. 

Sir  J.  Scarlett. — The  defendant  only  says  he  will  not 
give  them  to  Hannah,  but  expresses  his  willingness  to  de- 
liver them  to  Chitty  or  Fenton.  This  is  not  evidence  of 
an  intention  to  keep  them,  and  convert  them  to  his  own 
use. 

Patteson,  J. — As  far  as  I  remember  the  cases,  I  think 
the  refusal  to  deliver  to  one  person,  though  accompanied 
by  a  declaration  of  willingness  to  deliver  to  another,  is  a 
conversion.  I  speak  with  hesitation ;  but  that  is  my  im- 
pression. I  think  there  was  a  case  in  which  a  horse  was, 
after  detention,  returned  in  as  good  a  condition  as  it  was  in 
at  first,  and  yet  it  was  held  to  be  a  conversion  (a).  I  think 
it  must  go  to  the  Jury,  for  them  to  say  whether  the  whole 
amounts  to  a  conversion  (a).  It  will  only  affect  the  damages. 
No  special  damage  has  been  proved ;  for  the  only  special 
damage  is  the  loss  of  the  marriage,  and  that  does  not  ap- 
pear to  have  been  occasioned  by  the  defendant's  conduct. 

Denman,  A*  G. — The  acceleration  of  the  communication 
by  the  lady^s  father  to  the  plaintiff",  of  his  resolution  to 
break  ofi^the  match,  is  sufficient  proof  of  the  special  dam- 

(fl)  See  Mackiruon  v.RflWtnson,9  Price,  460. 

VOL.  V.  C 
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age*     Besides,  his  letter  states  diat  his  daughter  was  in- 
Clbndou      digfiant  at  her  letters  having  been  shewn  about. 


9. 
DlNNBFORD. 


Sir  t/.  Scarlett  then  addressed  the  Jury,  and  contended 
that  dictre  was  no  conversion  proved. 

Pattsson,  J.,  in  sMBming  up,  said — The  special 
damage  is  not  proved.  The  libel  is  not  proved.  The 
slander  is  not  proved,  for  the  words  are  not  actionable  in 
themselves,  and  the  special  damage  is  not  proved  to  have 
been  the  consequence  of  them.  It  is  therefore  reduced  to 
this  question,  what  are  the  damages  to  be  recovered  in 
consequence  of  the  conversion.  I  am  of  opinion  that  there 
is  a  conversion  proved;  therefore,  the  question  is  only  as 
to  the  damages.  We  can  hardly  tell  the  value  of  the  books, 
nor  what  damages  ought  to  be  given  in  the  case;  because 
there  has  been  a  delivery  of  the  letters  and  one  book,  and 
a  waiver  of  the  delivery  of  the  other.  I  should  say,  under 
these  dircumstances,  that  the  plaintiff  is  entitled  to  nomi- 
nai  damages  only.  But  it  is  for  yeu  to  say  whethcrr  you 
agree  with  me  as  to  the  amoimt.  You  will  find  what  dam- 
ages you  think  proper.  ^ 

Verdict  for  the  plaintiff,  damages  Is.  on  the 
count  in  trover.  And  for  the  defendant 
on  the  other  counts,  with  leave  to  move 
for  a  nonsuit  (a). 

Demnan,  A.  G.,  and  KeUy^  for  the  plaintiff. 

Sir  c/.  Scarlett  and  PUxtt,  for  the  defendant. 

[Attornies— itofM/oi/,  and  BnUton  Sf  Clipp€rto7i~\, 

(a)  No  motion  was  made. 
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BEFORE  LORD  TENTERDEN^  C.  J. 


Crookshank  v.  Rose.  ^^y  2i4rf. 

Assumpsit  on  a  promissory  note  for  10/.  Ss.  BcL  A  puUican  took 
made  by  the  defendant,  payable  on  demand,  and  a  bill  of  who  board^' 
exchange  for  10/.  7s.,  drawn  by  the  plaintiff  and  accepted  ".^h^^Vwii 
by  the  defendant,  payable  at  eighty-one  days  from  the  date,  *nd  »  ^^^  *»* 

st  006  tiiDCf  JEor 

It  appeared  that  the  defendant,  who  vas  a  seafaring  hu  score,  pan 
man,  lodged  at  a  public  house,  which  was  kept  by  the  sUted'ofade^ 
plaintiff  and  tbe  bill  a»d  note  were  ffiven  at  the  same  piand  fot- spWtf, 

■^  ^  ^  ^^  but  not  to  the 

time  for  the  defendant's  score,  amounting  to  ^/.  10^.  6J*,  amount  of  either 
being  partly  for  board  and  lodging,  and  partly  for  spiritu*  money  was'alio 
ous  liquors  consumed  by  him  in  the  public  room;   but  E^^^w'in*"***" 
the  Witness  who  proved  it,  said,  that  the  demand  for  those  ><^on  o^  the 
liquors  did  not  equal  the  amount  either  of  the  bill  or  the  although 'they 
note.    Small  sums  had  been  paid  at  different  times  on  ac-  JheMmVtime, 

count.  the  plaintiff 

might  recover 
on  one  of  them, 

Can^bett,  for  the  defendant,  contended^  on  the  autho-  ^  j^ya  apply 
rity  o{  Scott  v.  Gilmore{a\  that  the  plaintiff  could  not  re-  ^*,Xcdo^ 

cover.  of  the  demand 

for  spirits,  al- 
though such  de- 

Lord  Tenterden,  C.  J.— It  is  quite  clear  that  some  S'"Jll^,"n' 
part  of  the  consideration  is  for  spirits,  but  not  to  the  full  consequence  of 

!•    .  1  /.   t  .  .  mi         o         •  the  act  of  the 

amount  of  either  of  the  securities.     Therefore,  it  seems  to  24  Geo.  2,  c 
me,  that  the  plaintiff  may  recover  on  one  of  them. 

Campbell. — I  submit,  that,  as  they  were  given  at  one 
time,  for  one  account,  they  are  both  bad. 

Lord  Tenterden,  C.  J. — You  may  just  as  well  say 

(a)  3  Taunt.  226;  cited  antCy  Vol  4,  p.  368,  in  a  note  to  Ovoem  v. 
PorteTf  which  see. 

c2 
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1831.         that  th^y  are  both  good;  you  have  no  more  right  to  say 
Cbookshank    *^^  ^°®  *^*"  *^®  other;  but  money  has  been  paid  on  ac- 


«'•  count. 

Rose. 


Campbell. — The  money  paid  must  be  applied  to  a  legal 
debt. 

Lord  Tenterden,  C.  J. — They  may  apply  it  to  what 
part  they  please ;  may  they  not  apply  the  cash  to  that 
which  the  act  says  they  shall  not  recover? 

CampbelL — I  submit  that  it  is  not  a  legal  debt 

Talfourd,  for  the  plaintiff. — The  act  of  Parliament  says 
only  that  the  party  shall  not  recover— it  does  not  avoid 
the  debt. 

Lord  Tenterden^  C.  J. — The  act  does  not  avoid  the 
security^  but  the  authority  cited  goes  to  that  extent.  I 
think  thati  if  the  plaintiff  takes  a  verdict  for  the  amount  of 
one  of  the  securities^  it  will  be  right. 

Campbell  assented  to  this^  and  the  plaintiff  had  a  ver- 
dict for  10/.  7*. 

Talfourd  applied  for  immediate  execution. 

Lord  Tenterden,  C.  J.,  refused,  saying  that  he  did 
not  think  it  a  case  in  which  he  ought  to  give  it. 

Talfourd^  for  the  plaintiff. 
Campbell,  for  the  defendant. 

[Attomies— J.  Fattison,  and  Shearman  4*  P.] 
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BroCKELBANK  r.  SuGRUE  (a).  July  Ath, 

J.  HIS  was  an  action  against  the  defendant^  as  a  mem-  A  memorandum 
ber  of  the  St.  Patrick's  Insurance  Company,  on  two  poli-  ghip-,  pou^y  ^^ 
cies  of  insurance,  the  one  on  the  ship  Hebe,  the  other  on  cha^'^'^^f  ^' * 
her  freight.  The  original  policy  on  the  ship  was,  at  and  «««»  *««  signed 
from  Liverpool  to  Quebec,  during  the  ship's  stay  and  tbeiiuurance 
loading  there,  and  thence  back  to  her  port  of  discharge  wm  proved  that 
in  the  United  Kingdom.    The  policy  was  dated  June  30th,  ^^  *»«»'  ^* 

"  .  .  .  tigned  similar 

I8S5.  On  the  back  of  this  policy  the  following  memo-  memorandums 
randum,  dated  August  26th,  1825,  was  indorsed — "The  ^udw.^and^'^ 
Hebe  being  unavoidably  detained  beyond  the  intended  ^*>*^  *>»•  *>abit 

o  -^  •'  was  to  do  so, 

time  of  sailing  to  Quebec,  the  voyage  is  changed,  and  the  and  advise  the 

vessel  proceeds  from  Liverpool  to  St.  John's,  New  Bruns-  though,  when  a 

wick,  and  at  and  from  thence  back  to  London;  and,  in  "^l^ired^^he" 

consideration  of  one  guinea  per  cent,  additional,  the  com-  ways  sent  the 

proposals  to  the 

pany  agreed  to  continue  on  the  risk  until  the  vessel  should  company  :— 
be  arrived  back  in  London,  or  her  port  of  discharge  in  the  wMsuffident* 
United  Kingdom."    This  memorandum  was  signed  by  Mr.  P^of  of  the 

°  o  ./  agent  8  auihon- 

Stewart.  ty  to  sign  such 

>ri  1  •  1       •  t*        ^  memorandums; 

To  prove  his  authority  as  an  agent  for  the  company,  and  that  the 
Mr.  Mackey  was  called.     He  said,  "  Mr.  Stewart  signed  on^^wTh'^^^^^^ 
for  the  company;  we  did  not  send  policies  to  Ireland,  to  memorandums 

had  been  sign- 

hare  such  an  alteration  as  this  made  in  them.     I  have  ed,  need  not  be 
known  losses   paid   on  policies   having  such   alterations  ^     "^  * 
signed  by  Mr.  Stewart,  without  being  sent  to  Ireland.*' 

Sir  J,  Scarlett, — Those  policies  ought  to  be  produced. 

Lord  Tenterden,  C.  J. — I  think  not;  we  do  not  want 
the  contents  of  the  particular  policies.  The  witness  is 
only  asked  as  to  the  course  of  dealing. 

(a)  This  was  a  second  trial  of  the  memorandum  indorsed  on  the 
the  case  reported  in  1  Bam.  &  policy  in  this  case  did  not  re- 
Ad.  81,  where  it  was  held,  that      (luire  a  new  stamp. 


V. 
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1831.  Mr,  Mackey,  in  his  cross-examination^  said:  "  Proposals 

Brockelbank  ^^^  policies  were  made  to  the  agent  in  London.  The  pro- 
posals were  sent  to  Dublin,  and,  if  approved,  a  policy  was 
returned,  and  handed  to  the  assured.  When  the  agent 
made  an  alteration,  he  always  advised  the  company  of  it.^ 
In  re-examination,  Mr.  Mackey  stated,  that  such  altera- 
tions as  the  one  in  question  were  made  very  frequently. 

Sir  J.  Scarlett, — I  must  object  to  the  reading  of  this 
memorandum.  An  agent  for  receiving  proposals  has  no- 
thing in  his  agency  which  can  authorize  him  to  make  a 
new  policy  on  the  back  of  the  old  one;  and,  if  it  is  to  be 
said  that  in  this  case  there  was  such  an  authority,  it  must  be 
strictly  proved.  The  very  nature  of  the  agency  proved 
shews  that  Mr.  Stewart  never  was  the  general  agent  of  the 
company,  as  he  was  to  send  the  proposals  to  Dublin. 

Lord  Tenterden,  C.  J. — Taking  the  whole  of  the  evi- 
dence, there  is  proof  of  an  agency  for  the  purpose  of  mak- 
ing such  alterations  as  this.  If,  when  the  company  were 
informed  of  the  alteration,  they  had  disapproved  of  it, 
perhaps  they  might  have  repudiated  it. 

The  memorandum  was  read. 

The  cause  was  referred. 

jP.  PoUock  and  FoUett,  for  the  plaintiff. 

Sir  J.  Scarlett  and  Campbell,  for  the*  defendant. 
[Attomies — CluUon  Sf  Co.,  and  OUverson  4*  Co.] 
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Sittings  at  Westminster  qfler  Michaelmas  Term, 

1831. 


Rex  r.  Moody*  Noo.  26ia. 

J  NlOICTMENT  for  perjury  by  an  insolvent  debtor.  AninMirent 
The  indictment  stated  the  petition  of  the  defendant  for  bia  ^^^^'  Tuf*"* 

^  to  state  in  hb 

discbarge,  and  the  other  proceedings  in  the  Insolrent  aeheduie  debts 

Debtors'  Court;  and  that  the  defendant  did  make  affldayit  not  indictable 

in  writing,  that  the  contents  of  his  schedule  were  true ;  SouS  he  has 

whereas  in  truth  and  in  fact  the  contents  of  bis  schedide  '^^™  ^^  ^® 

troth  of  his 

were  not  true,  as  several  debts  due  to  him  (which  were  schedule;  but  he 

• />    iv  .•     Ill*     -^/v  must  be  indicted 

specmed)  were  not  included  m  it  (a).  l^  ^  misdemea- 

nor, under  sect. 
70  of  the  insol- 
vent debtors'  act,  7  Geo.  4,  c.  57.     Perjury  under  sect  71  of  that  act,  is  only  committed  as  to 
things  falsely  stated  in  the  schedule. 

The  form  of  oath  at  the  end  of  an  insolTent'a  schedule  is  an  aiBdavit  la  wiithig,  and  may  be  so 
stated  in  an  indictment  for  perjury. 

Debts  due  to  the  insolvent  are  "  effects  or  property,"  within  sect.  70  of  the  insolvent  debtors' 
act 


(a)  Althouji^h  it  was  held  that 
the  omiasioii  of  debts  is  not  per- 
jury within  the  71st  section  of  the 
insolvent  debtors'  act,  yel,  as  the 
form  of  the  iudictinent  would  be 
useful  in  drawing  an  indictment 
for  the  misdemeanor  under  sect. 
70  of  the  act,  we  have  subjoined 
it.  It  would  be  also  useful  in 
the  drawing  of  any  pleading  in 
which  it  might  be  necessary  to 
state  the  proceedings  in  the  insol- 
vent debtors*  court.  It  was  as 
follows: — 

AfiiddleseXy  to  wit — ^I'h^  jurors 
for  our  lord  the  king  upon  their 
oath  present,  that  heretofore  and 
after  the  passing  of  an  act  of  Par- 
liament made  and  passed  in  the 
seventh  year  of  the  reign  of  our 
late  sovereign  lord  George  the 


Fourth,  indtuled  ^'An  Act  to 
amend  and  consolidate  the  laws 
for  the  relief  of  insolvent  debtors 
in  England,"  to  wit,  on  the  31st 
day  of  May,  in  the  seventh  year  of 
the  reign  of  our  s^d  late  lord 
George  the  Fourth,  by  the  grace 
of  God  of  the  united  kingdom  of 
Great  Britsun  and  Ireland  then 
king,  defender  of  the  futh,  John 
Doble  Moody,  late  of  the  parish 
of  Saint  Clement  Danes,  in  the 
county  of  Middlesex,  surgeon,  b&- 
ing  then  a  prisoner  in  actual  cus- 
tody within  the  walls  of  a  certain 
prison  in  England  (to  wit,  in  the 
debtors'  prison  in  Whitecross 
Street,  in  the  city  of  London),  to 
wit,  at  the  parish  aforesaid,  in  the 
county  of  Middlesex,  upon  pro- 
cess for  debt,  did,  within  the  space 
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The  defendant's  petition  and  schedule,  filed  in  the  In- 
solvent Debtors'  Court,  were  put  in,  and  his  signature  wa 


of  fourteen  days  next  after  the 
commeDcement  of  such  lus  actual 
custody,  apply,  by  petition,  in  a 
summary  way,  to  the  Court  for  the 
relief  of  insolvent  debtors  in  the 
sttd  act  of  Parliament  mentioned, 
and  thereby  petitioned  for  his  dis- 
charge  from  such  custody  accord- 
mg  to  the  provisions  of  the  said 
act  of  Parliament,  which  sud  peti- 
tion was  then  duly  subscribed  by 
the  said  John  Doble  Moody,  then 
and  there  bdng  such  prisoner  as 
aforesaid,  and  filed  in  the  said 
Court,  to  wit,  at  the  parish  of 
Saint  Clement  Danes  aforesaid,  in 
the  said  county  of  Middlesex,  and 
that  afterwards,  and  within  a  cer- 
tain time,  to  wit,  twenty  days  af- 
ter the  sud  petition  was  so  filed 
as  aforesaid,  to  wit,  on  the  20th 
day  of  June,  in  the  seventh  year 
aforesaid,  the  said  day  and  time 
having  been  then  and  there  by  the 
said  Court  thought  reasonable  in 
that  behalf,  the  said  John  Doble 
Moody  then  and  there  being  and 
continuing  such  prisoner  as  afore- 
sidd,  did,  pursuant  to  the  said  act 
of  Parliament,  to  wit,  at  the  parish 
of  Saint  Clement  Danes  aforesaid, 
in  the  siud  county  of  Middlesex, 
deliver  into  the  said  Court  a  sche- 
dule, intituled,  the  schedule  of 
John*  Doble  Moody,  late  of  91, 
Piccadilly,  and  of  Osnaburg  Row, 
Pimlico,  both  in  Middlesex,  sur- 
geon and  apothecary  and  musical 
instrument  maker  (meaning  him- 
self, the  said  John  Doble  Moody), 
and  in  and  by  which  said  schedule 
it  was  then  and  there  stated  and 
declared  by  the  smd  John  Doble 


Moody,  amongst  other  things,  that 
the  said  schedule  then  and  there 
conUdned  a  full,  true,  and  perfect 
account  of  all  debts  at  the  dme  of 
presenting  the  said  petition  owing 
to  him  the  said  John  Doble 
Moody,  or  to  any  person  or  per- 
sons in  trust  for  him  or  for  his 
benefit  or  advantage,  either  solely 
or  jointly  with  any  other  person 
or  persons,  and  the  names  and 
places  of  abode  of  the  several  per- 
sons from  whom  such  debts  were 
due  or  owing,  and  of  the  witnesses 
who  could  prove  such  debts,  so 
far  as  he  the  sfdd  John  Doble 
Moody  could  set  forth  the  same; 
which  sud  schedule  was  then  and 
there  subscribed  by  the  said  John 
Doble  Moody,  then  and  there 
being  and  continuing  such  pri- 
soner as  aforesaid,  and  was  then 
and  there  forthwith  filed  in  the 
sud  Court:  and  the  jurors  afore- 
sud,  upon  their  oath  aforesiud» 
present  that  the  said  matters  and 
things  so  stated  and  declared 
in  and  by  the  sud  schedule  as 
aforesaid,  then  and  there  were  ma- 
terial to  a  due  and  right  adjudica- 
tion upon  the  said  petition  and 
schedule  of  the  said  John  Doble 
Moody  by  the  said  Court :  and  the 
jurors  aforesaid,  upon  their  oath 
aforesaid,  further  present  that  af- 
tenvards,  to  wit,  on  the  28th  day 
of  July,  tin  the  seventh  year  afore- 
said, at  the  parish  of  Sunt  Cle- 
ment Danes  aforesaid,  in  the  said 
county  of  Middlesex,  the  said  pe- 
tition being  then  and  there  so  filed, 
and  the  said  schedule  so  then  and 
there  delivered  into  and  filed  in  the 
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proved  to  the  following  words  at  the  end  of  the  schedule: 
**  I,  John  Doble  Moody,  do  hereby  swear,  that  the  con* 


25 


1831. 


said  Court  as  aforesaid,  the  said 
John    Doble   Moody   then   and 
there  being  and  continuing  such 
prisoner  as  aforesud,  and  contriv- 
ing and  intending  to  deceive  and 
impose  upon  the  said  Court,  and  to 
cheat  and  defiraud  divers  persons 
then  and  there  being  creditors  of 
him  the  said  John  Doble  Moody, 
and  to  obtain  his  the  said  John  Do- 
ble Moody's  discharge  out  of  the 
custody  in  which  he  then  and  there 
was  as  aforesaid,  came  in  his  own 
proper  person  before  Henry  Revell 
Reynolds,  Esq.,  John  Greathed 
Harris,    Esq-,    Thomas    Barton 
Bowen,  Esq.,  and  William  John 
Law,  Esq.,  then  and  there  being 
respectively  commissioners  of  the 
s«d  Court,  to  wit,  at  the  Court- 
house in  Portugal  Street,  Lin- 
coins  Inn  Fields,  at  the  parish  of 
Saint  Clement  Danes,  in  the  said 
county  of  Middlesex,  the  time  and 
place  last  aforesaid  having  been 
in  due  manner  appointed  by  the 
said  Court  for  the  hearing  of  the 
matters  of  the  ssdd  petition  and 
schedule,  and  the  said  John  Doble 
Moody  then  and  there  in  due  form 
of  law  was  sworn,  and  did  take  his 
corporal  oath  upon  the  holy  gos- 
pel of  God,  before  the  said  Henry 
Revell  Reynolds,  John  Greathed 
Harris,  Thomas  Barton  Bowen, 
and  William  John  Law,  touching 
and  concerning  the  truth  of  the 
matters  contmned  in  the  said  peti- 
tion and  schedule,  the  said  Henry 
Revell  Reynolds,  John  Greathed 
Harris,  Thomas  Barton  Bowen 
and  Willtam  John  Law,  then  and 
there  being  respectively  such  com- 


missioners as  aforesaid,  acUng  un- 
der the  powers  of  the  said  act  of 
Parliament,  and  then  and  there 
having  sufficient  and  competent 
authority  to  administer  an  oath  to 
the  said  John  Doble  Moody  in  that 
behalf;  and  that  the  said  John 
Doble  Moody  being  so  sworn  as 
aforesaid,  not  having  the  fear  of 
God  before  lus  eyes,  but  being 
moved  and  seduced  by  the  instiga- 
tion of  the  devil,  then  and  there, 
upon  his  oath  aforesaid,  falsely, 
maliciously,    wickedly,    wilfully, 
and   corruptly  did  say,  depose, 
swear,  and  make  affidavit  in  writ- 
ing, that  the  contents  of  his  the 
said  John  Doble  Moody's  siud  pe- 
tition filed  in  the  said  Court,  and 
also  of  his  said  schedule,  and  of 
all  and  every  part  thereof  respec^ 
tively,    were  true;    whereas,  in 
truth  and  in  fact,  the  contents  of 
the  said  schedule,  and  of  all  and 
every  part  thereof,  were  not  then 
and  there  true;  and  whereas,  in 
truth  and  in  fact,  the  said  schedule 
did  not  then  and  there  contsdn  a 
full,  true,  and  perfect  account  of 
all  debts  at  the  time  of  presenting 
the  said  petition    owing  to  the 
sidd  John  Doble  Moody,  or  to  any 
person  or  persons  in  trust  for  him 
or  for  his  benefit  or  advantage, 
nor  did  the  said  schedule  then  and 
there  contain  the  names  and  places 
of  abode  of  the  several  persons 
from  whom  such  debts  were  due 
or  owing,  and  of  the  witnesses 
who  could  prove  such  debts,  so  far 
as  he  the  said  John  Doble  Moody 
could  set  forth  the  same,  as  the 
said  John  Doble  Moody,  at  the 
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tents  of  my  petition,  fited  in  this  honourable  couit,  and 
also  of  this  my  schedule,  and  of  all  and  every  port  thereof 
respectively!  are  true.    So  help  me  God." 


time  of  lus  so  swearinf^  sod  mak- 
ing affidayit  as  aforesaid^  well 
knew,  (to  wit)  at  the  paiiab  of 
Saimt  Clement  Daoes  aforesaid, 
in  the  udd  county  of  Middlesex  s 
and  whereas,  in  truth  and  in  fact, 
at  the  time  of  presenting  the  sud 
petition*  there  had  been  and  then 
were  divers  debts  owing  to  the 
sttd  John  Doble  Moody,  and  for 
his  benefit  and  advantage,  (to  wit) 
a  certain  debt  and  sum  of  1 R  2i. 
lid  from  Ulysses  Bagenal,  Lord 
Downes,  a  certmo  debt  and  sum 
of  21, 19s.  from  one  Sarah  Vickers, 
a  certain  debt  and  sum  of  21. 4f . 
6tL  from  one  Thomas  Ashmore,  a 
certain  debt  and  sum  of  1/.  Sf.  6d. 
from  one  Benjamin  Keene,  a  cer- 
tain debt  and  sum  of  41.  4s,  6tL 
from  one  Eliza  Lucy  Vestris;  a 
certain  debt  and  sum  of  71. 4s.  Sd, 
from  Granville  Somerset ;  a  certain 
debt  and  sum  of  R  7$.  from  one 
Charles  Wyndham ;  a  certain  debt 
and  sum  of  21. 10s.  from  one  Ma- 
dame Gossagne;  a  certain  debt 
and  sum  of  6/.  16s.  from  one  John 
Prosser;  and  a  certain  debt  and 
sum  of  7^'  Os.  6d.  from  one  fid- 
ward  William  Lake,  all  which  said 
several  last- mentioned  debts  and 
sums  of  money,  and  the  names 
and  places  of  abode  of  the  said  re- 
spective persons  from  whom  the 
same  then  and  there  had  been  and 
were  due  and  owing  as  aforesud, 
were,  at  the  time  when  the  said 
John  Doble  Moody  so  swore  and 
made  affidavit  as  aforesaid,  omit- 
ted and  not  contained  in  the  said 
schedule,  and  could  and  might  at 


the  sidd  last-aaendoned  time  have 
been  set  forth  in  the  sasAC  by  the 
saki  John  Doble  Moody,  (to  mi) 
at  the  palish  of  Saint  Glesaent 
Danes  aforesaid,  in  the  said  ooaar 
ty  of  Middlesex,  as  the  said  John 
Doble  Moody,  at  the  time  of  lus 
so  swearing  and  making  affidavit 
as  aforesaid,  well  knew,  (to  wit) 
at  the  said  parish  of  Saint  Glement 
Danes,  in  the  county  of  Middle- 
sex aforesaid:  and  so  the  jurors 
aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  John 
Doble  Moody,  on  the  sud  28th 
day  of  July,  in  the  seventh  year 
aforesdd,  at  the  parish  of  Saint 
Glement  Danes  aforesaid,  in  the 
said  county  of  Middlesex,  before 
the  said  Henry  Revell  Reynolds, 
John  Greathed  Harris,  Thomas 
Barton  Bowen,  and  WiUiam  John 
Law,  so  as  aforesaid  having  suf- 
ficient and  competent  authority  to 
administer  the  sud  oath  to  the 
said  John  Doble  Moody,  falsely, 
maliciously,  mckedly,  and  wilful- 
ly, by  his  own  act  and  consent,  in 
manner  and  form  aforesaid,  did 
commi(  wilful  and  corrupt  per- 
jury, to  the  great  displeasure  of 
almighty  God,  in  contempt  of  our 
ssdd  lord  George  the  Fourth,  the 
then  king,  and  his  laws,  to  the 
great  damage  of  the  said  creditors 
of  the  sud  John  Doble  Moody, 
agunst  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord 
George  the  Fourth,  the  then  kingi 
his  crown  and  dignity. 
In  an  indictment  for  the  mis- 
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It  was  also  proved  that  the  words  '*  by  the  Court/'  writ- 
ten under  the  jurat,  were  of  the  handwriting  of  the  chief 
clerk  of  the  Insolvent  Debtors'  Court. 
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demeanor  under  sect.  70  of  the  in- 
aokent  debtors'  act  (set  out  pottt 
p.  29\  if  the  party  were  charged 
vnth  omitting  debts  due  to  him,  it 
would  be  proper  to  specify  those 
debts  in  the  indictment,  as,  if  they 
were  not  stated,  the  indictment 
would  be  open  to  an  objection, 
founded  on  the  same  reasons  as 
those  on  which  the  decision  pro- 
ceeded in  the  case  of  Rex  v.  Hep- 
per,  ante,  Vol.  1,  p.  608. 

In  the  case  of  Rex  v.  Bradbury^ 
which  was  tried  before  Mr.  Justice 
Gaselee,  at  the  Warwick  Summer 
Assizes,  1830,  in  which  Mr.  HiU 
was  for  the  prosecution,  and  Mr. 
Amw  for  the  defence,  the  defend- 
ant was  convicted  and  had  judg- 
ment agunst  him  on  the  fpllow- 
ing  count,  which  was  the  third 
count  of  the  indictment,  the 
other  counts  failing:  it  was  as 
follows : — 

And  the  jurors  aforesud,  on 
their  oath  aforesaud,  do  further 
present,  that,  heretofore,  to  wit,  on 
the  4th  day  of  August,  in  the  tenth 
year  of  the  reign  aforesaid,  at 
Warwick  aforesaid,  in  the  county 
aforesaid,  the  said  first-mentioned 
Robert  Bradbury  was  duly  brought 
before  Henry  H.  Reynolds,  Esq., 
one  of  the  commissioners  of  the 
Court  for  relief  of  insolvent  debt- 
ors in  England,  and  duly  appoint- 
ed and  empowered  then  and  there 
to  examine  the  siud  Robert  Brad- 
bury touching  the  matters  of  a 
certain  schedule  by  lum  the  said 
Robert  Bradbury  theretofore  de- 
livered into  the  Cotut  aforesaid, 
to  wit,  at  Warwick  aforesaid,  in 


the  county  aforesaid,  and  purport- 
ing to  contain  sudi  things  as  were 
and  are  required  to  be  containedta 
such  a  schedule,  according  to  tlie 
statute  in  such  case  made  and  pro- 
vided. And  the  jurors  aforesud, 
on  thdr  oath  aforesaid,  do  further 
present  that  the  smd  Robert  Brad- 
bury did  then  and  there  state  and 
declare,  and  it  then  and  there  was 
and  still  is  stated  and  declared  by 
the  said  Robert  Bradbury,  in  and 
by  the  said  schedule,  and  it  then 
and  there  was  and  is  still  contain- 
ed in  and  by  the  said  schedule,  to 
the  tenor  and  effect  following; 
that  is  to  say  [t^  here  set  out  the 
matter  verbatim],  as  by  the  said 
schedule  will  fully  appear;  and 
the  s^d  Robert  Bradbury  then 
and  there  subscribed  the  said  sche- 
dule, and  did  there  afterwards,  to 
wit,  on  the  30th  day  of  June,  in 
the  year  aforesaid,  at  Warwick 
aforesaid,  in  the  county  aforesaid, 
file  the  same  in  the  sud  Court* 
And  the  jurors  aforessud,  on  their 
oath  aforesaid,  do  further  present 
that  the  said  Robert  Bradbury,  so 
being  before  the  said  Henry  Revell 
Reynolds,  Esq.,  so  being  such 
commissioner  as  aforesaid,  in  the 
sud  Court  was  duly  sworn,  and  did 
take  his  cori)oral  oath  upon  the 
holy  gospel  of  God,  concerning 
the  truth  of  the  contents  of  the 
sud  schedule  (the  said  Henry  Re- 
vell Reynolds,  Esq.,  then  and  there 
having  a  lawful  and  competent 
power  and  authority  to  administer 
the  said  oath  to  the  said  Robert 
Bradbury  in  tliat  behalf) ;  and  that 
the  said  Robert  Bradbury,  beiugso 
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Busby,  for  the  defendant.^ — This  is  charged  as  perjury 
committed  in  an  affidavit  in  writing. 

Lord  Tenterden^  C.  J. — This  is  an  affidavit  at  the  end 
of  the  schedule.  I  am  quite  clear  that  it  is  an  affidavit  in 
writing. 

All  the  proceedings  in  the  Insolvent  Debtors*  Court, 
which  were  stated  in  the  indictment,  were  put  in  and  read. 
In  the  schedule,  the  debts  mentioned  in  the  indictment 
were  not  specified ;  and  in  an  account-book  of  the  insol- 
vent they  were  marked  "  paid ;"  however,  one  of  the  per- 
sons, a  Mrs.  Vickers,  from  whom  the  indictment  charged 
that  a  debt  was  due  to  the  insolvent,  stated  that  she  had 
not  paid  the  debt  so  due  from  her  till  after  the  discharge  of 
the  defendant,  and  that  she  had  paid  it  to  a  person  named 
Davis,  who  had  been  the  defendant's  assistant. 


S 


sworn,  did  then  and  there,  to  wit, 
on  the  day  and  year  last  mention- 
ed, to  wit,  at  the  sold  Court  house 
at  Warwick  aforessdd,  in  the  coun- 
ty aforesaid,  upon  Ins  oath  afore- 
said, before  the  said  Henry  Revell 
Reynolds,  Esq.,  so  having  such 
power  and  authority,  falsely,  cor- 
ruptly, knowingly,  wilfully,  and 
maliciously  depose  and  swear  that 
the  contents  of  the  said  schedule, 
and  all  and  every  part  thereof, 
were  true  Whereas,  in  truth  and 
in  fact  [Aere  were  net  out  the  differ- 
ent assignments  of  perjury'} .  And 
the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present  that 
the  said  matters  so  declared  and 
stated  by  the  said  Robert  Brad- 
bury, and  contained  in  his  said 
schedule,  were  material  in  the 
matters  of  the  said  petition  and 
of  the  said  schedule,  and  it,  dur- 
ing the  time  aforesaid,  became 
and  was  material  to  ascertidn  the 


truth  thereof,  to  mt,  in  the  coun- 
ty aforesud.  And  the  jurors 
aforesaid,  on  their  oath  aforesaid, 
do  say,  that  the  said  Robert  Brad- 
bury, on  the  4  th  day  of  August,  in 
the  year  aforesidd,  before  the  said 
Henry  Revell  Reynolds,  Esq.,  so 
being  such  commissioner  as  afore- 
said, in  the  sud  county,  to  wit, 
in  the  county  aforesaid,  the  said 
Henry  Revell  Reynolds,  Esq.,  hav> 
ing  such  power  and  authority  as 
aforesaid,  by  his  own  act  and  con- 
sent, and  of  his  own  most  wicked 
and  corrupt  mind,  in  manner  and 
form  aforesGud,  did  commit  wilful 
and  corrupt  perjury,  in  contempt 
of  our  lord  the  King  and  his  laws, 
to  the  evil  example  of  all  others, 
against  the  form  of  the  statute 
in  such  case  made  and  provided, 
and  agsunst  the  peace  of  our  said 
lord  the  King,  his  crown  and  cUg- 
nity. 


MICHAELMAS  TERM,  2  WILL.  IV. 

Adolpkus,  for  the  prosecution,  wished  to  call  another 
person  to  prove  that  a  debt  not  stated  in  the  schedule 
was  due  fr6ni  him  to  the  insolvent  at  the  time  of  his  peti- 
tion; but  this  debt  was  not  specified  in  the  indictment,  nor 
was  the  name  of  the  alleged  debtor  mentioned  in  it  at  alL 

Lord  Tenterden,  C.  J. — I  think  you  are  confined  to 
the  persons  mentioned  in  the  indictment.  The  defendant 
is  to  have  notice  of  what  he  is  charged  with  omitting. 

The  witness  was  not  examined. 

Busby,  for  the  defendant. — By  the  70th  section  of  the 
insolvent  debtors'  act  (a),  the  wilfully  omitting  property 
from  a  schedule  is  made  an  offence  per  se;  and  that  is  the 
offence,  if  any,  committed  by  this  defendant.  By  the  71st 
section  (6),  any  one  forswearing  himself  is  to  suffer  the 
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(a)  By  the  8tat.  7  Geo.  4,  c.  57i 
8.  70,  it  is  enacted,  <<That  in 
case  any  prisoner  shall,  with  in- 
tent to  defraud  his  or  her  credi- 
tors or  creditor,  wilfully  and  frau- 
dulently omit  in  his  or  her  sche- 
dule, so  sworn  to  as  aforesaid,  any 
effects  or  property  whatsoever,  or 
retun  or  except  out  of  such  sche- 
dule, as  wearing  apparel,  bedding, 
working  tools  and  implements,  or 
other  necessaries,  property  of 
greater  value  than  20/.,  every  such 
person  so  offending,  and  any  per- 
son aiding  and  assisting  him  to  do 
the  saoie,  shaU,  upon  being  there- 
of convicted  by  due  course  of  law, 
be  adjudged  guilty  of  a  misdemea- 
nor, and  thereupon  it  shall  and 
may  be  lawful  for  the  Court  be- 
fore whom  such  offender  shall 
have  been  so  tried  and  convicted, 
to  sentence  such  offender  to  be 
imprisoned  and  kept  to  hard  la- 


bour for  any  period  of  time  not 
exceeding  three  years:  and  that 
in  every  indictment  or  information 
against  any  person  for  such  of- 
fence, it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offence 
charged  on  the  defendant,  without 
setting  forth  the  petition,  or  con- 
veyance or  assignment  to  the  pro- 
visional assignee,  appointment  of 
assignee  or  assignees,  or  any  con- 
veyance or  assignment  whatever, 
or  balance  sheet,  order  for  hear- 
ing, adjudication,  order  of  di^^ 
charge  or  remand,  or  any  warrant, 
rule,  order  or  procee^g  of  or  in 
the  sud  Court,  except  so  much  of 
the  schedule  of  such  prisoner  as 
may  be  necessary  for  the  pur- 
pose." 

(b)  By  this  section  it  is  en- 
acted, *'  That,  if  any  prisoner  who 
shall  apply  for  his  or  her  discharge 
under  the  provisions  of  tins  act, 
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same  ^nrities  as  in  cases  of  perjury*  Now,  I  shoaM  sub- 
mit that  tlie  perjary  clause  is  affirmative,  and  applies  to 
tbat  which  the  party  states  affirmatively;  and  that,  with 
respect  to  omissions,  the  other  section  applies.  The  in- 
dictment, therefore,  ought  to  have  been,  not  an  indietment 
for  perjury,  but  for  the  offence  under  the  70th  section  of 
the  act. 


Adotpkus,  for  the  prosecution. — The  offence  of  perjury 
u  quite  a  distinct  offence  from  that  created  by  the  70th 
section  of  the  statute ;  and,  although  the  latter  offence 
may  have  been  committed,  yet  the  crime  of  perjury  has 
been  committed  also,  to  give  it  effect.  If  a  man  took  up  a 
schedule,  and  were  told  to  pu^  in  things  left  out,  and  he 
would  not  do  so,  he  would  be  within  the  70th  section ;  but, 
if  he  swore  to  that  schedule,  he  would  perfect  the  offence 
of  perjury.  TJie  70th  section  does  not  confine  the  opera- 
tion of  the  perjury  clause,  but  the  offence  under  that  sec- 
tion may  be  committed  when  there  is  no  perjury. 

Busby. — ^To  come  within  the  70th  section,  the  omissiMi 
must  be  in  a  schedule  "  so  sworn  to  as  aforesaid.'' 


Lord  Tenterden,  C.  J. — Those  words  are  certainly  in 
the  70th  section,  and  I  think  that  debts  must  be  taken  to 
be  "  effects  or  property."  There  are  many  cases  in  which 
perjury  would  not  be  committed  unless  some  act  of  Parlia- 


or  any  other  person  taking  an  oath 
under  the  proTirions  of  this  act, 
shall  wilfully  forswear  and  per- 
jiu«  himself  or  herself  in  any  oath 
to  be  taken  under  this  act,  and 
shall  be  lawfully  convicted  there- 
of, he  or  she  so  offending  shall 
suffer  such  punishment  as  may  by 
law  be  inflicted  on  persons  con- 
victed of  wilful  and  corrupt  per- 
jury; and  that  in  aU  cases  where- 
in by  this  act  an  oath  is  required, 


the  solemn  affirmation  of  any  per- 
son, being  a  quaker,  shall  and  may 
be  accepted  and  taken  in  Beu 
thereof;  and  that  every  person 
making  su(^h  affirmation,  who  shall 
be  convicted  of  wilful  false  affirm- 
ation, shall  incur  and  suffer  such 
and  the  same  penalties  as  are  in- 
flicted and  imposed  upon  persons 
convicted  of  wilful  and  corrupt 
perjury." 


MICHAELMAS  TERM,  2  WILL.  IV. 

ment  declared  that  the  false  swearing  should  be  perjury. 
This  act  of  Parliament  appears  to  contemplate  two  cases — 
those  of  ombsion  and  those  of  commission;  and  I  must 
consider  that  the  Tlst  section  applies  to  those  cases  which 
are  not  included  in  the  70th.  I  think  that  the  defendant 
must  be  acquitted. 

Verdict — Not  guilty. 

Adolphus  and  Fottett,  for  the  prosecuticm. 

Busby  f  for  the  defendant. 

[ Attomies— Xn^A^y  and  Drawbridge\, 


Gaskell,  Administrator  of  Isabella  Jackson,  f*  Mar-       ..     ^  , 

SHALL,  Knt.,  and  Another* 

Trespass  against  the  sheriff  of  Middlesex,  for  taking  Anintettstedied 
furniture  which  had  belonged  to  the  intestate  at  the  time  Angust:  her  ^ 
of  her  decease,  and  detaining  it  till  a  sum  of  money  was  ouriettewo?Bd- 

paid.      Plea— Not  guilty.  miniitrttion  in 

_  •■,1  t-^  1.    «•  iiAi«  the  same  month. 

It  appeared  that  the  mtestate  died  on  the  loth  of  and  went  and 
A«gnst,  1830;  and  that,  on  the  20th  of  August,  the  plaintiff,  "^^JJj^e 
being  her  nephew,  took  out  letters  of  administration,  and  "*®"*  otufo- 

.  t    1  .        .#.  ,.       .       ,       .  •    ,  .        ,  .  ,     vember,  when 

went  with  his  wife  to  hve  m  the  mtestate  s  house,  m  which  the  goods  of  the 
this  furniture  was.    It  was  distinctly  proved  that  the  fumi-  ^^ovae  were  teU- 
ture  bdonged  to  the  intestate  at  the  time  ^f  her  decease,  ^^^^^ 
and  that  it  was  taken  by  the  defendants  in  the  monlb  of  the  administn- 
November,  1830,  hi«  own :—«««, 

that  an  action 
lay  against  the 

Gumevy  for  the  defendants,  opened,  that  the  fumituare  sheriff  by  the 

.       ^  •  •  administrator,  in 

was  taken  under  a  writ  oi  fieri  facias ,  which  had  issued  hUrepreMnta- 
against  the  plaintiff  for  a  debt  of  his  own;  and  he  contend-  tius  ^liwef ' 

But,  jemMe,  that, 
if  the  administra- 
tor had  remained  in  possession  for  a  very  long  time,  it  would  have  been  otherwise. 
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ed  thati  if  an  administrator,  instead  of  disposing  of  the 
goods  of  his  intestate,  used  them  as  his  own,  and  held  him- 
self out  to  the  world  as  their  owner,  they  might  be  taken 
under  an  execution  issued  against  him ;  and  he  relied  on 
the  case  of  Quick  v.  Staines,  Knt.  (a),  where  it  was  held, 
that,  if  the  executrix  use  the  goods  of  her  testator  as  her 
own,  and  afterwards  marry,  and  then  treat  them  as  the 
goods  of  her  husband,  she  shall  not  be  allowed  to  object  to 
their  being  ta]cen  in  execution  for  her  husband's  debt. 


Lord  Tenterden,  C.  J. — I  own  that  it  strikes  me  that 
the  marriage  makes  all  the  difference  between  the  two 
cases.  I  think  that  the  time  that  the  plaintiff  had  been  in 
possession  is  not  sufficient  to  shew  that  he  had  made  these 
goods  his  own.  If  the  plaintiff  had  been  in  possession  of 
the  goods  for  a  very  long  time,  it  might  have  been  other- 
wise. 

Verdict  for  the  plaintiff  (6). 

Sir  J.  Scarlett  and  Piatt,  for  the  plaintiff. 

Gumey,  for  the  defendants. 

[Attomies — Hewitty  and  Smitk  4*  B.] 


(a)  1 B.  &  P.  293. 
■  {b)lnthecti8eo{  Howard  y,  Jem" 
met,  3  Burr.  1369,  liOrd  Mansfield 
said,  **  If  an  executor  becomes 
bankrupt,  the  commissioners  can- 
not sdze  the  specific  effects  of  his 
testator,  not  even  in  money  which 
specifically  can  be  cUstin^^shed 
and  ascertained  to  belong  to  such 
testator ;  and  not  to  the  bankrupt 
lumself."  In  the  case  of  Farr  and 
others  ▼.  Neujmarif  4  T.  R.  621,  it 
was  held  that  the  goods  of  a  testa- 
tor, in  the  hands  of  his  executor, 


cannot  be  seized  in  execution  in  a 
smt  against  the  executor  in  his  own 
right.  But,  in  the  case  of  Whale 
V.  Booth,  Id.  625,  n.,  Lord  Mans- 
field said,  "The  general  rule,  both 
of  law  and  equity,  is  clear  that  an 
executor  may  dispose  of  the  as- 
sets of  the  testator;  that  over  them 
he  has  absolute  power;  and  that 
they  cannot  be  followed  by  the 
testator's  creditors.  It  is  also  clear, 
that,  if  at  the  time  of  alienation  the 
purchaser  knows  they  are  assets, 
this  is  no  evidence  of  fraud." 


i 
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Parsons  qui  tarn  v.  Chapman.  jp^  ^^ 

Debt  for  penalties  under  the  stat.  10  Geoi  2,  c.  28,  The  2nd  Mcdoa 

s.  2.      The  Jirsi  six  counts  of  the  declaration  charged,  of  the  "tit  lo 

that  the  defendant,  without  authority  by  virtue  of  letters  infUctiog  a  |»e. 

patent,  and  without  licence  from  the  Lord  Chamberkin,  "^^^."^ 

did  act  a  certain  part  in  a  certain  entertainment  of  the  fo"n*n«»OTcao»- 

*  log  to  be  per- 

atage.  The  counts,  from  the  seventh  to  the  tweniy-Jirst,  fonned,  pUyi, 
charged,  that  the  defendant  did  cause  to  be  acted  a  cer-  letten  patent, 
tain  entertwiment  of  the  stage;  and  the  counts,  from  the  fj^S^'^tS^ 
twenty-second  to  the  thirty-sixth,  charged^  that  he  did  •t«t5Geo.4, 
cause  to  be  acted  a  certain  part  in  a  certain  entertain-  Proof  that  a 
mentofthestage(a).    Flea-Nil  debet.  ^""Z^r 

of  a  theatre,  and 
that  he  paid  the 

aalary  of  and  dismiised  one  of  the  performers,  is  sufficient  proof  that  he  caused  the  perfimnances; 

and  if  he  caused  the  performances,  it  is  not  material  whether  he  did  so  as  the  agentof  otlieri  or  not. 


(a)  The^t  count  of  the  decla- 
ntion  stoted^"  That  the  add  de- 
fendant  heretofore,  and  within  the 
space  of  six  calendar  months 
next  before  the  commencement 
of  this  suit,  to  wit,  on  the  10th 
March,  11  Geo.  4,  in  the  parish 
of  Saint  Pancras,  in  the  county 
aforesaid,  and  within  twenty  miles 
of  London  and  Westminster,  with- 
ool  authority  by  virtue  of  letters 
patent  from  his  said  late  Majesty, 
orfrom  any  or  either  of  his  saidlate 
Mijesty's  predecessors,  and  with- 
out licence  from  the  Lord  Cham- 
berhon  of  his  said  late  Mijesty's 
lionsehold  for  the  dme  b^ng,  or 
from  any  other  Lord  Chamber- 
Udn  of  the  King's  household 
for  the  time  bein^,  and  without 
having  obtained  any  such  licenoe 
or  authority  so  to  do,  as  was  and 
is  required  by  the  statute  in  that 
case    made  and  provided,  and 

YOL.  y.  D 


without  any  lawful  authority  what- 
soever so  to  do,  [unlawfully  did 
act,  represent,  and  perform,  for 
hire,  gain,  and  reward,  a  certain 
part  in  a  certun  entertainment  of 
the  stage,  to  wit,  in  a  certain  en- 
tertainment of  the  stage,  called  the 
Gipsy's  Prophecy,  contrary  to  the 
form  of  the  statute  in  such  case 
made  and  provided,  whereby]  and 
by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  de- 
fendant forfeited  for  his  said  of- 
fence the  sum  of  50/.;  and  there- 
by and  by  force  of  the  said  sta- 
tute, an  action  hath  accrued  to 
the  siud  plidntifiy  (who  sues  as 
aforesaid),  to  demand  and  have  of 
and  from  the  said  defendant,  as 
well  for  himself  the  said  plaintiff 
as  for  the  said  poor  of  the  said 
parish,  the  sfud  sum  of  50/.,  so 
forfeited  as  aforesaid,  parcel  of 
the  sud  sum  above  demanded.* 
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It  was  proved  by  a  witness  for  the  plaintiflp,  that  he 
went  to  the  Tottenham  Street  Theatre,  on  eleven  of  the 
nights  mentioned  in  the  declaration,  and  paid  at  the  door 
for  his  admission;  and  that,  on  seven  of  these  occaaiom^ 
the  defendant  acted  a  part  in  the  performances.  He 
stated  the  performances  to  have  been  the  opera  of  Guy 
Mannering,  under  the  name  of  the  Gypsy's  Prophecy; 
Morton's  comedy,  a  Cure  for  the  Heart  Ache,  under  the 
name  of  Father  and  Son ;  and  other  pieces.  The  former 
he  stated  to  consist  of  dialogue,  without  singing,  and  oc- 
casionally songs,  the  dialogue  taking  up  more  time  than 
the  songs.  It  was  also  proved  by  Mr.  Gattie,  that  he 
had  been  an  actor  at  this  theatre  at  the  times  in  ques- 
tion, and  that  the  defendant  was  the  acting  manager,  and 
generally  paid  him  his  salary;  and  that  he  also  dismissed 
him  from  the  theatre. 


J.  WilliamSf  for  the  defendant.     It  ought  to  be  proved 
that  the  defendant  has  no  letters  patent. 

Lord  Tenterden,  C.  J. — I  will  take  a  note  of  the  ob^ 
jection  (6). 


The  next  fi?e  counts  merely  va- 
ried in  the  names  of  the  pieces 
performed. 

The  icventh  count  was  exactly 
similar,  substitutinfi^  the  follow- 
ing for  the  words  within  brack- 
ets—"  unlawfully  cBd  cause  to  be 
acted,  represented,  and  perform- 
ed for  Ure,  gain,  and  reward, 
a  certain  entertainment  of  the 
stage,  to  wit,  a  certain  other  en- 
tertainment of  the  stage,  called 
Who  Rules,  or  the  Sultan  and  the 
Slave;  contrary  to  the  form  of 
the  statute  in  such  case  made  and 
provided,  and  whereby — ** 

The  next  fourteen  counts  mere- 
ly varied  in  the  names  of  the 
pieces  pefformed. 


The  twemty-tecond  count  Was 
similar,  substituting  the  foli(»wiag 
words  for  those  within  brackets 
in  the  first  count-- ^'unlawfully 
did  cause  to  be  acted,  represent- 
ed, and  performed,  for  gaia  aa4 
reward,  a  certain  part  in  a  oerlaan 
entertfunment  of  Uie  stage,  to  wit, 
in  a  certain  entertainment  of  the 
stage,  called  Who  Rules,  or  the 
Sultan  and  the  Slave;  contrary  to 
the  form  of  the  statute  ia  such 
case  made  and  provided,  where- 
by—" 

The  reminder  of  the  counts 
merely  varied  in  the  names  of  the 
pieces  performed. 

(b)  No  motion  was  made  in  the 
Court  above  on  this  poinL 


MICHAELMAS  TERM,  2  WILL.  IV.  35 

J.  WiOams^^Bj  the  stat.  10  Geo.  2,  c.  28,  s.  1,  persons,  ^31^ 
acting  for  hire,  gain,  or  reward,  anj  interlude,  tragedy,  &c.  ^AAwvn 
in  any  place  where  they  have  no  legal  settlement,  are,  unless  v* 

authorized  by  letters  patent,  or  by  the  licence  of  the  Lord 
Chamberlain,  to  be' deemed  rogues  and  vagabonds;  and 
by  sect.  £,  persons,  whether  they  have  a  legal  settlement  or 
not,  are  to  forfeit  50/«,  and,  in  case  it  is  paid,  are  not  to 
suffer  as  rogues  and  vagabonds*  By  the  stat.  5  Grea  4, 
c.  83,  all  the  provisions  respecting  rogues  and  vagabonds 
are  repealed,  and  tber^  is  in  that  statute  no  enactment  of 
any  kind  respecting  players.  Now,  I  submit,  that,  as  the 
2nd  section  of  the  stat  10  Geo.  2,  o.  28,  speaks  of  the 
parties  as  offenders,  and  of  the  offence,  this  section  is  re^ 
pealed  by  the  stat.  5  Geo.  4,  c.  83. 

Lord  Tenterden,  C«  J. — I  am  clearly  of  opinion,  that 
the  2nd  section  of  the  stat.  10  Geo.  2,  c.  28,  is  not  repeal- 
ed by  the  act  you  have  cited. 

•/•  Williams  addressed  the  Jury,  and  contended,  that 
there  was  not  sufficient  evidence,  that  the  defendant  either 
caused  the  performances  or  acted  for  hire,  gain,  or  re- 
ward. 

Lord  Tenterden,  C.  J. — As  to  that  part  pf  the  case, 
which  relates  to  the  causing  of  the  performance,  there 
are  two  questions: — First,  Was  the  performance  for 
hire,  gain,  or  reward  ?  and,  secondly.  Was  it  caused  by 
the  de^ndant  ?  That  these  performances  were  exhibited 
for  hire  and  reward,  no  one  can  doubt,  as  money  was 
paid  at  the  doors  for  admission.  The  defendant  himself 
played  in  seven  of  the  pieces,  but  there  is  no  evidence 
that  he  was  paid  for  so  doing;  indeed,  if  he  was  interest- 
ed in  the  theatre,  he  would  hardly  be  paid  for  acting.  It 
is  proved,  that  the  defendant  was  the  acting  manager, 
and  paid  Mr.  Gattie  his  salary,  and  finally  dismissed 
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him ;  and  I  do  not  know  that  there  can  be  any  stronger 
evidence  that  a  person  causes  the  pieces  to  be  per- 
formed. 

In  answer  to  a  question  asked  of  the  Court  by  the 
Jury,  his  Lordship  said — ^'  If  the  defendant  caused  the 
performance,  that  is  sufficient;  and  it  makes  no  difference, 
that  he  did  so  as  an  agent  for  others.** 

Verdict  for  the  plaintiff^,  for  seven  penalties. 

Lord  Tektbrden,  C.  J. — Do  you  find  for  the  acting, 
or  the  causing  to  be  represented,  or  both. 


The  Foreman  of  the  Jury — Both. 


Sir  J.  Scarlett  f  Campbell,  and  Adolphus,  for  the  plain- 


tiff! 


J,  Williams,  for  the  defendant 

[Attomies — Lovodham  4*  Ca.^  and  Rogert  4*  Co*^ 


By  the  Stat.  10  Geo.2,  c.28,  s.l, 
it  b  enacted,  **  That  every  person 
who  shall,  for  hire,  gain,  or  re- 
ward, act,  represent,  or  perform, 
or  cause  to  be  acted,  represented, 
or  performed,  any  interlude,  tra- 
gedy, comedy,  opera,  play,  farce, 
or  other  entertainment  of  the 
stage,  or  any  part  or  parts  there- 
in, in  case  such  person  shall  not 
have  any  legal  settlement  in  the 
place  where  the  same  shall  be  act- 
ed, represented,  or  performed, 
unthout  authority  by  virtue  of 
letters  patent  from  his  Majesty, 
his  heirs,  successors,  or  predeces- 
sors, or  without  licence  from  the 


Lord  Chamberlfdn  of  his  Migesty's 
household  for  the  time  bemg,  shall 
be  deemed' to  be  a  rogue  and  a  va- 
gabond ^thin  the  intent  and 
meaning  of  the  sidd  redted  act; 
[  12  Ann.  st.  2,  c.  23,  wluch  is  re- 
pealed by  13  Geo.  2,  c.  24],  and 
shall  be  liable  and  subject  to  all 
such  penalties  and  punishments, 
and  by  such  methods  of  convic- 
tion, as  are  inflicted  on  or  appoint- 
ed by  the  said  act  for  the  punish- 
ment of  rogues  and  vagabonds, 
who  shall  he  found  wandering, 
begging,  and  misordering  them- 
selves, within  the  intent  and 
meaning  of  the  said  redted  act." 


\ 
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By  sect.  2  of  the  tame  itat.  it 
is  enacted,  **  That  if  any  person 
having  or  not  having  a  legal  set- 
tlement as  aforesaid,  shall,  with- 
out such  authority  pr  licence  as 
aforesaid,  act,  represent,  or  per- 
form, or  cause  to  be  acted,  repre- 
sented or  performed,  for  hire, 
gain,  or  reward,  any  interlude, 
tragedy,  comedy,  opera,  play, 
farce,  or  other  entertainment  of 
the  stage,  or  any  part  or  ports 
therein,  every  such  person  shall, 
for  every  such  offence,  forfeit  the 
sum  of  50/.;  and  in  case  the  said 
sum  of  bOL  shall  be  pud,  levied, 
or  recovered,  such  offender  shall 
not,  for  the  same  offence,  suffer 
any  of  the  pains  or  penalties  in- 
flicted by  the  said  recited  act." 

By  sect.  6  of  the  same  stat.  it 
ifl  enacted,  ^'That  all  the  peco- 
luary  penalties  inflicted  by  this 
act,  for  offences  committed  with- 
in that  part  of  Great  Britain  call- 
ed  England,  Wales,  and  the  town 
of  Berwick-upon-Tweed,  shall  be 
recovered  by  bill,  pliunt,  or  infor- 
mation, in  any  of  Ms  Migesty's 
Courts  of  record  at  Westminster, 
in  which  no  essoin,  protection,  or 
wager  of  law  shall  be  allowed; 
and  for  the  offences  committed  in 
that  part  of  Great  Britain  called 
Scotland,  by  action  or  summary 
complaint  before  the  Court  of 
Sesuon  or  Justidary  there;  or  for 
offences  committed  in  any  part  of 
Great  Britain,  in  a  summary  way 
before  two  justices  of  the  peace 
for  any  county,  stevFartry,  riding, 
divisiout  or  liberty,  where  any 
such  offence  shall  be  committed, 
by  the  oath  or  oaths  of  one  or 
more  credible  witness  or  witness- 
es, or  by  the  confession  of  the 


offender;  the  same  to  be  levied 
by  distress  and  sale  of  the  offend- 
er's goods  and  chattels,  rendering 
the  overplus  to  such  offender,  if 
any  there  be,  above  the  penalty 
and  charge  of  distress;  and  for 
want  of  sufficient  distress,  the  of^ 
fender  shall  be  committed  to  any 
house  of  correction  in  any  such 
county,  stewartry,  riding,  or  li- 
berty, for  any  time  not  exceeding 
six  months,  there  to  be  kept  to 
hard  labour;  or  to  the  common 
gaol  of  any  such  county,  stewar- 
try, riding,  or  liberty,  for  any  time 
not  exceeding  six  months,  them 
to  remain  without  bail  or  main- 
prize;  and  if  any  persop  or  per- 
sons shall  tlunk  lum,  her,  or 
themselves  aggrieved  by  the  or- 
der or  orders  of  such  justices  of 
the  peace,  it  shall  and  may  be 
lawful  for  such  person  or  persons 
to  appeal  therefrom  to  the  next 
general  quarter  sessions  to  be  held 
for  the  sud  county,  stewartry,  rid- 
ing, or  liberty,  whose  order 
therdn  shall  be  final  and  conclu 
sive;  and  the  siud  penalties  for 
any  offence  agunst  this  act  shall 
belong,  one  moiety  thereof  to  the 
informer  or  person  suing  or  pro- 
secuting for  the  same,  the  other 
moiety  to  the  poor  of  the  parish 
where  such  offence  shall  be  com- 
mitted." 

By  sect.  8  of  the  same  8tat.-i— 
"  No  person  shall  be  liable  to  be 
prosecuted  for  any  offence  against 
this  act,  unless  such  prosecution 
shall  be  commenced  within  the 
space  of  six  calendar  months  after 
the  offence  committed." 

By  the  stat.  5  Geo.  4,  c.  83,  it, 
is  enacted,  *'That  all  provisions 
heretofore  made  relative  to  idle 
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«iddiBord«rlypenonB»ro{(uei8iid  inf  of  thn  act,  whicb  riiaB  be 

yagabonds,  incorri^ble  rogut^,  or  punished  imieB  tke  proniicBi  of 

Parsons       o(|^  vagrants  in  England^  shall  the  said  rented  act,  [3  Geo.  4,  e. 

Chapman.      ^  ^^  ^®  ^^^^  '^^  her^y  re-  40],  and  savb  and  except  as  he^ 

pealedy  excq>t  only  as  to  any  of-  inalter  exoeptod." 

fence  committed  before  the  pass- 


ive, loth.  ScARTH,  Gent.,  One  &c.,  v.  Gardener,  Esq. 

To  bring  a  party  JLlBEL.     The  declaration  stated  that  the  defendant  had 

62  Geo.  3,  c.  93,  puUished  a  libel  of  and  concerning  the  plamtiff.      The 

inghu^ar-  ^^^  ^^®  headed—"  Conviction  of  an  attorney  for  poach- 

tificate,  it  is  not  ing^"  and  professed  to  give  an  account  of  an  appeal  of  the 

necessary  that  i../*..                      T.            ^i        ini                 ^ 

the  demand  of  it  plaintiff  agauifit  a  conviction  of  the  defendant^  "  for  aot 

on^he landon^  producing  a  game  certificate  on  demand,  and  reftning'  to 

which  he  was  g|^g  jjjg  name,"  &c.     There  was  no  plea  of  the  general 

sporting;  but  the  °                              '                                                                 .                    . 

demand  must  be  issuc,  but  there  were  five  pleas  of  justification;  and  in  the 

diateiy  after  the  J^TSi  of  them,  (wbich  was  the  Only  one  relied  on),  it  waa 

Ui[?^M  to^*^^  stated  (inter  oka)  that  the  plamtiff  had  shot  over  certain 

form  a  part  of  prescnreiit  within  the  manor  of  Harleyford,  and  on  those 

the  same  trans* 

action.  occasions  did  elude  the  vigilance  and  pursuit  of  the  game- 

cessary'that  the  J^^G^pcrs  by  refusing  to  produQe  a  game  certificate^  or  de^ 

S^rScmand^"*  ^^^^  ^  name  and  place  of  residence^  as  is  by  law  required ; 

should  produce  and  that  ohe  William  Goodey  came  before  the  defendant, 

and  if  the  other  being  a  justico  and  commissioner  of  taxes,  and  upon  the 

pE^iS^Ve  oa*  ^^  Edward  Merry,  a  credible  witness,  exhibited 

takes  the  risk  of  his  infoitnaCSon.     It  then  stated  the  information,  which 

whether  the  per* 

son  demanding  alleged  that  Merry  was  the  gamekeeper  of  the  Hon.  Henry 

righMomfO^*  Walker,  that  the  plaintiff  was  killing  game»  and  thai 

such  demand.  Merry  bad  required  the  plaintiff*  to  produce  his  game  cer« 

jii  s  person 

refuses  to  pro-  tificate,  and  that  he  refused  to  produce  it,  and  also  to  tell 

duce  his  game 

certificate,  or  to 

tell  hii  name  or  residence,  the  person  demanding  need  not  go  on  to  ask  in  what  place,  if  any,  he 

is  assessed  to  the  gam«  duty. 

If  a  plea  justifying  a  libel  state  that  an  infiMrn^atioii  was  laid  before  a  magwfrate.  an  cKamined 
copy  of  the  magistrate's  convicdon,  redting  the  information,  u  sufficient  proof  of  the  informatioa. 
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bis  Christ&un  and  ikLtname^  arid  place  oif  residence,  and  the         1831 . 
parish  orpitfee,  if  any,  in  which  he  was  assessed.    This       scartb 
plea  went  ott  to  state  the  conviction  of  the  plaintiff  before 
the  defendant  on  the  statute  92  Geo.  3,  c.  93,  and  the 
plaintiff's  appeal  and  the   affirmance  of  the  conviction. 
Replication — de  infuria. 

Piatt,  for  the  plaintiff,  having  opened  the  pleadings.  Sir 
J.  Scarlett,  for  the  defendant,  stated  his  case. 

It  appeared  that  the  plaintiff  was  out  shooting  in  the 
neighbourhood  of  Henley  upon  Thames;  and  that  Edward 
Merry,  the  gamekeeper  of  the  Hon.  Henry  Walker,  seeing 
him  shooting  in  a  field  within  his  manor,  asked  him  to  pro- 
duce his  game  certificate,  which  he  would  not  do;  and  that 
be  also  afsked  the  plaintiff  his  Christian  and  surname,  and 
residence,  and  also  where  he  was  assessed  (if  any  where) 
to  the  game  duty,  which  the  -plaintiff  would  not  tell  liim« 
It  also  appeared  that  another  gamekeeper,  named  House, 
seeing  the  plaintiff  sporting  in  a  field,  went  after  him ;  but, 
before  he  overtook  the  plaintiff,  the  latter  had  got  into  a 
public  road;  and  there  House  asked  him  to  produce  hia 
certificate ;  and  on  lus  refusing  to  do  so,  he  asked  him  his 
name  and  residence ;  but  these  the  plaintiff  also  refused  to 
tell;  and  House  did  not  go  on  to  ask  him  in  what  parish 
or  place  be  was  assessed  to  the  game  doty. 

An  examined  copy  of  the  conviction  of  the  plaintiff  be-* 
fore  the  defendant  was  put  in.  It  had  been  procured  from 
the  office  of  the  clerk  of  the  peace.  It  recited  the  informa- 
tion of  William  Goodey,  exhibited  on  the  oath  of  Edward 
Merry,  as  stated  in  the  plea. 

Campbell,  for  the  plaintiff,  objected  that  the  informa- 
tion must  be  put  in. 

Lord  Temterden,  C.  J. — The  conviction  which  is  put 
iti  is  SQiBdent  evidence  of  it. 
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Campbellf  in  reply. — With  respect  to  the  demand  of 
the  certificate  by  House,  that  amounts  to  nothing.    By  the 
V*  act  of  Parliament  it  is  required  that  the  party  should  be 

Gardener. 

first  asked  for  his  certificate;  and*  if  that  is  not  produced, 

he  must  be  asked  his  Christian  and  surname,  and  residence, 

and  in  what  parish  or  place  (if  any)  he  is  assessed. 

Lord  Tenterden,  C.  J. — If  he  refused  to  tell  his  name 
and  residence  it  was  quite  useless  to  go  on  to  ask  any 
other  question. 

Campbell. — The  second  gamekeeper,  House,  when  he 
asked  for  the  certificate,  did  not  do  so  on  the  land,  the 
plaintiff  being  then  on  the  turnpike  road* 

Lord  Tenterdek,  C.  J.,  (in  summing  up). — I  am  not 
prepared  to  say  that  the  demand  of  the  certificate  must  be 
made  on  the  land.  It  might  happen,  that,  seeing  the  game- 
keeper, a  person  might  get  into  the  road  before  the  keeper 
could  come  up  to  him,  and  thus  the  statute  might  be  evaded. 
However,  I  think  that  the  demand,  if  not  actually  made  on 
the  land,  must  be  made  immediately,  and  so  as  in  some  de* 
gree  to  form  a  part  of  the  same  transaction.  It  b  not  ne- 
cessary that  a  gamekeeper  making  the  demand  should  pro- 
duce any  certificate;  and,  if  the  other  party  refuse  to 
produce  his  certificate,  he  does  so  at  the  risk  of  whether 
the  party  demanding  it  is  a  gamekeeper,  or  other  person 
having  a  right  to  demand  it. 

His  Lordship  asked  the  Jury,  in  case  they  found  for  the 
defendant,  to  inform  him  what  damages  they  would  give 
if  the  facts  stated  in  the  plea  did  not  amount  to  a  justi- 
fication of  the  whole  of  the  statements  of  the  libel. 

The  7ury  found  a  verdict  for  the  defendant 
on  the  first  plea;  and  said  they  should  give 
1«.  damages,  in  case  the  plea  should  not 
be  suflicient. 


MICHAELMAS  TERM,  2  WILL.  IV. 
CampbeUi  Comyny  and  Platte  for  the  plaintiff. 

Sir  J.  Scarlett  and  Talfourd^  for  the  defendant 

[Aitomles— &artA,  and  BxnUkdge,'] 
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By  the  statnte  52  Geo.  3,  c.  93, 
schedule  L,  '*  Every  person  who 
shall  use  any  dog,  gun,  net,  or 
other  engine,  for  the  purpose  of 
taking  or  killing  any  game  what- 
ever, or  any  woodcock,  snipe,  quail 
or  landrail,  or  any  comes,  or  shall 
take  or  kill,  by  any  means  what- 
ever, or  shall  assist  in  any  manner 
in  the  taking  or  kilUng,  by  any 
means  whatever,  any  game,  or 
any  woodcock,  snipe,  quail,   or 
landrail,  or  any  coney,  by  virtue  of 
any  deputation  or  appointment! 
duly  registered  or  entered  as  game- 
keeper for  any  manor  or  royalty 
in  England,  Wales,  or  Berwick 
upon  Tweed,  or  for  any  lands  in 
Seotlandy''   is  made    chargeable 
mth  the  game  duty,  and  must  take 
out  a  game  certificate  in  the  man- 
ner therdn  prescribed.   And  by  s. 
11  of  tUs  schedule,  *'  if  any  per- 
son shall  be  discovered  doing  any 
act  whatever,  in  respect  whereof 
such  person  shall  be  chargeable  as 
afore«dd*  by  any  assessor  or  col- 
lector of  the  parish  where  any  such 
person  shall  then  be,  or  by  any 
commissioner  for  the  execution  of 
this  act,  acting  for  the  county, 
riding,  division,  or  place  in  which 
such  person  shall  then  be,  or  by 
Miy  lord  or  lady,  or  gamekeeper 
of  the  manor,  royalty,  or  lands, 
wherein  such  person  shall  then  be, 
or  by  any  inspector  or  surveyor  of 
taxes,  acting  in  the  execution  of  the 
sud  acts  or  tlus  act,  for  the  district 
in  wMdi  such  person  shall  then  be, 


or  by  any  person  duly  assessed  to 
the  duties  granted  in  this  schedule, 
or  consolidated  therewith,  or  by  the 
owner,  landlord,  lessee,  or  occupier 
of  the  land  in  wluch  such  person 
shall  then  be,  it  shall  be  lawful  for 
such  assessor,  collector,  commis- 
sioner, or  gamekeeper,  inspector 
or  surveyor,  or  other  person  as 
aforesaid,  or  such  owner,  landlord, 
lessee,  or  occupier  of  land  as  afore- 
said, to  demand  and  require  from 
the  person  so  acting  the  produc- 
tion of  a  certificate  issued  to  him 
for  that  purpose,  wluch  certificate 
every  such  person  is  hereby  requir- 
ed to  produce  to  the  person  so  de- 
manding the  same,  and  to  permit 
lum  to  read  the  same,  and  (if  he 
shall  tlunk  fit)  to   take  a  copy 
thereof,  or  any  part  thereof;  or  in 
case  no  such  certificate  shall  be  pro- 
duced to  the  person  demanding  the 
same  as  aforesaid,  then  it  shall  be 
lawful  for  the  person  having  made 
such  demand  to  reqmre  the  person 
so  acting  forthwith  to  declare  to 
Idm  his  Christian  and  surname,  and 
place  of  residence,  and  the  parish 
or  place  (if  any)  in  which  he  shall 
have  been  assessed  to  the  duties  by 
tlus  act  granted  or  consolidated 
therewith;  and  if  any  such  person 
shall,  after  such  demand  made, 
wilfully  refuse  to  produce  and  shew 
a  certificate  issued  to  him  for  that 
purpose,  or,  in  default  thereof  as 
aforesud,  to  give  in  to  the  person 
so  demanding  the  same  his  Chris- 
tian and  Surname,  and  place  of  re- 
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adence,  and  the  pui^  or  plaoe  (if 
any)  in  which  he  shall  have  been 
assessed ;  or  shall  produce  any  false 
or  fictitious  certificate,  or  give  any 
false  or  fictitious  name,  place  of 
reudenccy  or  place  of  assessment, 
erery  such  person  shall  forfeit  and 
pay  the  sum  of  twenty  pounds^  to 
be  sued  for,  recovered,  and  iqipUed 
in  the  manner  berdnafter  direct- 
ed." 


By  the  tCat.  7&  SOeo.  4,  e.80, 

s.  28,  any  person  found  commit' 
ting  any  offence  aganst  that  act 
may  be  immediately  apprehended^ 
without  wanmt}  and  it  was  held, 
in  the  case  of  Hanxoay  v.  Bovlthee^ 
ante,  Vol.  4,  p.  350,  that,  to  justify 
an  q>preheB8ieniuider  tiftt  section, 
the  party  apprehended  miiaC  be 
either  taktn  in  the  fiMt  or  eke  in 
quick  pursiut. 


BEFORE  MR.  JUSTICE  J.  PARKE. 


C  Who  sat  for  the  Lord  Chief  Justice)* 


Dec.  \2th. 

A.,  the  land- 
lord of  premises, 
sued  B.  as  assig- 
nee of  a  lease, 
for  rent  due, 
with  a  count  for 
use  and  occupa- 
tion.   At  the 
trial,  A.  put  in 
the  lease,  which 
was  a  lease  to 
W.,  who  had 
taken  the  bene- 
fit of  the  Insol- 
vent Debtors' 
act     It  was 
proved,  that  B. 
had  occupied 
the  premises, 
and  had  treated 
A.  as  landlord, 
and  had  paid 
rent  to  him ;  but 
that  the  lease 
had  never  been 
assigned: — 
Held,  that  A. 
could  not  reco- 
ver against  B., 
either  for  the  rent 


Hyde  r.  Moakes. 

JLI EBT  for  rent  against  the  defendant,  as  the  aBsignee 
of  a  lease,  with  a  count  for  use  and  occupation.  The  de- 
fendalit  pleaded  to  the  first  count,  that  no  interest  passed 
to  bim  as  assignee;  and  to  the  second  count,  nil  debet. 

On  the  part  of  the  plaintiflT,  a  lease,  dated  in  the  year 
1819,  (which  was  still  subsisting),  and  which  was  granted 
to  a  person  oamed  Worcester,  was  put  in ;  and  it  appear- 
ed that  Worcester  had  been  discharged  under  the  Insol- 
vent Debtors*  Act,  and  that,  in  the  year  1824,  the  defimd- 
ant  was  in  possession  of  the  premises,  but  how  he  came 
into  possession  was  not  shewn.  The  defendant  was,  at 
that  time,  in  partnership  with  a  person  named  Elisha,  who 
was  his  father-in-law,  and  they  continued  to  occupy  the 
premises,  and  pay  the  rent,  down  to  the  year  1838.  In 
Aat  year,  Elisha  and  the  defendant  dissolved  their  part- 
nership, and  the  defendant  wrote  to  the  plaintiff,  apprix* 

or  for  Uie  use  and  occupation. 


MICHABLMAS  TBRli, »  WILL.  IV. 

ing  hiih  of  the  dissolution;  at  the  same  time  saying,  that 
he  would  continue  to  occupy  the  premises.  Letters  were 
produced,  ia  which  tile  defendant  recognised  the  phuntiff 
as  kmdlord,  promising  payment  of  the  rent;  but  Elisha, 
being  called  as  a  witness,  proved  that  there  had  never 
been  any  assignment  of  the  lease:  and  it  was  iben  conced- 
ed by  the  plaintiffs  counsel,  that  the  plaintiff  ooaU  not 
recover  on  ihefirMi  count. 

Mr.  Justice  J.  Parke  held,  that  the  plaintiff  could  not 
recover  on  the  count  for  use  and  occupation,  as  there 
was  no  express  substitution  of  the  defendant  for  the  ori- 
ginal lessee  as  tenant. 

His  Lordship  directed  a 

Verdict  for  the  defendant  (a). 

Bcfrsiaw,  for  the  plaintiff. 

Sir  J.  Scarlett  and  Comyn,  for  the  defendant 

[Attornies — Hyde,  and  Elkins  4*  Co.'] 
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In  the  ensuing  Term,  Barstow  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  plaintiff  was  entitled  to  recover  on  the  count  for 
use  and  occupation.     But  the  Court  refused  a  rule  (6). 


(a)  For  the  report  of  tMs  case 
we  are  indebted  to  the  kindness 
of  one  of  the  learned  counsel  en- 
giyed  in  it. 

{h)  In  the  case  of  P1upp»  v. 
SoMofTpe^  1  B.  ft  A.  50,  where 
ptODiaes  hall  baen  let  to  N.  F.  H. 
for  a  term,  determiaable  on  a  no- 
tice to  quit,  and,  pending  the  term, 
the  defendant  applied  to  the  plain- 
tiff, who  was  the  landlord,  for 
lesf  e  to  become  tsnaiit  iasteRd  of 


N.  F.  H.,  and,  on  the  plaintiff 
consenting,  the  defendant  offered 
"  to  stand  in  the  shoes  of  N.  F.  H/* 
and  offered  to  pay  the  plaintiff 
the  whole  rent  due  for  the  then 
current  quarter:  it  was  held,  that 
although  the  term  of  N.  P.  H.  had 
not  been  determined,  the  plain- 
tiff might  maintain  an  actioa  for 
use  and  occupation,  agunst  the 
defendant,  and  that  the  latter  could 
not  set  up  the  title  of  N.  F.  H. 
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BEFORE  XX>RD  TBNTERDEN,  C.  J. 


Decl3M« 

A.  having  ft 
ctuieof  actioD 
againtt  B.,  is 
ditchargcd  un- 
der the  Lords' 
act,  bat  does  not 
execute  any  as- 
signment, alleg- 
ing that  he  has 
no  property. 
After  his  dis- 
charge, he  gives 

B.  a  release: 
this  release  is 
good;  andthere- 
^re,  if  in  an  ac- 
tion by  A. 
against  C,  it  ap* 
pear  that  A. 
might  sue  B.  if 
he  did  not  reco- 
ver against  C, 
A.  may,  not- 
withstanding 
this  discharge, 
release  B,  and 
make  him  a 
competent  wit- 
ness. 


Briant  v.  EicKBf  Gent,  One  &c 

Assumpsit.  The  declaration  stated,  in  substance, 
thati  in  consideration  that  the  plaintiff  would  enter  into 
a  bond  to  the  sheriff  of  Surrey,  the  defendant  under- 
took to  indemnify  him.     Plea — General  issue. 

It  was  opened  on  the  part  of  the  plaintiff,  that  the  she- 
riff of  Surrey  would  not  seize  certain  goods  under  an  ex- 
ecution, in  a  cause  of  Noakes  ▼.  Humphreys^  without  an 
indemnity;  and  that  the  plaintiff,  being  a  client  of  the  de- 
fendant's, was  desired  by  him  to  join  Mr.  Noakes,  the 
then  plaintiff,  in  the  bond  to  the  sheriff,  and  that  he  (the  de- 
fendant) said  he  would  save  the  plaintiff  harmless.  It  was 
further  stated  by  the  plaintiff's  counsel,  that  the  plaintiff 
did.  execute  the  bond,  and  was  afterwards  obliged  to  pay 
a  sum  of  money. 

To  prove  the  agreement  of  the  defendant  to  save  the 
plaintiff  harmless,  Mr.  Noakes  was  called. 

The  defendant  objected  that  he  was  not  a  competent 
witness,  as  he  would  be  liable  in  an  action  by  the  plaintiff 
if  the  latter  did  not  succeed  in  the  present  action. 

To  obviate  this  objection,  the  plaintiff  released  Mr. 
Noakes. 

The  defendant. — This  release,  I  submit,  is  not  good, 
as  the  plaintiff,  since  the  cause  of  action  against  Mr* 
Noakes  accrued  to  him,  has  been  discharged  under  the 
Lords'  act.  To  prove  which,  I  have  here  examined  copies 
of  all  the  proceedings. 

Lord  Tenterden,  C.  J. — Has  any  assignee  been  ap- 
pointed under  the  Lords'  act? 


Mr.  Noakes  was  examined. 


Verdict  for  the  plaintiff. 


Sir  J.  Scarlett  and  R.  V.  Richards,  for  the  plaintiff. 

The  defendant  in  person. 

[Attornies — Vansimdau,  and  Eicke.'] 

(a)  32  Geo.  2,  c  28»  s.  13. 
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The  defendant. — No,  my  Lord.    When  Mr.  Noakes 
came  up  under  the  Lords'  act,  he  swore  he  had  nothing       Beiamt 
to  assign^  and  therefore  no  assignment  was  executed.  eicm. 

Lord  Tenterdbn,  C.  J. — The  words  of  the  Lords* 
act  (a)  are,  that  ''  no  release  of  any  such  prboner  or 
prisoners,  his  or  her  executors  or  administrators,  or  any 
trustee  for  him,  her^  or  them,  subsequent  to  such  as^ 
signment  and  conveyance^  shall  be  pleadable  or  be  >al* 
lowed  of  in  bar  of  any  action  or  suit,  which  shall  be  com* 
menced  by  any]  such  assignee  or  assignees  of  any  such 
prisoner  or  prisoners,  for  the  recovery  of  any  of  his,  her, 
or  their  estate  or  effects."  Was  this  release  executed 
after  the  plaintiff's  discharge  under  the  Lords*  act  ? 

Sir  J.  Scarlett. — ^Yes,  my  Lord. 

The  defendant — I  submit  that  this  cannot  be  a  good 
release ;  the  Lords'  act  requires  the  party  to  assign  all  his 
property;  and  if  this  party  had  a  cause  of  action  against 
Mr.  Noakes,  would  not  the  Court  call  upon  him  to  amend 
his  schedule,  and  assign  it;  and,  if  his  assignee  sued  Mr. 
Noakes,  would  a  release  by  the  plaintiff  be  any  defence? 
Can  this,  therefore,  be  a  good  release? 

Lord  Temtbrden. — ^Thb  release  does  not  come  within 
the  provisions  of  this  act  of  Parliament;  and  I  must,  there- 
fore, receive  the  witness. 


GASBS  AT  NISI  PRIUS, 

In  theemuiDg  Term,  C«twNMi{  inov«d  for  a  rule  to  shew 
oaiue,  why  tbene  Bhould  not  be  a  new  trial.  But  the  Court 
refus^  the  rule* 


Dee.  16th.  DicKENsoN,  Gent.,  r.  Hatfield. 

* 

If,  dncethetiit  ASSUMPSIT  for  51.  8s.  6d.  for  a  balance  due  onapro- 

ft  defendant  by  ft  oussory  note.     Pleas — General  issue,  and  the  statute  of 

{S^i:  limitation., 

due,  withoDt  Jt  appeiqred  that  the  defendant  gave  the  plainti£f  a  pro- 

etftrinK  toe 

amount,  thifwffl  missory  Qote  for  23L  in  the  year  1820,  to  be  paid  by  in- 
o^of^eitatute  ■talments;  and  that,  in  April,  1824,  there  were  4/.  due  upon 
of  limitations,  10  j^.  when  the  plaintiff  wrote  to  the  defendant  on  Ae  aub- 

aa  to  entitle  the    ,  ^  - 

piaintiffto  no-  ject,  and  received  an  answer  from  the  defendant  express- 
ThecAiJe^  ^  regret  that  the  balance  was  not  paid,  and  saying  that 
T^X^^to  ^  bother  should  shortly  call  and  pay  it  At  the  bottom 
procure  that  in  pf  (bis  letter  was  a  postscript,  directing  that  the  postage 
which  words  of  the  letter  should  be  put  to  the  defendant's  account. 
wS^A^"^   The  present  action  was  commenced  in  January,  1830;  ao 

that  six  years  did  not  intervene  between  the  date  of  this 
letter  and  the  commencement  of  the  action. 

Camynf  for  the  defendant. — I  submit  that  the  defend- 
ant is  barred  by  the  statute  9  Geo.  4,  c.  14;  for,  though  the 
defendant  by  his  letter  admits  that  something  is  due,  he 
does  not  specify  any  particular  sum.  And  it  was  decided  in 
the  Court  of  Common  Pleas,  in  the  last  Term,  that  a  written 
acknowledgment  of  a  debt,  without  stating  the  amount, 
was  not  sufficient  to  take  the  case  out  of  the  statute,  as 
Lord  TenterdetCs  act  requires  that  an  acknowledgment  of 
the  whole  debt  should  be  stated  in  writing  (a)« 

(a)  Kennett  ?.  MiUbank,  8  Bing.  of  Kmitations  was  [beaded.  To  take 
38.  This  was  an  action  on  a  pro-  the  case  out  of  the  statute  a  com- 
missory  note,  in  which  the  statute     position  deed  was  put  in.    This 


) 
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Barstow,  for  the  plaintiff,  submitted,  that  even  if  the 
Court  was  with  the  defendant  on  this  objection,  he  was 
still  entitled  to  a  verdict  for  the  posti^ge  of  the  letter. 
Upon  the  question  as  to  the  construction  of  the  act  of  Par- 
liament he  was  stopped  by  the  Court. 

Lord  Tentjsrden,  C.  J. — I  am  of  opinion  that  this  debt 
is  not  barred  by  the  statute.  The  object  of  the  statute 
was  to  procure  that  in  writing  for  which  words  were  pre- 
viously sufficient.  Here  there  is  an  acknowledgment  of  a 
balance  due,  but  what  that  balance  was  we  are  at  a  loss  to 
know.  The  plaintiff  is  entitled  to  a  verdict  for  a  shilling 
damages. 

Verdict  for  the  plaintiff,  damages  Is. 

BarstoWf  for  the  plaintiff. 
Cotnyn,  for  the  defendant. 

[Attoniies — Dickenson  4*  K,,  and  Egan  Sf  WJ] 
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DiCSERSOH 

V. 

Hatfield. 


f 


Leave  was  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit;  but  he  acquiesced  in  the  verdict,  and  no  motion 
was  made. 


deed  was  executed  by  the  defend- 
ant, and  recited  that  he  was  in- 
debted to  the  plaintiff  and  others] 
but  the  amount  of  the  debts  was 
not  specified.  The  plaintiff  never 
executed  the  deed,  and  there  was 
a  proviso  that  if  all  creditors, 
whose  debts  amounted  to  10^,  did 
not  execute  the  deed  by  a  certain 
day,  the  deed  should  be  void.    It 


was  admitted  at  the  trial  that  the 
note  sued  on  was  the  only  debt 
due  from  the  defei^dant  to  the 
plaintiff.  Held,  that  this  did  not 
take  the  case  out  of  the  statute  of 
limitations.  See  the  cases  of 
Dixon  V.  Deveridge,  ante.  Vol.  2, 
p.  109,  and  BraitkwaUt  v.  CkwrckiU, 
Id  p.  341. 


CASES  AT  NISI  PRIUS, 


^^'  ^^^  Braoshaw  r.  Bemmett. 

l^,Z!7S^^  Assumpsit  for  money  had  and  received.  Plea- 
vendor  to  re-  General  issue.  This  action  was  brought  by  the  vendee 
depodtpaidon  against  the  vendor  to  recover  back  a  deposit  paid  on  the 
^'^^^.^  purchase  of  certain  property,  alleged  to  be  held  under  the 
the  do&wUnt      Clayton  estate. 

at  the  tiUl  pro-  "^  ,     ^ 

dnced  (wider  a  The  plaintifF  had  purchased  the  property  at  auction, 

doee)  the^a^«e*  ^^d  had  signed  the  usual  agreement  at  the  foot  of  the  con- 

h!^S^^  ditions  of  sale. 

Oie  foot  of  the  This  agreement  was  produced  by  the  defendant  under 

condinoni  of  , 

nie:— iSbu,      a  notice  to  produce. 

that  it  was  not 
neooMary  to  eail 

tiie  aiibeeribing  Campbell^  for  the  defendant,  objected  that  the  sub- 
tiMezecotSoTor  Scribing  witness  must  be  called. 

thb  agreement 
Where^lntfae 

pwtiaiiin  of  Kelly ^  iot  the  plaintiff,  cited  the  case  of  Doe  dem.  Tyn» 

waiV£Si?bt   dale  Y.  Hemndng  {a). 

held  nndcr  the 

three  Uvet,  and  CampbeU. — The  instrument  is  admissible  without  call- 
l^iJ^toTO^OT  *"8  *^®  subscribing  witness  only  where  the  party  has  a 
back  the  de-       benefit  under  it;  for  instance,  if  there  was  a  lease,  and 

podt,  that  one 

of  the  lives  had    the  party  enjoyed  the  land  under  it;  but  this  is  a  case 

.  Se^^andthat  where  a  subscribing  witness  is  most  wanted.     It  is  an 

theproperty  waa  ^i^tion  on  the  instrument,  which  the  defendant  says  he  is 

not  neia  citrecu  j  " 

under  the  c.  not  to  be  bound  by.  The  subscribing  witness  is  necessary 
that  the  defend-   to  prove  what  occurrcd  when  this  agreement  was  entered 

ant  could  not        \r\¥i\ 
caU  the  auc-         *"^' 
tioneer  to  prore 

tefor^'thf^  ^^^^  Tenterden,  C.  J.— What  are  the  cases  in  which 
that  the  lift  had  it  would  not  be  necessary  to  call  the  subscribing  witness? 

dropped;  hot  ^  ^ 

that  the  defend- 
ant might  glre 

evidence  to  shew  that,  before  the  tale,  the  plaintiff  had  read  the  original  lease  under  which  the  pro- 
perty was  held. 
A  party  recovering  back  a  deposit  paid  on  the  purchase  of  real  property  is  not  entitled  to  interest. 

(a)9D.  &R.  15.  AndseeaUo  8  D.  &  R.  368.    All  the  cases  on 

the  cases  of  Ftaru  ▼.  Hooper,  3  this  subject  are  abstracted  in  1 

TaoDt  GO;     Orr   ▼•  MorrU*  6  PUIL on  Ev.  448. 
Moore,  347;  sad  Burnett  ▼.  lAfwh, 
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Campbell. — Where  the  agreement  has  be^a  acted 
upon. 

J.  WiUiams,  for  the  plaintiff. — Here  the  deposit  money 
has  been  paid  under  it. 

Campbell. — ^This  is  an  action  founded  upon  the  con- 
tract, which  was  not  so  either  in  the  case  of  Rex  v.  Middle- 
*^y  («)f  o^f  in  ^^^  case  of  Gordon  v.  Secretan  (6). 

•/•  Williams. — Here  both  parties  are  claiming  under  diis 
agreement.  I  am  seeking  to  get  back  the  money,  and  the 
defendant  is  seeking  to  retain  it,  by  virtue  of  this  instru- 
ment. 

Lord  Tbnterdbn,  C.  J.— rThis  is  9fi  agreement  which 
the  defendant  produces,  and  under  which  he  claims  an 
interest;  I  think  that  the  principle  therefore  applies.  The 
agreement  may  be  read. 

The  agreement  was  put  in ;  it  had  been  signed  by  the 
plaintiff,  but  not  by  the  4ef^p4Ant. 

Lord  Tenterden,  C.  J. — This  is  a  very  strong  case  of 
not  calling  the  subscribing  witness.  He  was  only  to  prove 
the  plaintiff's  signature,  and  not  the  defendant's. 

The  particulars  of  sale  were  read.  They  stated  the 
property  to  be  held  on  three  lives;  but  it  was  admitted 
that  at  the  time  of  the  sale  only  two  lives  were  in  existence, 
the  third  having  died  after  the  printing  of  the  conditions 
of  sale,  and  before  the  day  of  the  auction.  An  objection 
was  also  made,  that  the  property  was  not  held  directly 
under  the  Clayton  estate. 

The  conditions  of  sale  were  read,  and  contained  the 
usual  condition,  that  any  misdescription  or  mistatement 
should  not  vitiate  the  sale,  but  a  compensation  be  allowed. 

(a)2T.R.41.  (i;)  8  East,  548. 

VOL.  V.  E 


BaADSUAW 

V. 
BeNH£T«. 
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To  obviate  the  first  of  these  objections,  Campbell^  for 

Bradshaw     ^^  defendant,  proposed  to  call  the  auctioneer,  to  prore 

.    '*  that  he  stated  before  the  sale  that  one  of  the  persons,  on 

Bbumett.  ^  ^ 

whose  life  the  property  was  held,  was  dead ;  and,  as  to  the 
other  point,  he  proposed  to  prove,  that  before  the  sale  the 
plaintiff,  who  was  stated  to  be  a  conveyancer,  had  read 
over  the  lease  under  which  the  property  was  held. 

•/•  FFfiitai9M  objected  that  the  evidence  of  the  auctioneer 
was  not  receivable ;  and  cited  the  case  of  Powell  v.  Ed- 
munds  (a). 

Lord  Tenterden,  C.J. — On  the  authority  of  that  case 
1  cannot  receive  the  evidence ;  I  think  that  a  very  whole- 
some case.  You  propose  to  prove  that  the  plaintiff  read 
the  original  lease ;  that  you  may  do,  as  it  does  not  contradict 
the  particulars  of  sale.  Before  the  sale  the  auctioneer 
ought  to  have  altered  the  particulars  with  respect  to  the 
lives,  so  as  to  have  made  them  conformable  to  the  fact. 

Can^beU. — That  could  have  been  easily  done. 

Some  other  objections  were  raised,  when — 

Lord  Tenterden,  C.  J.,  suggested  that  a  special  case 
should  be  stated ;  and  that  one  of  the  questions  to  be  raised 
by  it  should  be,  whether  the  evidence  of  the  auctioneer 
ought  to  have  been  received,  to  prove  that  he  stated  the 
decease  of  one  of  the  parties,  on  whose  life  the  property 
was  held. 

Campbell. — ^Would  your  Lordship  allow  us  to  add  a 


(a)  12  East,  6.   In  that  case  the  admissible  to  prove  that  the  auc- 
printed  conditions  of  sale,  which  tioneer  warranted  it  to  be  a  parti- 
was  of  timber,  did  not  state  any  cular  qoantity,  because  it  varied 
particular  quantity;  and  it  was  the  written  contract 
held,  that  parol  evidence  was  not 
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question,  whether  the  other  side  ougfit  to  have  called  the         It^SI- 
8ub«cribing  witness.  ^^„ 

Lord  Tenterden,  C.  J.— I  think  not;  I  do  not  like  to      B*"*""- 
reserve  points  where  I  have  no  doubt. 

Verdict  for  the  plaintiff,  subject  to  a  case. 

J.  fPiUiams,  for  the  plaintiff,  asked  that  interest  should 
be  added  to  the  amount  of  the  verdict. 

Lord  Tenteuden,  C.  J.~I  think  not;  I  do  not  know  of 
any  case  of  this  kind  in  which  interest  has  been  allowed  (a), 

J.  WilUams  and  Kelly,  for  the  plaintiff. 

Campbell  and  Huichinsan,  for  the  defendant. 
[Attomies — Hortley  and  Kemptter,'} 

(a)  For  the  aathorities  in  equity      Parch,  pp.  206, 426. 
on  this  point  see  Sugd.  Vend,  and 


First  Sitting  at  Westmnster,  in  Hilary  Term, 

1832. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


Jan.  13M. 


Trotter  r.  Simpson  and  Another. 

Trespass  for  injuring  the  plaintiff's  house.     Pleas  The  bniiding 
— General  issue,  and  leave  and  licence.     Replication,  de-  J!^8,V^^' 
nyinff  the  licence.  ?™^  ^^^  *» 

^     o  5q  brought 

within  three 
montbi.  A.  had  begun  to  build  a  party  wall,  partly  on  the  soil  of  B.,  more  than  three  months  be* 
fore  the  action,  but  had  not  completed  it  till  within  that  time: — Held,  that  B.  might  recorer  for 
ancfa  part  of  the  trespass  ai  wai  committed  within  the  time  limited;  but  that,  if  nothing  had  been 
done  within  the  three  months,  he  must  bring  ejectment 
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It  appeared,  that  the  alleged  trespass  was  committed 
j^^JJ^       in  the  building  of  a  party  wall,  a  part  of  which  was  stat- 
*'-  ed  to  extend  too  far  over  the  plaintiff's  premises. 

For  the  defence,  the  100th  section  of  the  building  act, 
14  Geo.  3,  c.  78,  was  relied  on.  It  was  alleged,  that  this 
party  wall  was  built  in  August,  1830;  that  the  plaintiff 
had  given  a  notice  of  action,  under  that  section  of  the 
building  act,  on  the  14th  of  December,  1830,  and  that  the 
writ  was  sued  out  on  the  19th  of  January,  1831. 

For  the  plaintiff  it  was  stated,  that  the  wall  had  not 
been  completely  finished,  till  within  three  months  of  the 
commencement  of  the  action. 

Mr.  Justice  J.  Parke. — If  any  part  of  the  trespass 
was  within  the  three  months,  the  plaintiff  may  recover  for 
that  part,  which  will  carry  the  costs;  and,  if  he  is  too 
late  with  his  action  altogether^  be  mu^t  bring  an  eject- 
ment. 

Campbell,  for  the  plaintiffs — Tbp  ^oil  is  ours,  and  every 
fresh  course  of  bricks  laid  on  is  a  fresh  trespass. 

Mr.  Justice  J.  Parke. — If  any  thing  was  done  to  the 
wall  within  three  months  of  the  commencement  of  the 
action,  the  plaintiff  may  recover  something,  and  get  his 
costs. 

The  cause  was  referred,  to  ascertain  whether 
any  part  of  the  trespass  had  been  com- 
mitted within  three  months  of  the  com- 
mencement of  the  action,  and  to  direct  a 
compensation  to  be  paid,  and  a  convey- 
ance to  be  executed,  so  as  to  avoid  the 
bringing  of  an  ejectment. 

Campbell  and  Talfourd,  for  the  plaintiff. 
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Comyn,  for  the  defendant. 

[Attornies — Walter,  and  Coles, \ 
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By  the  stat.  14  Geo.  3,  c.  78, 
8.  100,  it  is  enacted  ''That  no 
action  or  suit  shall  be  commenced 
agidnst  any  person  or  persons,  for 
any  thing  done  in  pursuance  of 
this  act,  until  twenty-one  days  after 
notice  in  writing  of  an  intention 
to  bring  sf^th  action  or  suit  bad 
been  given  to  the  person  or  per- 
sons against  whom  such  action 
or  smt  skill  be  brought,  nor  after 
the  expiration  of  three  calendar 
months  next  after  the  fact  com- 
mitted; and  every  such  action  or 
suit,  tike  cause  whereof  shall  arise 
within  the  said  city  of  London,  or 
the  liberties  thereof,  shall  be  laid 
and  tried  in  the  sud  city  of  Lon- 
don, and  not  elsewhe^;  and  every 
tstKh  aelSoft  of  auk,  t^s^  cauise 
whereof  sfadl  arise  in  any  part  of 
the  limits  aforesud,  out  of  the  said 
city  of  London  and  liberties  there- 
of, shall  be  lud  and  tried  in  the 
county  of  Afiddlesex,  and  not 
elsewhere;  and  the  defendant  or 
defendants  in  every  such  action 
or  suit  may  plead  the  general  is- 
sue, and  give  this  act  and  the  spe- 
cial matter  in  evidence,  tt  any 
trial  or  trials  to  be  had  thereupon, 
and  that  the  matter  or  thing  for 
which  such  action  or  suit  is  brought 
was  donte  in  pursuiance  and  by  the 
flMtliority  of  this  fi«t:  And  if  the 
said  matter  or  thing  appear  to 
have  been  so  done,  or  if  it  appear 
that  such  action  or  suit  was 
brought  before  the  expiradon  of 
twenty-one  days  after  such  notice 


g^en  as  aforesaid,  or  that  suffi- 
cient satisfaction  was  made  or 
tendered  before  such  action  was 
brought;  or  if  any  such  action  or 
suit  be  not  commenced  within  the 
time  herein  for  that  purpose  limit- 
ed, or  be  lud  in  any  other  coun* 
ty  or  pltfcie  than  as  aforesaid; 
ihmk  ibe  Jury,  in  every  such  ac- 
tion or  suit,  shall  find  for  the  de- 
findanl  or  defendants  therein^ 
and  if  a  verdict  be  found  for  the 
defendant  or  defendants,  or  if  the 
plaintiff  or  plaintiffs  in  any  such 
acdo)^  or  suit  become  nonsuited, 
or  discontinue,  or  suffer  a  discon- 
tinuance of  any  such  action  or 
suit;  or  if,  in  any  such  action  or 
suit,  judgment  be  given  for  the 
defendant  or  defSfettdants  therein 
on  demurrer,  or  by  default,  or 
otherwise;  then,  and  in  any  of  the 
cases  aforesaid,  the  defendant  or 
defendants  shall  have  judgment 
to  recoter  ir^hft  eosts  of  sdit,  and 
shall  have  such  remedy  for  reco- 
vering the  same,  as  any  defend- 
ant or  defendants  may  have  for 
costs  in  other  cases  by  law." 

In  the  case  of  Fratt  v.  HUlman, 
6  D.  &  R.  360,  it  was  held,  that  if 
a  person  hon&  fide  intending  to 
pursue  the  authority  given  by  the 
building  act,  erects  a  party  wall', 
without  in  fact  pursuing  its  direc^ 
tions,  and  thereby  injures  his 
neighbour,  he  is  liable  to  an  ac- 
tion ;  but  it  must  be  brought  after 
twenty-one  days*  ii6CiCe,  and  with- 
in three  itioAths. 


Trotter 

0. 
SiMFSON. 


51 


CASES  AT  NISI  PRIUS, 


1832. 


Second  Sitting  at  Westminster,  in  Hilary  Term, 

1832. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


Jan.  nth. 


A.  brought  an 
action  for  an  at- 
torney's bill 
against  B.»  but 
only  recovered 
a  small  sum  for 
money  lent,  as 
there  had  been 
no  bill  deliver- 
ed:—HeU,  that 
A.  might  reco- 
ver the  amount 
of  the  attorney's 
bill  in  another 
action,  brought 
after  the  bill  was 
delivered,  al- 
though this  was 
a  part  of  his  de- 
mand in  the  first 
action;  and  that 
it  was  not  ne- 
cessary that  he 
should  have 
been  nonsuited 
in  the  first  ac- 
tion to  entitle 
him  to  bring  the 
second. 


Heming  and  Another,  Gent,  two  &c.  0.  Wilton, 

Gent.|  one  &c. 

Assumpsit  for  an  attome/s  bm.     Plea^General 
issue* 

It  was  opened  by  Kelly  for  the  plaintiff,  that  this  ac- 
tion was  brought  to  recover  the  same  demand  for  business 
done,  which  was  the  subject  of  the  case  reported  ante^ 
VoL  4,  p.  SI 8,  in  which  the  plaintiffs  only  recovered  a  sum 
of  4/.  for  money  lent,  but  could  not  recover  for  the  business 
done,  as  no  bill  had  been  delivered  under  the  stat.  3  Jac 
l,c.7,  s.  1. 

Butt,  for  the  defendant — I  submit  that  the  plaintiffs 
cannot  recover.  There  was  a  previous  action,  in  which 
this  claim  was  made  a  part  of  the  demand,  and  in  which 
the  plaintiffs  obtained  a  verdict  for  4/. ;  they,  therefore, 
cannot  succeed  in  another  action  for  the  same  thing. 

Mr.  Justice  J.  Parke. — This  was  a  part  of  the  plain- 
tiffs* demand,  which  was  not  due  at  the  time  of  the  former 
action,  because  a  certain  step  (the  delivering  a  bill)  had 
not  been  taken. 


Buit. — Does  not  your  Lordship  think,  that  they  should 
have  elected  to  have  been  nonsuited  in  the  former  ac- 
tion. 
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Mr.  Justice  J.  Parke. — No ;  as  this  was  a  demand  not 

*en  due.  Hemino 

Verdict  for  the  plaintiffs.  v. 

Wilton. 

Kelly i  for  the  plaintiff. 
Butt^  for  the  defendant. 

[Attomies^  Heming  Sf  B.,  and  Wilton.] 


COURT  OF  COMMON  PLEAS. 

Sitting  at  Westminster  qfter  Trinity  Term,  1831. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Long  r.  Chubb.  June  14M. 

JLlBEL. — The  declaration  stated,  that  before,  and  at  the  The  declaration 
time,  &c.,  the  plaintiff  was  a  good,  true,  just,  and  faithful  ||J^°,S^^^ 
subject,  &&,  and  that  before,  and  at  the  time,  ficc.,  he  bad  tbe  pUindff  wai 

agood  and  fidth* 

been  and   was  a  medical  practitioner,  and  as  such  had  fuifai:ject,&c., 
practised,  and  was  continuing  to  practise  with  great  re-  Tmgdieaiprae^ 
putation  and  success,  whereby  he  had  acquired,  and  was  ^j?^i^^^' 
then  daily  and  honestly  acquiring,  sundry  great  gains,  &c.  have  been  pub- 
Yet,  that  the  defendant,  greatly  enrying  &c.,  and  con-  concendJJTwni, 
triving,  and  wickedly  and  maliciously  intending  to  ifffure  ^^^^'^^^ 
the  plaintiff  in  his  reputation,  and  also  in  his  said  prac^  hUtaid prac- 
tice, on  &c.,  at  &c.,  published  of  and  concerning  the  said  dence  wai  intn 
plaintiff,  and  of  and  concerning  him  in  his  said  practice,  ^uwritTto*^' 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  p»ctue>  nor 

Q       Q       Q  wat  the  plaintiff 

&C.  &C.  &C.  mentioned  in 

the  libel  ai  a 
regular  medical 
man,  but  merely 
ai  '*  Physician  extraordinary  to  several  ladies  of  distinction,"  and  "  doctor,  or  rather  quack:" — 
Heldt  that  this  did  not  withdraw  the  claim  to  damages  in  the  medical  capacity  from  the  considera- 
tion of  the  Jury,  but  that  they  might  give  such  damages  as  they  thought  right,  both  for  that  and 
the  libel  on  the  plaintiff's  private  character. 
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The  Hbel^  (whieb  was  puUisbed  while  a  prosecution 
against  the  plaintiff  for  manslaughter  (a)  was  pending,  to 
which  it  alluded),  was  contained  in  a  penny  pamphlet, 
purporting  to  be  "  The  Life  of  John  Driscoll,  self-styled 
Mr.  John  St.  John  Long,  the  Harky  Street  Quack,  Phy- 
sician Extraordinary  to  several  ladies  of  distinction,  with 
whom  bis  universal  success  obtained  for  him  the  appella- 
tion of  the  female  destroyer."  The  following  motto  was 
on  the  title  page: — 

"  When  age  and  infirmities  unk  to  the  tomb. 
The  mind  is  prepared  by  decay  or  disorder ; 
But  when  beauty's  cut  off  in  life's  opening  bloom. 
We  cone  the  vUe  guaek  who  committed  the  murder." 

The  first  part  set  out  in  tb^  dedarattofi,  in  addition  to 
the  title  and  motto,  purported  to  give  a  history  of  the 
plaintiff's  early  years ;  but  the  only  portion  of  it  which 
bears  upon  the  point  in  the  cause,  was  that  which  spoke  of 
persons  who  since  **  had  the  misfortune  to  come  within 
his  doctrinal  prescriptions.''  The  only  other  material 
part  was  that  which,  after  a  statement  that  he  obtained 
bis  living  by  painting  portraits,  went  on  to  say,  ''  and  w^ 
could  relate  several  anecdotes  of  a  very  peculiaf  descrip^ 
tioti,  in  which  he  was  engaged,  one  of  which  was  no  doubt 
the  cause  of  his  changing  his  profession  from  a  painter  to 
a  doeter,  or  rather  quach.** 

It  was  proposed  on  the  part  of  the  plaintiff  to  read  a 
pamphlet  which  bad  been  published  since  the  cause  bad 
been  set  down,  and  which  was  purchased  at  the  defendant's 
shop  of  a  person  representing  herself  as  his  wife*  It  con*^ 
tained  libellous  observations  on  the  plaintiff,  in  reference  to 
a  postponement  which  had  taken  place  of  the  trial. 


(a)  This  was  the  second  prose^  the  first,  in  which  he  was  sentenced 
cution,  on  which  he  was  acquitted,  to  pay  a  fine  of  250/.,  see  Vol.  4  of 
For  an  account  of  it,  as  well  as  of     these  R^orts. 
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Spankie,  Serjt,  objecUd.— It  it  a  digtinct  libel,  for         1831. 
which  the  defendant  is  responsible,  and  cannot  be  given         i^^I^ 
in  eridence  in  this  case.  ». 

CflUBB. 

TiNDALy  C.  J.*^I  think  it  is  admissible,  as  something 
that  relates  to  this  very  cause. 

It  was  then  read. 

No  proof  was  given  of  any  licence  or  other  authority 
from  any  public  body  to  the  plaintiff  to  pnetctise  in  any 
medical  capacity;  nor,  indeed,  was  it  suggested  that  he 
had  received  any  such. 

Spankie,  Serjt.,  for  the  defendant. — The  plaintiff  must 
be  nonsuited.  The  declaration  avers  that  he  is  a  medical 
practitioner;  which  must  mean  that  he  is  an  authorized 
practitioner,  recognised  by  the  law;  and  this  is  not  ad- 
mitted by  the  libel.  The  libel  does  not  anywhere  speak 
of  him  as  a  regular  medical  practitioner. 

TiNDAL,  C.  J.,  was  of  opinion  that  the  case  must  go  to 
the  Jury,  and — 

SpankiCj  Serjt,  then  addressed  them  for  the  defendant. 

TiNDAL,  C.  J.,  (in  summing  Up)  said — The  declaration 
states,  that  the  plaintiff  was  a  medical  practitioner,  and  go#s 
on  to  state  that  the  libel  was  published  of  and  concerning 
him  in  his  character  of  a  medical  practitioner,  and  in  his 
private  capacity.  There  is  no  proof  in  this  case  that  the 
plaintiff  has  brought  himself  within  any  of  the  regular  de* 
grees,  physician,  surgeon,  apothecary,  or  licentiate.  But 
if  you  think  that  the  libel  speaks  of  him  as  a  medical  prac- 
titioner, though  you  would  not  give  him  such  damages  as 
you  would  give  to  a  regular  practitioner,  yet  the  matter  is 
not  wholly  withdrawn  from  your  consideration.     But  the 
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main  part  of  the  libel  seems  to  be  that  which  reflects  upon 
him  in  his  private  character.  There  is  no  doubt  as  to  the 
libel  on  the  private  character,  for  there  are  several  things 
which  are  clearly  libellousi  and  must  be  taken  to  be  false,  as 
the  defendant  had  an  opportunity  of  putting  a  justification 
on  the  record,  and  of  proving  the  facts  if  they  were  true. 
Fair  and  candid  criticism  is  not  a  Ubel|  but  a  malevolent  at- 
tack on  an  individual  is«  You  are  not  to  give  damages 
for  the  publication  which  was  purchased  at  the  defendant's 
shop  after  this  action  was  commenced,  because  it  may  be 
made  the  subject  of  complaint  in  another  action.  It  is 
only  evidence  to  remove  any  doubt  which  might  be  enter- 
tained by  you«  of  the  defendant's  motives  in  publishing  the 
first  pamphlet. 

Verdict  for  the  plaintiff,  damages  100/. 


Wilde,  Serjt,  C.  Phillips,  and  Tomlinson,  for  the  plain- 
tiff. 

Spankie,  Serjt.,  Kinglake,  and  C.  Jones,  for  the  de- 
fendant 

[Attornies — Hornier^  and  tit  Penon,'] 


June  14M. 


An  author 
engaged  to 
write  for  a  cer^ 
tain  sum  an  ar^ 
tide  to  appear 


Planche  9.  CoLBURN  and  Another. 

X  HE  first  count  of  the  declaration  stated,  that  the  de- 
fendants were  publishers  of  books,  and  were  designing  for 
publication  a  work  to  be  entitled  '*  The  Juvenile  Library^*' 
among  others  in  and  had  applied  to  the  plaintiff  to  write  for  them  a  certain 
<*  The  Juvenile  volume  on  costume,  to  form  part  of  the  said  work,  which 
fore'hctaldc^  the  plaintiff  had  agreed  to  do ;  and  thereupon,  m  consi- 

pleted  his  arti- 
cle, and  before 

any  portion  of  it  was  puolisbed,  the  work  in  which  it  was  to  appear  was  discontinued: — Held,  that 
the  publishers  were  not  entitled  to  claim  the  completion  of  the  article,  that  it  might  be  published 
in  a  separate  form  for  general  readers,  but  were  bound  to  pay  the  author  a  reasonable  sum  for  the 
part  which  he  had  prepared : — Held  also,  that  such  reasonabl  csum  was  recoverable  on  a  quantum 
wteruii  in  a  common  count  for  work  and  labour. 
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deration  of  the  premisesy  &c.|  tbe  defendants  undertook 
to  pay  tbe  plaintiff  the  sum  of  100/.  for  the  said  volume,       plahcbb 
whenever,  after  the  writing  of  the  same  by  him,  and  the  «• 

delivery  thereof  to  them,  they  should  be  thereunto  re- 
quested. It  then  averred,  that  the  plaintiff  commenced 
writing  the  volume,  and  wrote  a  great  part  of  it,  and  was 
ready  and  willing  to  complete  it,  and  deliver  it  to  the  de- 
fendants; yet,  they  not  regarding  their  promise,  but  in- 
tending to  injure  and  defraud  him,  did  not  nor  would  per- 
mit him  to  complete  it,  but,  on  the  contrary,  wholly  db- 
charged  him  from  completing  it,  and  refused  to  pay  him 
either  the  100/.,  or  to  make  him  any  compensation  or  re- 
muneration whatsoever  for  the  part  which  he  had  written, 
or  for  his  loss  of  time,  trouble,  and  expenses,  &c. 

The  second  count  stated,  that  the  defendants  were  in- 
debted to  the  plaintiff  in  100/.  for  work  and  labour,  care, 
and  diligence,  in  and  about  the  composing  and  writing  a 
certain  work  for  them,  and  in  and  about  the  making  of 
certain  drawings;  and  also  for  journies  and  attendances  re- 
lating to  the  business.  The  third  count  was  similar,  ex- 
cept that  it  was  on  a  quantum  meruit.  Plea — ^The  gene- 
ral issue. 

From  the  evidence  of  Mr.  Jerdan,  the  editor  of  the 
Literary  Gazette,  it  appeared,  that  about  September,  18S0, 
the  plaintiff,  who  was  the  author  of  several  dramatic  en- 
tertainments, was  engaged  by  him,  with  the  knowledge  of 
the  defendants,  Messrs.  Colbum  &  Bentley,  who  were  the 
publishers  of  a  work  called  '*  The  Juvenile  Library,"  to 
write  for  that  work  an  article  to  illustrate  the  history  of 
armour  and  costume  from  the  earliest  times,  for  which  he 
was  to  be  paid  100  guineas.  It  appeared,  that  the  plaintiff 
went  into  the  country  to  Dr.  Meyrick's,  a  great  proprietor 
of  ancient  armour,  where  he  made  various  drawings ;  and 
also,  that  he  had  prepared  a  considerable  portion  of  manu- 
script, when,  after  three  volumes  had  been  published,  the 
Juvenile  Library  was  discontinued.    The  plaintiff  claimed 
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«  Hvtm  of  50  gftflMas  for  the  pkri  ^hk^h  he  hh^  prtpAtei, 
tad  the  trouble  he  had  taken  ite  the  buiitiew. 

SpAnkie,  SetjC,  f6r  the  defendmts,  cotrfeti^d,  that 
Ih^  eflgag^meiiti  as  set  ont  in  th^  declahrstti^n  atA  als^ 
hi  i^ohit  of  fiBtct,  #a8  an  engagement  to  pay  for  the  articlef 
whefi  comptete;  and  this  the  defendants  al#itys  hftd  been 
and  still  were  willitrg  to  do. 

Hd  called  a  witn^^s^  who  proved,  that  hi  the  ttionth 
of  NoTemb^r  a  conversation  took  place  bett^eeft  the 
plaintiff  and  the  defendant  Bentley,  in  which  the  lat-^ 
t^r  told  the  former,  that  if  he  would  finish  his  work  he 
should  have  his  money,  as  they  were  perfectly  willing  to 
pnbfish  it;  thdt  the  plaintiff  said  it  was  bettef  for  a 
separate  publication  than  for  the  Jutenlle  Library,  as  in 
(retting  it  for  children  he  had  been  very  much  hamper- 
ed, and  there  was  great  difficulty  in  adapting  it  for  ju- 
venile comprehension. 

Wilde,  Serjt.,  in  reply.— The  defence  set  np  id  no  an-^ 
swer  to  this  action.  It  is  one  thing  to  write  an  article  for 
an  Encyclopsedia  or  a  Juvenile  Library,  and  another  thing 
to  write  a  separate  work  on  the  subject ;  different  styles 
of  wrhing  af e  required  for  children  and  grown  persons. 
That  which  ^as  written  with  ingenuity,  adapted  to  young 
ttinds,  would  ttiake  a  man  ridiculous,  if  published  for 
grown  up  pefBOtis ;  such,  in  this  ciise,  was  not  the  con- 
tract made,  tod  the  defendants  have  no  right  to  call  on 
the  plaintiff  to  publish  on  such  terms.  An  anthor,  also, 
has  an  interest  beyond  the  mere  payment  fof  a  particular 
teticle*  The  kind  of  work  is  to  be  taken  into  consider-^ 
ation,  with  reference  to  his  reputation,  and  the  effect  it 
wiK  have  oti  hia  future  performances. 

Dodd,  for  the  defendant,  called  his  Lordship's  atten- 
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tion  to  the  faet|  that  the  second  count  did  not  state  that 
the  article  was  to  be  published  in  the  Juvenile  Library,       ptAvc^v 
but  was  only  a  proEQise  to  pay  100  guineas  for  the  article,  *' 

which,  it  appeared  from  the  evidence,  the  defendants  had 
oflTered  to  do. 

Wildfef  Serjt. — The  contract  was  to  publish  in  the  Ju- 
venile Library,  and  that  is  sufficientt 

TiNDA^f  C.  J»-^I  do  not  think  it  turns  upon  the  second 
5:ount,  but  upon  the  quantum  meruit  iu  thQ  third  count. 

His  Lordship  afterwards  (in  summing  up)  said-^The 
plaintiff  does  not  seek  to  recover  the  whole  sum  contract- 
ed for,  but  oxAy  a  fair  remuneration  for  that  part  of  the 
article  whiph  he  had  prep^ed,  and  which  was  rendered 
useless  by  the  discontinuance  of  the  work  in  which  it  was 
to  appear.  The  object  of  the  defendants  evidently  was,  to 
have  a  publication  adapted  to  persons  in  the  younger 
classes  of  society^  The  question  you  have  to  consider  is, 
what  degree  of  credit  you  give  to  the  defence ;  which,  it 
appears  to  me,  must  amount  to  this,  or  it  amounts  to  no- 
thing— That,  after  the  contract  was  broken,  an  entirely 

new  arraogemant  wa9  »ade^  tp  furpjUh  t^e  iw#^  f^r 

publication  in  a  separate  form.  It  seems,  that  in  the 
month  of  November  the  plaintiff  thought  that  the  sub- 
ject was  one  better  suited  for  separate  publication;  but 
undoubtedly,  up  to  that  tine,  he  had  been  preparing  it . 
for  ^veni^e  readers ;  and  the  form  wd  si^e  of  the  ppa- 
pofied  new  work  were  not  Mtbd  QU  thftt  o^ioasioKi,  It 
Plight  b?,  that  th^  plaintiff  C9psj4ered  the  ^b^^Pt  mattff 

w^B  bett^  Adapted  for  a  separate  publicatipp,  without  ad^' 
mitting  tbi^t  ^^  MS^  and  drawipgs  already  prep^ifi^ 
were  suited  to  such  a  publication.  It  will  be  for  you  to 
say,  whether  you  think  that  this  was  a  separate  bargain, 
in  whidi  the  plaintiff  gave  up  the  old  contract  altogether; 
for  if  you  do,  then  you  must  find  your  verdict  for  the  de- 
fendants.   The  question  is,  was  the  first  agreement  en^^ 
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1831.         tirely  abandoned  with  the  consent  of  the  plaintiff,  and  an 
Planchb      entire  new  agreement  made  between  the  parties? — for 
»•  only  in  such  case  can  the  verdict  be  for  the  defendants. 

COLBURW.  '' 

Verdict  for  the  pldntiff— Damages  50/. 

SpankiCf  Serjt.,  submitted  that  the  verdict  could  not  be 
taken  on  the  quantum  meruit ,  and  that  the  special  count 
did  not  accord  with  the  evidence. 

TiNDALy  C.  J.»  thought  that  the  plaintiff  might  recover 
on  the  quanitim  meruit;  but  said,  that  he  would  take  a 
note  of  the  objection. 

Wilde,  Serjt.,  and  KeUy,  for  the  pUintiff. 

Spaniie,  Serjt.,  and  DoM,  for  the  defendants. 
lAtXonaeih^LUkgoe,  aad  Sharon  ^  TJ] 


A  motion  was  made,  but  the  Court  refused  a  rule. 


Adjourned  Sittings  at  Westminster  c^er  Trinity 

Term,  1831. 

June  nth.  GlENESTER  V.  HuNTER. 

A  member  of  a  ASSUMPSIT  for  goods  sold  and  delivered.  The  plain- 
manu^nl  ^  ^*®  *  butcher,  and  the  defendant  one  of  the  committee 
taking  an  active  of  managers  of  the  Royal  Western  Hospital,    The  claim 

part  in  the  con-  »  .f  x 

cems  of  a  diar-  was  for  meat  furnished  for  the  use  of  the  hospital  from  the 
ito^^nS^     ^^  ^^  ^^y  ^  Octobd^,  1829.    The  institution  had  at  first 

by  voluntary 
oontributioni,  Im 
liable  for  goods 

fumiflhed  by  a  tradesman  ibr  the  use  of  the  institution,  although  it  appear  that  such  tradesman  did 
not  furnish  them  on  any  contract  with  the  committee,  but,  having  at  first  furnished  goods  on  the 
credit  of  an  individual,  who,  previously  to  the  (brmation  of  a  committee,  had  the  sole  managementt 
continued  to  send  them  in  afterwards  on  orders  given,  as  before,  by  the  servants  of  the  institution, 
without  any  inquiry  as  to  who  was  liable  to  pay  him. 


V. 

Hunter- 
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been  under  the  management  of  a  person  named  Sleigh,  on 
whose  credit  the  plaintiff  had  for  some  time  furnished  goods,     glenebter 
before  any  committee  of  the  governors  was  formed;  and  it 
appeared  that  the  goods  in  question  were  ordered  by  the 
servants  of  the  hospital^  in  the  same  manner  as  they  had 
previously  been.    The  defendant  became  a  member  of  the 
committee  in  March,  1829.    The  committee  was  in  the 
habit  of  meeting  about  once  a-month.     At  a  meeting  on 
the  6th  of  April,  1829^  the  defendant  acted  as  chairman^ 
and  it  appeared  from  the  minutes  (which  were  always  sign- 
ed by  the  chairman),  that  Mr.  Sleigh  called  the  attention 
of  the  committee  to  the  advantage  of  purchasing  provi- 
sions by  wholesale,  in  which  the  committee  concurred. 
Subscriptions  to  the  institution  were  paid  in  to  the  account 
of  the  committee  with  a  banker.    The  committee  examin- 
ed other  tradesmen's  bills,  and  ordered  them  to  be  pudt 
sometimes  in  full,  sometimes  in  part  only;  and  also  engag- 
ed and  discharged  servants.     On  one  occasion,  when  drugs 
were  wanted,  it  was  regularly  moved  and  seconded  that 
they  should  be  bought;   and,  on  another  occasion,  the 
form  of  a  letter  was  agreed  to,  which  was  to  be  sent  to  the 
ground  landlord  of  the  premises,  stating  that  if  he  would 
co-operate  with  the  committee  in  procuring  funds,  they 
would  take  a  lease  on  certain  terms.    The  defendant  at- 
tended at  various  meetings  of  the  committee,  during  the 
period  in  which  the  plaintiff's  demand  accrued,  and  took 
an  active  part  in  the  business.     Mr.  Sleigh  was  also  a 
member  of  the  committee,  and  originated  most  of  the  pro- 
positions which  were  adopted  by  the  committee.     The 
plautiff 's  bill  was  headed ''  Mr.  Sleigh's  Hospital."   Three 
receipts  had  been  given  for  sums  paid  on  account^  one  was 
**  Received  of  Mr.  Sleigh;"  another  "  Received  of  Mr. 
Sleigh  &  Company,  the  Ck>mmittee  of  ^e  Royal  Western 
Hospital,"  the  words  "  Mr.  Sleigh  &  Company "  being 
struck  through  with  a  pen;  and  the  third  was  '' Received 
of  the  Grovemors  of  the  Royal  Western  Hospital." 
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Wikle,  S^ijti  for  the  plaintiff^  coDtendadi  thi^t  although 
h^  WA3  only  a  9uhscriber  to  a  public  charity i  an4  had  no 
pe^gpnal  interest  ip  th^  subject  matter^  yet«  as  a  cominit- 
t^  mw,  he  bad  the  means  of  lunitbg  the  eng^gep^nt^  of 
th^  institution,  and  also  pf  b^ing  acqn^ted  with  thi9  fx^ 
tent  q{  its  resources.  Wh^n  a  tribesman  sees  respectable 
gf  ptlemeii  managing  it  concerp  of  this  kind»  may  be  not 
IW^sonahly  ej^pect  to  be  paid  by  them.  Tb^  ca^es  of  Cul- 
Um  V.  Xbe  Duke  pf  Queen$berry  (a),  wd  Hor$ley  v. 
J^U  {p\  ^tablifb  tb§  principle  for  which  I  cmt«^. 


gpankie^  Scrjtfi  fcr  tb<9  defendant,— In  p^wnt  of  bw, 
wh^n  a  man  s^^jks  tp  chf  rg^  one  of  a  piupbcr  of  persons 
b^vipg  pp  ipt^rest  ip  the  matter*  b#  nnist  fihew  tha(  i\\im 
peryops  made  the  cpotracf  with  bimi  or  th»t  b?  Aimifb^ 
tb«  good^  pp  their  cr^it,  CnHen  v,  TbQ  Duke  oiQueen^r 
berry i  and  fforsley  y.  ffeU»  differ  from  tb^  present  canei 
|pr>  IP  bptb»  the  partita  9u«d  had  piadc  the  agreemcpt  with 
tij^  parties  auing;  apd|  m  ^\m  lattar  cAse^  mpcb  stress  is 
laid  vpop  the  improbability  pf  a  trademap  makipg  a  con- 
tract pp  thp  cedit  of  tpUsi  which  it  was  in  the  ppwpr  of 

Che  defepdant  tp  raise  pr  not  at  pleasure.  B^t,  m  the  pr^ 
aePt  caw,  there  W  pp  power  tP  raise  mppey. 

W^ffcteik  Serjt,  ip  reply.-^Tbougbp  upder  Hartley  v. 
fififf  apd  the  other  ca»es,  I  admit  that  perapps  may  sp  limit 


0)  1  ffrowa's  Ghspcery  Cases, 
p.  101.  Th^  marjB^al  note  of  this 
case  is,  "  Committee  of  a  volun- 
tary sodety  entering  into  agree- 
laeali  wi^  Uadanaasy  for  iha 
whole,  ^uffclent  fo  mtHkd  ihexp 
parties  to  a  bill,  ^d  not  necessary 
to  include  all  the  subscribers." 

{b)  lb.  p.  101,  n.  •.  This  was 
a  Wi  61^  hy  ths  undertaker  of  a 
nayigation  st  Tblr^k  ia  York^lajre, 


figainsl  the  coipmissio^ers  (named 
in  the  act  of  Parliament  for  carry- 
ing it  on),  who  had  signed  the 
severd  orders.  The  priacipal 
quastieii  was,  whether  the  ^^b^t 
ants  were  lisble  }n  their  prirala 
c^>acities,  or  the  plaintiff  had 
given  credit  to  the  fund;  and  It 
vras  held  that  they  were  personal- 
ly lia|[)le. 
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their  responsibility  as  to  prevent  their  being  made  personal- 
ly liable  to  a  tradesman;  yet,  I  contend  also,  under  those 
cases,  that  when  there  is  a  conunittee  receiving  fundsi  pay- 
ing money,  meetmg  at  stated  periods,  engaging  and  dis- 
charging servants,  &c.,  it  must  be  taken  that  they  are 
liable,  unless  they  have  distinctly  intimated  to  the  trades- 
man that  they  do  not  intend  to  be  personally  answerable. 

TiNDAL,  C.  J.  (in  summing  up)  said — This  is  an  action 
for  goods  sold  and  delivered;  and  the  question  for  you  is, 
with  whom  was  the  contract  for  the  sale  and  delivery  of 
those  goods  made.     But,  when  I  say  this,  I  do  not  mean 
the  very  individual  who  received  the  meat  or  gave  the  or^ 
der^  because,  in  all  probability,  it  would  be  a  menial;  but 
you  are  to  look  and  see  who  were  the  masters  of  those 
I>ersons.     It  is  not  necessary  that  a  tradesman  should 
know,  at  the  time  of  furnishing  the  goods,  who  the  person 
was  for  whom  they  were  obtained ;  but,  if  they  are  obtain- 
ed by  an  agent,  and  it  is  afterwards  found  out  that  he  had 
a  principal,  the  tradesman  may  sue  the  principal.    The 
question,  therefore,  will  be  in  this  case,  whether  the  meat  was 
supplied  on  a  contract  made,  personally  and  individually, 
with  Mr.  Sleigh,  or  on  the  credit  of  the  persons  who  man- 
aged this  institution ;  for,  if  there  are  persons  who  man- 
age institutions  of  this  description,  they  make  themselves 
liable  for  the  orders  given  by  their  servants.     The  ques- 
tion therefore  is,  whether  the  committee  did  so  conduct 
and  hold  themselves  out  as  the  managers  and  employers 
of  the  persons  who  gave  the  orders,  as  that  any  trades- 
man, at  the  time  knowing  this,  might  reasonably  conclude 
that  he  was  supplying  his  goods  on  their  credit.    It  ap- 
pears, that  the  defendant  became  a  committee-man  in 
March,  1829,  and  that  the  debt  was  incurred  during  the 
time  that  he  continued  so.    The  plaintiff  rests  his  claim 
to  a  verdict  on  the  acts  of  these  persons,  claiming,  as 
committee-men,  to  control  the  proceedings.    It  appears 
that,  on  one  occasion,  Mr.  Sleigh  called  their  attention  to 
VOL.  V.  p 
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the  advantage  of  purchasing  proTisioaa  by  wfaolesale,  ia 
Glrhembe     ^^^  ^®  committee  concurred — :Why  should  they  be  in- 
•-  terested  in  this  matter^  unless  the  funds,  over  which  they 

had  the  control^  were  liable  to  the  payments?  The  na- 
ture of  the  letter  to  the  ground  landlord  seems  to  shew 
that  the  committee  considered  themselves  as  the  per- 
sons who  were  to  acquire  the  funds  by  which  the  concern 
was  to  be  carried  on.  The  examination  of  billsi  and  the 
signing  of  checks  for  payment,  shew  that  the  committee 
were  not  acting  as  if  the  concern  was  under  the  control 
of  Mr.  Sleigh  only.  In  the  case  of  drugs,  it  appears  that 
a  motion  was  made  and  seconded,  that  they  be  bought; 
and  if  the  person  who  fiimished  them  brought  an  action, 
there  is  no  doubt  that  the  committee  who  ordered  must 
pay.  The  question  is,  whether  you  see  any  diflferoiee 
between  articles  ordered  for  the  first  time  by  the  com- 
mittee, and  those  things,  which,  being  necessary  for  the 
ordinary  support  of  the  charity,  had  been  at  first  furnish- 
ed on  the  credit  of  Mr.  Sleigh  alone,  and  continued  to  be 
supplied  without  any  alteration  in  the  mode  of  ordering. 
If  persons  hold  themselves  out,  they  make  themselves  vir- 
tually liable,  as  much  as  if  they  actually  made  the  con- 
tract; and  the  question  is,  whether  these  gentlemen,  the 
defendant  and  others,  did  so  act,  as  that  they  might  be 
ccmsidered  as  the  masters  and  employers  of  the  servaats 
by  whom  the  goods  were  obtained.  On  the  part  of  the 
defendant  it  was  shewn,  that,  on  some  occasions,  goods 
were  paid  for  by  Mr.  Sleigh,  which  had  been  fiimished 
by  this  very  plaintiff*;  and  the  defendant  says,  that  the 
plaintiff*  had  no  right,  having  begun  on  Sleigh's  credit,  to 
change:  and  undoubtedly  he  had  not,  if  matters  remained 
as  they  were.  But,  if  Sleigh  had  left  and  parted  with  the 
concern,  the  plaintiff",  if  he  went  on  supplying,  might  sue 
the  new  person,  though  at  the  time  he  did  not  know  of  the 
change.  His  Lordship,  after  fiirther  commenting  upon 
the  evidence,  left  the  case  to  the  Jury,  who  found  a 

Verdict  for  the  phintiff. 
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mide,  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 
Spankie,  Serjt,  and  J.  H.  Lloyd,  for  the  defendant  Glbhmtbr 

r*  rt.  ,   «       ,        ,  HUWTBE. 

[Attomies — Shuter,  and  BeecAey] 
Vide  the  case  of  Pink  v.  Scydatnore,  poit,  p.  71* 


Doe  on  the  Demise  of  Finlayson  v.  Batley.  June  17th. 

JiiJECTMENT,  to  recover  possession  of  a  house  in  in^ectment 
Park  Road,  Regent's  Park.  tSiSj 'a/^^ 

A  witness  proved,  that  he  understood  from  the  defend-  ?*  ^^^^t^^ 

*  '  to  quit  on  Wed- 

ant,  that  he  took  the  house  of  Mr,  Finlayson,  at  three  netday,  the  4th 

.  .  .  of  August.  The 

guineas  per  week.  A  notice  was  left  with  the  maid-ser-  witneaa  who 
vant,  at  the  house,  on  the  28th  of  July,  1830,  requiring  ^^^  ^ 
the  defendant  to  quit  possession  on  Wednesday  the  4th  Wedne^y  wo 

of  August.  of  the  current 

week  of  the  te- 
nancy, laidy 

RuiseU,  Serjt,  for  the  defendant,  objected  that  the  '^^^^^^^ 
notice  was  not  sufficient,  as  it  did  not  appear  that  Wed-  ant  camefai 
nesday  was  the  expiration  of  the  current  week  of  the  te-  day  or  a  Wed- 

^••.^^  neiday,  but  had 

»™^'  no  rewUection 


To  remove  this  objection  a  witness  was  called,  who 
said  that  he  negotiated  the  letting  of  the  house,  with  a 
person  named  Bradfield,  who  had  often  acted  as  agent 
for  the  defendant ;  and  that  he  gave  Bradfield  possession 
about  nine  o'clock,  and  the  defendant  came  about  ten. 
It  was  then  proposed  to  read  a  letter  written  by  Brad- 
field. 

Russell,  Serjt.,  asked  his  Lordship,  whether  he  thought 
the  evidence  of  agency  was  sufficient? 

F  2 


which:"— H«^ 
iniufBdent. 
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TiKDALi  C.  J. — I  think  it  is,  the  time  is  so  near.  Brad- 
field  taking  possession  at  nine,  and  the  defendant  coming 
at  ten,  there  was  no  tune  for  any  intermediate  letting. 

The  witness  then  said,  that  the  house  of  which  he  spoke 
was  not  the  house  in  question,  but  another,  a  few  doors  off, 
which  the  defendant  occupied  for  eight  months,  and  then 
removed  to  the  house  in  question ;  he  guessed  that  it  was 
about  a  Tuesday  or  a  Wednesday  that  he  removed,  but  he 
had  no  recollection  which.  It  appeared  that  Bradfield's 
letter  related  to  the  first  house  only. 

Russelif  Serjt. — This  evidence  does  not  supply  the  de- 
ficiency. According  to  the  man's  statement  it  is  a  guess 
whether  it  was  Tuesday  or  Wednesday. 

TiNDAL,  C.  J. — It  seems  to  me  that  there  is  nothing  to 
leave  to  the  Jury;  but  I  will  take  any  evidence  which  the 
plaintiff  has  to  offer. 

WUde,  Serjt.,  for  the  plaintiff,  said  that  he  did  not  think 
that  the  evidence  could  be  carried  any  farther. 

TiMDAL,  C.  J.— Then  the  plaintiff  must  be  called. 

Nonsuit. 
Wilde,  Serjt.,  and  Kelly,  for  the  plaintiff. 
Russell,  Serjt,  for  the  defendant. 

[Attomies— fVe/dler,  and  Ck)eJ] 

Seethecaseof  Doe  dem.  Campbell  v.  Scott,  4  Moore  &  Payae,  20. 
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Thwaites  v.  Sainsbury. 

jg  June  18M. 

Assumpsit  for  goods  sold  and  deUvered.  Fraetke.^The 

By  a  rule  of  Court,  obtained  by  consent,  it  was  ordered  pi«intirs  coun- 

that  the  defendant  should  admit  the  plaintiff's  case.  begin  and  ttate 

the  facts,  al- 
though by  a 

Manning  having  opened  the  pleadings —  ™J«  of  Court 

under  obligation 

Spankie,  Seijt.,  for  the  defendant,  claimed  the  right  to  piaintiTi 
begin. 

BompaSf  Seijt.,  for  the  plaintiff,  resisted  it. 

TiNDALi  C.  J. — I  am  of  opinion  that  the  plaintiff's  coun- 
sel has  a  right  to  begin  and  state  the  case.  It  is  not  like 
the  case  of  an  issue,  proof  of  the  aflSrmative  of  which  lies  on 
the  defendant. 

Bompas,  Serjt.,  and  Mannings  for  the  plaintiff. 

Spankie  and  Andrews^  Serjts.,  for  the  defendant. 
[Attornies — Behh  and  G.,  and  Hartley.'] 

As  to  the  right  to  begin,  seethe  er.  Vol.  4,  p.   196;    WiUiamiy. 

cases  of  Rex  v.  Yeaia,  Vol.  1  of  Thomaiy  lb.  234 ;  and  TurberviUe 

these  Reports,  p.  323;  Cooper  y.  y.  Patrick,  lb.  557;  and  the  cases 

Wailey,  Vol.  3,  p.  474 ;  Cotton  y.  respectiyely  there  referred  to. 
jMiet,  lb.  p.  505;  Curtis  y.  Wheels 


Davies  and  Others  v.  Halton.  j^^  2l«/. 

Assumpsit  for  goods  sold  and  delivered.     Pleas—  Semhie,  that 
non  assumpM,  tender,  and  set  off.  custom  in  the 

doth  trade,  by 
which  a  tailor, 
who  receives 
doth  from  a  dothier  which  he  does  not  approve,  is  bound  to  pay  for  it,  if,  when  sent  bacit,  it  does 
not  reach  tht  wUer,  unlets  ht  shews  that  he  has  delivered  it  to  the  seller's  order  im  wrMng. 


Halton. 
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The  plaintiffs  were  clothiers  in  Gloucestershire,  and  the 
DATiEs       defendant  a  tailor  in  London. 
••  There  was  a  dispute  between  the  defendant  and  the  Lon- 

don agents  of  the  plaintiffs  as  to  two  ends  of  cloth,  which 
the  defendant  had  delivered  without  any  written  order  to 
a  person,  who,  it  was  alleged,  was  in  the  employ  of  those 
agents,  and  who  had  pawned  the  cloth  instead  of  carrying 
it  to  them.  There  was  contradictory  evidence  as  to  the 
employment;  but  it  was  insisted  on  the  part  of  the  plain- 
tiffs, that  there  was  a  custom  in  the  trade  never  to  return 
goods  without  a  written  order  from  the  party  who  had 
sent  them  in.  To  prove  this  three  witnesses  were  called; 
two  of  them  said,  that  it  was  always  the  custom  for  a  writ- 
ten order  to  be  given;  and  the  third  stated,  that  it  was 
the  practice  of  the  plaintiffs'  agents,  and  of  another  house 
in  the  trade,  but  he  did  not  know  whether  it  was  of  any 
more. 

Storks,  Seijt.,  for  the  defendant — ^The  custom  is  not 
proved.  If  it  was  the  practice  of  the  agent's  house,  there 
is  no  evidence  that  it  was  communicated  to  the  defendant 
It  is  the  tradesman's  duty,  if  there  be  a  particular  prac- 
tice, to  communicate  it.  There  does  not  appear  to  have 
been  any  previous  dealing  between  the  parties  from 
which  it  might  be  known.  Then,  if  the  practice  is  relied 
on  as  amounting  to  a  general  custom  of  the  trade,  it  is 
absurd.  Is  it  to  be  argued  that  goods  are  never  to  be  re* 
turned  without  a  written  order?  Trade  cannot  be  carried 
on  if  such  is  to  be  the  rule. 

On  the  part  of  the  defendant  much  evidence  was  given 
as  to  the  agency  of  the  person  to  whom  the  two  ends  of 
cloth  were  delivered;  and  a  witness  in  the  trade  proved 
that,  in  cases  where  he  knew  the  porter,  he  had  delivered 
back  goods  without  any  written  order. 

The  question  in  the  cause  was  at  last  narrowed  to  the 
point  as  to  the  two  ends — and 
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TiNDAL^  C.  J.,  left  it  to  the  Jury  to  say,  first,  when 
they  were  delivered  back;  and  secondly,  whether  they 
were  delivered  to  a  duly  authorized  agent. 

The  Jury  found  for  the  defendant,  thereby 
establishing  the  agency,  and  of  course 
negativing  the  existence  of  the  custom  re« 
lied  upon  by  the  plaintiffi. 

Wilde,  Serjt*^  and  Steer,  for  the  plaintiffs. 

Storti,  Seijt.,  and  Thesiger,  for  the  defendant. 
[Attomies — Thombury,  and  Locke,  \ 

See  as  to  customs  of  trade,  &c.,  p.  595 ;  Handaysf^dey.  Wilson,  Vol. 

Woodw.  IFiMNJ^VoLloftbeseRe-  3,  p.  528;  and  Bkaden  v.  Han- 

ports,  p.  59;  Sawell  v.  Corp,  lb.  cock,  VoL  4>  p.  152. 
392 ;  Hogarth  y.  Jackson,  Vol.  2, 


Pink  v.  Scudamore,  Hicks,  and  Sleigh.  June  72nd. 

Assumpsit  for  builder*s  work  done  at  a  projected  if  a  builder  do 
hospitel,  called  "  The  Western  Hospital."  The  defend-  tTdU*  h^^ 
ant  Hicks  pleaded  the  general  issue,  and  the  other  defend-  ^^  *5  order  of 

m       y   '     y  /.     i  the  physician 

ants  suffered  judgment  by  default.  and  surgeon, 

It  appeared  that  Mr.  Sleigh,  one  of  the  defendants,  had  announced  to 
projected  the  hospital  as  a  charitable  institution,  :at  which  ^g*^*'J^**'** 
the  other  defendants  were  to  be  physician  and  surgeon,  being  members 

of  the  provision- 

and  to  deliver  lectures.    To  shew  a  joint  liability  to  the  pre-  ai  committee, 
sent  demand,  workmen  were  called,  who  proved  that  all  ^bound^to 
the  three  defendants  consulted  together,  and  gave  direc-  *J°H'***^'^f*^e 
tions  to  the  workmen  as  to  various  things  for  the  accom-  hospital  for  pay- 
modation  of  the  patients ;  and  that,  by  the  permission  of  j^e^the  persons 
the  provisional  committee,  the  defendant  Hicks  had  drawn  ^e?^,JJi^ 

checks  for  some  medicines  for  the  patients  of  the  hospital,  be  was  distinct- 
ly informed  that 
the  deilbg  was 
to  be  on  the  terms  of  looldng  for  payment  to  the  funds  of  the  hospital  only. 


ScVDAMOSy. 


CASES  AT  NISI  PRIUS, 

and  also  a  check  for  10/.|  the  proceeds  of  whidi  had  been 
p,'^^         paid  to  the  plaintiff.    All  the  defendants  were  members  of 
the  provisional  committee  for  managing  the  intended  hoa* 
pitaL  * 

Spaukie,  Serjt.i  for  the  defendant  Hicks. — ^If  persons  en* 
gage  in  a  commercial  speculation,  it  may  be  inferred  that  the 
parties  who  are  to  participate  in  the  profits  are  to  be  liable 
for  the  expenses;  but,  in  a  work  of  charity,  it  is  clear^  that 
the  parties,  if  medical  men,  devote  their  time,  and  if  not  so 
their  subscriptions  to  the  charity;  but  no  one  is  deceived; 
the  persons  who  deal  with  them  knowing  that  they  look 
for  payment  to  the  sums  subscribed.    The  defendants,  it 
is  true,  gave  directions  as  to  the  accommodation  of  the  pa^ 
tients ;  that  was  mere  advice,  but  no  order.    Thb  is  not 
like  the  case  of  a  person  giving  directions  about  the  house 
he  is  himself  to  inhabit.    If  a  seaman  came  on  board  a  ship, 
and,  seeing  any  thing  that  he  did  not  approve  of,  were  to 
say,  pulldown  that  bulk  head,  would  that  make  him  liable 
to  the  ship  builder?   In  the  building  of  this  Court  my 
learned  brother  and  myself  suggested  many  alterations, 
but  no  one  ever  thought  of  making  us  liable  to  pay  for  it. 
Could  it  be  supposed  that  the  plaintiff  worked  at  the  hos- 
pital on  the  credit  of  the  physician  and  the  surgeon.     It  is 
known  that  the  committee  of  a  charitable  institution  are 
constituted  to  take  care  of  the  funds  subscribed,  and  not 
to  be  liable  to  the  tradesmen.      Committees  of  trading 
companies  act  for  gain,  but  the  committees  of  charitable 
institutions  do  not.    That,  therefore,  excludes  the  infer- 
ence that  things  are  done  on  their  credit:  the  inference 
that  arises  where  the  parties  act  for  gain  being  excluded. 

TiNOAL,  C.  J.,  (in  sumnung  up) — The  question  here  is, 
whether  there  was  any  contract  by  all  these  three  defend- 
ants. Where  no  one  is  present  at  the  making  of  any  con- 
tract, and  there  is  no  correspondence,  a  Jury  must  look  at 
the  facts,  to  see  who  the  contractors  are;  and  they  must 
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look  at  the  acts  of  the  parties  while  the  work  is  going  on. 
The  plaintiff  relies  on  the  fact  of  the  defendants  giving  or- 
ders; and  he  also  says,  that  if  there  was  any  profit,  the  de- 
fendants were  jdintly  to  derive  it,  as  they  were  to  give  lec- 
tures ;  and  it  is  shewn  that  Mr.  Hicks  made  a  payment  for 
part  of  the  plaintiff's  claim.  On  the  part  of  Mr.  Hicks  it  is 
contended,  that  the  design  originated  with  Mr.  Sleigh ;  and 
that  all  that  Mr.  Hicks  did  was  as  a  surgeon,  to  carry  on  the 
objects  of  the  hospital.  The  defendants,  no  doubt,  thought 
the  funds  of  the  hospital  would  be  sufficient  to  exonerate 
them,  but  still  the  tradesmen  are  not  bound  by  that,  unless 
they  were  distinctly  told  that  they  were  to  deal  on  the  terms 
of  looking  to  the  funds  of  the  hospital  only. 

Verdict  for  the  plaintiff. 

Wilde  and  Jones,  Serjts.,  and  R.  V.  Richards,  for  the 
pimntiff. 

Spankie  and  Storks,  Serjts.,  and  Godson,  for  the  de- 
fendant Hicks. 

[Attornles— SAt(/€r,  and  Hitf.] 

See  the  case  of  GUnetter  ?.  Hunter,  ante,  p.  62. 
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1831. 


Collier,  M.  D.,  v.  Simpson.  June  2Zrd. 

^LANDER.    The  declaration  stated,  that  the  plaintiff  sumtUr^^TiM 

was  a  physician,  and  that  the  defendant  spoke  certain  words,  ^'t^jMSung 

imputing  that  the  plaintiff  had  prescribed  improper  medi-  pf  m«didncs 

cines  for  a  child.    Pleas — General  issue,  and  several  pleas  doses,  and  the 

of  jusitfication,  stating  that  the  plaintiff  prescribed  corrosive  tied:— Held, 

sublimate  in  too  large  doses.     Replication — de  injurid.  ^kT  wUch 

It  appeared  that  the  complaint  under  which  the  child  "^"^^  *t*^  ^y 

*^*^  .  the  medical  wit- 

laboured  was  water  on  the  brain.  nenes  to  be 

workB  of  medi- 
cal aothorityy 
eould  not  be  put  In,  to  diew  that  such  doses  were  sanctioned;  but,  that  the  medical  witnesses  might 
be  asked  tluw  judgment,  and  the  grounds  of  it,  which  might  in  some  degree  be  (bunded  on  these 
books  as  a  part  of  &ehr  geneial  knowledge. 


CASES  A^T  NISI  PRIUS, 

fVilde,  Seijt,  proposed  to  shew  that  the  prescriptions 
Collier       were  proper,  and  the  doses  not  too  large;  and  wished  to 
v.  put  in  medical  books  of  authority,  to  shew  what  was  the 

received  opimon  in  the  medical  profession.* 

TiNDAL,  C.  J.— I  think  I  cannot  receive  medical 
books. 

Wighiman. — ^When  foreign  laws  are  to  be  proved,  it 
frequently  happens  that  a  witness  produces  a  foreign  law 
book,  and  states  it  to  be  a  book  of  authority. 

TiNDAL,  C.  J. — Physic  depends  more  on  practice  dian 
law.  I  think  you  may  ask  a  witness,  whether,  in  the 
course  of  his  reading,  he  has  found  this  laid  down. 

Sir  H.  Halford,  the  President  of  the  College  of  Phy- 
sicians, was  called.  He  stated  that  he  considered  the 
medicine  proper,  and  that  it  was  sanctioned  by  books  of 
authority.  He  stated  that  the  writings  of  Dr.  Merriman 
and  Sir  Astley  Cooper  were  considered  of  authority  in 
the  medical  profession.  •> 

Bompasj  Seijt. — I  submit  that  medical  books  cannot 
be  cited — ^more  especially  those  of  living  authors.  Sir 
Astley  Cooper  and  Dr.  Merriman  might  be  called. 

IViUe,  Serjt. — I  wbh  to  shew  that  these  books  are 
acted  upon  by  persons  in  the  medical  profession. 

TiNDAL,  C.  J. — I  do  not  think  that  the  books  themselves 
can  be  read ;  but  I  do  not  see  any  objection  to  your  asking 
Sir  Henry  Halford  his  judgment,  and  the  grounds  of  it, 
which  may  be,  in  some  degree,  founded  on  books,  as  a 
part  of  his  general  knowledge. 

Verdict  for  the  plaintiff— Damages,  40t« 
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fFilde,  Serjt,  and  fFightman,  for  the  plaintiff. 

Bompas,  Serjt.^  and  Kelly,  for  the  defendant. 
[AttOmitft— -JUoyAew  4^  Co^  and  LomdaU,'] 


Hbwitt  v.  Pigoott,  Esq*  J'""*  23rrf. 

21.CTION  against  the  Sheriff  of  Somersetshire  for  a  A.  brougfat  an 
false  return  of  nulla  bona  to  a  writ  offi.fa.,  issued  upon  the^sberifffor  • 
a  judgment  obtained  in  Easter  Term,  1828,  against  the  ^^^^^ 
Earl  of  Egmont,  upon  a  bond  debt  for  4000/.  /-/a*  Stsaed 

The  defence  was^  that  in  1824  the  whole  of  the  proper-  goodi  of  b.   b. 
ty  of  the  noble  Earl  was  conveyed  to  trustees  for  the  bene-  ^^^2^*^ 
fit  of  creditors ;  and,  that  although  the  plaintiff  had  not  in  ■«^*^'  ®^. 
fact  executed  the  deed,  his  debt,  upon  which  the  judg-  been  a  decree  or 
ment  was  obtained,  was  inserted  with  the  others  in  the  ghouid  bring ' 
deed;  that  he  was  fully  acquainted  with  this  arrangement  pf^cunwry'iai 
at  the  time^  and  had  requested,  that  payment  might  be  letters  written 
made  out  of  the  trust  funds  of  a  bill  of  exchange  drawn  otber  person  to 
by  him  upon  the  Earl  of  Egmont  for  300/.,  and  had  writ-  S^oriff"* 
ten  various  letters  expressing  his  wish  to  have  debentures  ^,*J*K  ^»  ^^ 

*  *^    ,  this  decree  or 

for  his  debt  like  the  other  creditors,  according  to  the  pro-  order,  brought 

•  •  /»  .li       1      1  in  various  let- 

visions  01  the  deed.  "•  ters:— fleW, 

It  appeared  that  a  bill  of  discpvery  had  been  filed  m  ^^"^^  Ns 
Chancery,  on  the  part  of  the  Earl,  against  the  plaintiff  read  in  evidence 
Hewitt^  and  that  his  answer  contained  a  schedule  of  let-  the  defendant  in 
ters  in  his  possession  from  the  Earl  and  other  persons  re-  ^n^J^uJ*^ 
lating  to  these  transactions.    An  order  or  decree  was  sub-  ^*  p.""*"?  *" 

1  1  .  •         •  the  bill  and  an- 

sequenUy  made  in  the  suit,  requirmg  the  present  plaintiff  twer. 
to  bring  all  the  said  letters,  papers,  &c.,  mentioned  in  his 
answer,  into  the  proper  oflSce  of  the  Courts  to  be  deposit- 
ed there. 

Wilde,  Serjt»  for  the  defendant,  proposed  to  put  in  this 
order,  with  a  view  to  introduce  a  letter  written  to  the  pre- 
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sent  pkintifl^  which  had  been  so  deposited  by  the  plaintiff 
under  it 

CrosSf  Seijt*,  objected,  that,  to  make  any  part  of  the 
proceedings  in  equity  evidence  in  this  cause,  the  bill  and 
answer  must  be  put  in,  upon  which  the  order  in  question 
was  founded;  and  that  it  was  not  competent  to  the  defend- 
ant  to  select  a  particular  dociunent,  which  might  bear  a 
very  different  interpretation  from  its  primd  facie  import, 
when  explained  by  the  other  parts  of  the  proceedings  to 
which  it  related. 

TiNDAL,  C.  J. — The  object  of  putting  in  this  order 
is  merely  to  introduce  a  letter  which  it  is  alleged  the  plain- 
tiff produced  from  his  own  custody,  and  placed  in  the 
Six  Clerks'  Office*  I  think  the  order  is  admissible  of  itself, 
being  an  act  of  the  Court,  not  affecting  the  rights  of  either 
of  the  parties;  but  it  is  another  question  whether  the  letter 
can  be  given  in  evidence. 

The  order  was  then  read. 

A  clerk  from  the  Six  Clerks*  Office  then  produced 
several  bundles  of  letters  and  papers  as  having  been  de- 
posited there  under  the  said  order,  from  among  which  the 
letter  in  question  was  taken. 

Cross,  Serjt,  objected  to  its  being  read,  unless  the. 
bill  and  answer,  of  which  this  letter  was  in  fact  made  a 
part,  either  by  being  set  out  in  the  answer,  or  being  therein 
referred  to  and  described,  were  also  read.  It  might  be 
the  fact,  that  the  present  plaintiff  had,  in  his  answer  in 
Chancery,  given  such  explanations  with  respect  to  the  let- 
ter, as  would  destroy  or  materially  alter  the  effect  for  which 
it  was  attempted  to  give  it  in  evidence  on  the  other  side. 

Wilde,  Segt— The  letter  is  not  written  by  the  present 
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plaintiff,  and,  therefore,  it  cannot  be  made  evidence  against 
him  in  the  ordinary  way,  by  proof  of  the  handwriting. 
But  it  appears,  by  the  order,  that  it  has  been  in  his  pos- 
session for  a  considerable  time,  and  it  may  be  inferred  that 
he  is  not  only  well  acquainted  with  its  contents,  but  has 
acted  upon  it  He  will  have  full  opportunity  of  giving  any 
fair  and  le^timate  explanation  of  its  contents  here,  which 
he  may  have  given  in  his  answer  in  Chancery;  and  the  de- 
fendant ought  not  to  be  required  to  put  in  the  whole  pro- 
ceedings, by  which  he  would  probably  have  to  produce 
as  his  evidence  the  partial  statements  of  the  plaintiff  in 
his  own  favour,  which  have  nothing  to  support  them. 

TiNDAL,  C.  J. — ^The  letter  cannot  contain  any  statement 
made  by  the  present  plaintiff  himself  at  the  time  it  was 
written,  because  it  is  a  letter  written  and  sent  to  him.  It 
is  not  proposed  to  put  in  with  it  any  letter  in  reply,  writ- 
ten by  the  present  plaintiff;  but,  it  may  be  that  his  an- 
swer in  Chancery  contains  such  a  contradiction  or  expla- 
nation of  any  parts  of  the  letter  which  may  seem  to  bear 
against  his  right  to  recover  in  this  action,  as  will  at  once 
wholly  neutralize  its  effect.  I  think,  therefore,  that  the 
letter  is  inadmissible  without  the  bill  and  answer. 


The  letter  was  not  read. 


Verdict  for  the  defendant. 


WUde  and  Jones,  Seijts.,  and  FoUett,  for  the  plamtiff. 

Cross i  Spankie,  and  Andrews,  Serjts.,  and  Steer,  for  the 
defendant 

[Attormes— Fmef  *  A.,  and  R.  HUL] 
See  the  case  of  FmrlU  v.  Deaionj  Vol.  3  of  these  ReporU,  p.  103. 
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Acfjoumed  Sittings  in  London  qfter  Trinity 

Term,  1831. 

BEFORE  LORD  CHIEF  JUSTICE  TIKDAL. 


Jtdy  2nd.  BUDD  9.  FaiRMANER. 

Areodptontfae  XHE  declaration  stated,  that  in  consideration  that  the 
contdned  the  plaintiff  would  deliTcr  to  the  defendant  a  certain  mare^  and 
^^^^^  also  pay  him  lOi  in  exchange  for  a  certain  colt,  the  de- 
name,  and  fum*  fendant  undertook,  and  then  and  there  faithfully  promised 
four  yean  old  that  the  sdd  coU  WM  then  and  there  a/our  years  old  colt. 
Mund  iT^^    It  then  averred  that  the  plaintiff  delivered  the  mare  and 

H'Sr^thaT  eh  P*^^  ^^  ^^*  "  y®*  ^^^  **^^  defendant,  contriving  and 
part  ai  xeUtad  fraudulently  intending  to  injure  the  said  plaintiff,  did  not 
a  rei»a!enbtdoo  perform  or  regard  his  said  promise  and  undertaking,  but 
^SS.*^*   thereby  craftily  and  subtilly  deceived  the  said  plaintiff  in 

this,  (to  wit)  that  the  said  colt,  at  the  time  of  the  mating 
of  the  said  promise  and  undertaking  of  the  said  defendant 
as  aforesaid,  was  not  a  four  years  old  colt,  but  on  the  con- 
trary thereof  was  much  less  than  a  four  years  old  colt,  (to 
wit)  a  three  years  old  colt,  whereby  the  said  colt  became 
and  was  of  no  use  or  value  to  the  said  plaintiff,"  and  where- 
by also  the  said  plaintiff  **  was  put  to  great  charges  and 
expense  in  feeding,  keeping,  and  taking  care  of  it,"  &c. 

The  action  was  brought  to  recover  the  expense  of  keep- 
ing the  colt  mentioned  in  the  declaration  for  a  year,  it  be- 
ing contended,  on  the  part  of  the  plaintiff,  that  the  de- 
fendant warranted  the  colt  to  be,  at  the  time  of  the  bar- 
gain for  it,  a  four  years  old,  whereas,  in  point  of  fact,  it  was 
only  a  three  years  old.  When  the  bargain  was  made,  the 
following  receipt  was  signed  by  the  defendant — 

''  Received,  August  4th,  1830,  of  Mr.  Budd,  ten  pounds 
for  a  grey  four  years  old  colt,  warranted  sound  in  every 
respect.  John  Fairmaner.** 
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From  the  eyidence  of  several  veterinary  surgeons  it  ap- 
peared, that,  on  the  4th  of  August,  18S0,  when  the  colt  was 
sold,  it  was  only  a  three  years  old,  and  could  not  be  strict- 
ly called  a  four  years  old  till  the  Ist  of  May,  1831 ;  but 
they  admitted,  on  cross-examination,  that  by  four  years 
old  was  sometimes  meant  three  off  or  rising  four,  and 
sometimes  four  off  or  rising  five.  They  said  also,  that  till 
it  was  actually  four  years  old,  it  was  not  suitable  for  a  car- 
riage horsei  as  which  it  appeared  the  plaintiff  meant  to 
use  it 

Andretcs,  Seijt.,  for  the  defendant,  contended  that  the 
plaintiff  must  be  nonsuited,  as  there  was  no  evidence  of 
any  warranty  that  the  colt  was  a  four  years  old  colt :  the 
warranty,  according  to  the  terms  of  the  receipt,  being  con- 
fined to  the  soundness ;  and  the  other  part  being  descrip- 
tion only.    He  referred  to  Biehardsan  v.  Braum  (a). 

Wilde,  Serjt,  for  the  plaintiff.— The  case  of  Richard- 
son  v.  Brown  is  distinguishable  from  the  present,  as  thert 
the  warranty  was  separate  from  the  rest  of  the  contract* 
There  are  numerous  cases  which  shew  that  where  a  man 
sells  an  article  of  a  given  description,  he  warrants  it  to  be 
of  that  description  {b). 

TiNDAL,  C.  J.*^I  am  of  opinion  that  the  first  part  of 
the  receipt  contains  a  representation,  and  the  latter  part  a 
warranty.  In  the  case  of  a  representation,  to  render  liable 
the  party  making  it,  the  facts  stated  must  be  untrue  to  his 
knowledge ;  but  in  the  case  of  a  warranty,  he  is  liable  whe- 
ther they  are  within  his  knowledge  or  not  (c).    The  pkin- 


(a)  1  BiDg.  344;   and  8  J.  B.  was  held  that  the  warraDty  vm 

Moore,  338.    The  words  relied  only  of  soundness, 

upon  in  that  case  were,  "To  be  (b)  Vide  the  cases  referred  to 

sold,  a  black  gelding  five  years  in  the  argument  in  banc, 

oldt  has  been  constantly  driven  in  (c)  Vide  Salmon  v.  Wardf  Vol. 

the  plough— Wamnted.'*    And  it  2  of  these  Reports,  p.  21 1 . 
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tiff  has  not  made  out  his  case  as  stated  in  the  declaration , 
and  therefore  he  must  be  called. 

Nonsuit 


Wilde  and  Spankie,  Seijts.,  and  Kellyt  tor  the  plaintiff. 

Andrews  and  Russell^  Serjts.,  and  Erie,  for  the  defend- 
ant. 

[Attomies-^/oef rer  4*  W.,  and  D.  WUkmghi^y.} 


Nm.  13th. 


In  the  ensuing  Michaelmas  Term,  fPilde,  Seijt.,  ob- 
tained a  rule  nisi  for  setting  aside  the  nonsuit.  He  cited 
on  the  motion  the  cases  of  Gardiner  v.  Gray  (a);  Bridge 
V.  FFaiit(6);  and  Yeaies  v.  Pim{c). 

On  a  subsequent  day  in  the  termi  Andrews,  Seijt, 
shewed  cause. — The  nonsuit  was  right.  The  language  of 
the  receipt  is  decisive,  it  warrants  the  soundness  only.  In 
moving  for  this  rule  it  was  argued,  that  every  representa- 
tion amounts  to  a  warranty.    But  the  cases  cited  do  not 


(a)  4  Gamp.  144.  That  case 
decides,  tliat  where,  before  or  at 
the  time  of  sale,  a  specimen  of  the 
goods  is  exhibited  to  the  buyer,  if 
diere  be  a  written  contract,  which 
merdy  describes  the  goods  as  of  a 
particular  denomination,  this  is 
not  a  sale  by  sample;  but  there  is 
an  implied  warranty  that  the  goods 
shall  be  of  a  merchantable  quality 
of  the  denomination  mentioned  in 
the  contract. 

(6)  1  Stark.  N.  P.  C.  504.  That 
case  decided  that  where  goods 
were  described  in  the  invoice  as 
scarlet  cuttings,  a  warranty  was 
to  be  inferred  that  they  answered 
the  known  mercantile  description 


of  scarlet  cuttings. 

(c)  2  Marsh.  141;  6  Taunt.  446; 
Holt,  95.  That  case  decides  that 
an  usage  of  trade  cannot  be  set  up 
in  contravention  of  an  express 
contract.  It  was  a  case  in  iribidi 
A.  agreed  to  sell  to  B.  a  quantity 
of  prime  singed  bacon,  which  B. 
weighed  and  examined  and  paid 
for  by  a  bill  at  two  months,  but  be- 
fore the  bill  became  due,  he  gave 
notice  to  A.  that  the  bacon  did  not 
answer  the  contract.  And  it  was 
held  that  B.  could  not  give  in  eid- 
dence  a  custom  that  the  buyer  was 
bound  to  reject  the  contract,  if  at 
all,  at  the  time  of  examining  the 
goods. 
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bear  out  that  position.     As  to  Gardiner  v.  Gray,  that  was 
the  case  of  waste  silk  in  a  sale  note,  which  turned  out  not  to         ^^^^ 
be  marketable ;  and  it  was  held,  that  it  ought  to  have  been.  « • 

With  respect  to  Bridge  v.  Wain,  the  case  of  the  scarlet 
cuttings,  the  cuttings  differed  much,  some  being  market- 
able and  others  not,  and  a  warranty  of  their  being  market- 
able was  implied.  In  the  case  of  Yeates  v.  Pirn,  which  re- 
lated to  prime  singed  bacon,  it  was  only  held  that  no  custom 
of  trade  could  be  set  up  in  contradiction  of  a  written  de- 
scription. But  this  case  turns  upon  the  words  of  the  re- 
ceipt. Richardson  v.  Brown  is  in  point,  in  our  favour. 
There  was  also  a  case  of  Dickinson  y.  Gappf  tried  in  the 
Common  Pleas,  at  the  adjourned  sittings  in  London  after 
Hilary  Term,  1821 ,  in  which  the  receipt  given  was  in  these 
words:  **  September  7th,  1820,  Received  of  Robert  Dick- 
inson 100/.,  for  a  bay  gelding,  got  by  Cheshire  Cheese,  and 
warranted  sound.**  According  to  the  evidence,  it  appear- 
ed that  the  gelding  was  not  got  by  Cheshire  Cheese,  but 
the  defendant  beUeved  that  it  had  been.  Dallas,  C.  J., 
held  that  it  was  a  representation  merely,  and  that  the  war- 
ranty was  confined  to  the  soundness.  That  case  is  pre- 
cisely in  point  with  the  present.  The  cases  of  Jendwine  v. 
Slade{a)i  and  Williamson  v.  Allison  (6),  go  to  shew  that  a 
representation  does  not  bind,  unless  it  is  known  to  be  false. 
With  respect  to  the  colt's  being  useful  or  not,  that  was  a 
matter  which  both  parties  could  judge  of. 

Alderson,  J. — Where  a  vessel  was  sold  as  a  copper 
fastened  vessel,  to  be  taken  with  all  faults,  and  it  turned 
out  not  to  be  copper  fastened,  it  was  held  that  the  war- 
ranty was  broken. 

Andrews,  Serjt. — The  written  receipt  shews  clearly  what 
the  intention  was. 

(a)  2  £sp.  5/2.    That  case  de-  picture,  is  not  such  a  warranty  as 

ddesy  that  the  putting  down  the  will  subject  the  seller  to  anacdon. 
name  of  an  old  artist  in  a  cau-         {b)  2  East,  446. 
logue  as  the  punter  of  a  particular 

VOL.  v.  O 
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Rtfssettf  Serjt.^'on  the  same  side. — The  caate  of  OorcSiMr 
V.  Cfrajff  and  Yeates  y.  Pirn,  were  cases  of  a  genenA  con^ 


V.  tract  to  supply  an  article  of  a  giren  description;  and  it -was 

held,  that  the  article  supplied  must  answer  that  deaeiip^ 


tion.  Those  decisions  only  shew  that  a  purchaser  is 
titled  to  an  article  which  is  saleable- in  the  market,  ac- 
cording to  the  description  given.  But  in  this  case  there 
is  BXi' express  warranty  as  to- the  part  intended  to  be  wai>« 
ranted.  The  principle  to  be  extracted  from  DutUop  r. 
Waugk  (a),  and  Jendwine  t.  Slade,  as  applicable  to  this  case, 
is,  that  what  a  man  says  about  the  age  of  a  horse  at  Ike 
time  of  the  sale,  may  be  information  giyen  according  tokk 
belief  only.  The  receipt  shews  the  warranty  to'  be -con- 
fined to  soundness.  According  to  the  evidence  of  Mr. 
Sewell,  at  Ae  trial,  it  appears  that  the  phrase  *'  four  yeata 
old"  varies  in  its  meaning. 

*  •  ■  . 

ALDSRSOKi  J.*— Unless  it  were  sold  on  its  birth  d«y  it 
never  could  be  sold  as  eicactly  four  years  old. 

WiUci  Seijt.,  in  support  of  the  rule. — I  mean  to  coiir 
tend,  that  this  is  a  warranty  that  the  colt  waa  a  gcey  four 
years  old  colt.^  If  a  man  sells  ahorse  as  an  entire  horse,  or  as 
a  mare*or  a  gelding,  has  not  the  purchaser  a  right  to  ckim 
a  liorse  answering  the  description!  The  colt  was  bought 
to  match,  and  it  was  bought  also  for  use.  Now,  if  it  was 
not  grey  it  would  not  match,  and  if  it  was  not  four  years 
old,  it  was  too  young  for  use.  Supposing  it  to  be  a  runmng 
horse,  the  age  would  be  of  importance.  If  the  word ''  war> 
ranted**  was  not  used,  would  not  the  description  amount  to 
a  warranty?  No  particular  words  are  necessary  to  con- 
stitute a  warranty.  The  cases  as  to  scarlet  cuttings  and 
waste  silk  were  cited,  not  to  shew  that  the  things  must  be 

• 

(a)  Peake,  N.  P.  G.  123.    That  the  time  the  seller  dedaredtiMt  he 

case  decides,  that '' it  is  not  a  war-  knew  notiiing  of  die  horse's  age, 

ranty  to  sell  a  horse  as  of  the  age  bat  what  he  learned   from  die 

stated  in  a  written  pedigree,  if  at  written  pedigree." 
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marketable^  but  that  they  must  answer  their  description.  183L 
Tbe  ^orda  '**  Riga  hemp  "  and  "  Prime  yeliow  Danizic 
tallow,*'  haye  been  held  to  amount  to  a  warranty.  What 
would  otherwise  amount  to  a  warranty  may  be  cut  down 
by  sometbi^g.  subsequent;  but  it  must  be  something  re- 
lating to  the  same  matter,  and  not  to  a  wholly  different 
matter*  Where  words  amount  to  a  warranty,  and  after- 
wards there  is  an  express. warranty,  the  implied  warranty 
will  not  be  cut  down  thereby.  Selling  a  thing  as  of  a 
giyen  description,  is  a  warranty  that  it  is  of  that  descrip- 
tion. If  a  hors^  is  sold  as  *'  a  perfect  horse,  warranted 
sound,"  because  he  is  warranted  sound  he  is  not  to  be 
the  less  a  perfect  horse.  The  description  in  this  case  is  of 
a  four  years  old  colt;  and  the  mention  of  the  age  at  aD 
shews  that  it  was  materiaL  With  respect  to  ships,  if  a 
ship  be  stated  to  be  '*  American,"  or  **  copper-fasten- 
ed," that  description  will  not  be  affected  by  a  subsequent 
warranty  to  aail  before  a  given  day.  The  word  *'  Ameri- 
can" might  imfdy  a  warranty  of  neutrality,  and  so  become 


Aldebsov,  J. — A  warranty  must  be  complied  with, 
whether  it  is  matecuil  or  not;  but  it  is  otherwise  as  to  |i 
representadop. 

tnUe,  Seijt. — ^The  case  of  Shepherd  v.  Kain  (a),  is  im- 
portant in  my  favour,  for  there  a  ship  was  sold  '*  as  a 
coppc»^fitftened  vessel,"  bui  it  was  to  be  taken  with  aU 
fauUs;  and  yet  it  was  held  that  the  purchaser  had  a  right^ 
under  those  words,  to  have  a  vessel  entirely  copper- 
faatened* 

(a)  5  B.  ^  A.  240.    According  sppeared  that  tlie  ship  was  only 

to  that  case>  where  an  advertise-  partiaUy  oopper-fiptften^,  it  was 

ment  for  the  tale  of  a  chip  describ-  held,  that  the  deiieription  amonntr 

ed  itas  ''acopper-fastened  Tessel,**  ed  to  a  warranty,  and  that  the  venr 

adding,  that  it  was  to  be  taken  with  dorwas  liable  as  for  a  breach  of  it, 

all  fiimlts,  without  any  allowance  notwithstandingthe  words  *'  with 

for  any  defects  whatsoeyer;  and  it  all  faults,''  &c. 

o2 
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Spankie,  Seijt.,  on  the  same  side. — If  there  bad  been 
no  warranty  added ,  the  words,  **  a  grey  four-years  old 
colt,"  would  have  been  clearly  a  warranty.  The  maxim, 
'*  expressum  Jacit  cessare  taciturn"  applies  only  where 
both  warranties  are  of  the  same  matter.  But  warranties 
are  divisible;  and  in  this  case  there  is  a  division  between 
the  express  and  the  implied  warranties.  The  case  of 
Gray  v.  Cox  (a)  is  also  in  point. 

TiNDAL,  C.  J. — In  this  case  there  is  a  written  instrument 
to  shew  the  contract.  We  are  to  interpret  according  to 
the  proper  construction  from  the  face  of  the  instrument; 
and  it  appears  to  me  that  the  intention  was  to  confine  the 
warranty  to  the  soundness ;  and  that  what  precedes  the 
warranty  is  a  description  or  representation  only.  What  a 
man  warrants,  he  must  make  good,  whether  he  knew  the 
fact  or  not  But  for  what  he  represents,  if  there  is  a 
latent  defect,  and  he  acts  bondjide,  he  is  not  answerable. 
In  the  case  of  Parkinson  v.  Lee  (6),  Mr.  Justice  Lawrence 
draws  the  distinction  between  a  warranty  and  a  representa- 
tion.  In  the  present  case,  as  it  appears  to  me,  the  pur- 
chaser takes  a  warranty  as  to  the  soundness,  and  takes 
the  age  upon  representation.  As  to  the  merits,  there  is 
different  evidence  with  respect  to  the  meaning  of  the  term 
**  four  years  old,"  it  being  in  some  cases  rising  fourf  and 
in  otbersybfir  q^.    I  use  this  fact  for  the  purpose  of  shew- 


N 


(a)6D.&R  200;4B.&C.108; 
and  1 G.  &  P.  184.  ''  If  an  article 
is  sold  for  a  particular  purpose,  and 
at  the  usual  market  price,  and  it 
turns  out  to  be  defective,  an  action 
is  maintainable  against  the  seller, 
though  there  was  no  warranty  at 
the  time  of  the  sale."  But  see  the 
observations  there,  as  to  the  form 
of  such  action. 

(h)  2  East,  314.  That  case  de- 
cides, that  upon  a  sale  of  hops  by 
the  sample,  with  a  warranty  that 


the  bulk  of  the  commodity  aa^ 
swered  the  sample,  the  law  does 
not  ruse  an  implied  warranty  that 
the  commodity  should  be  mer- 
chantable, though  a  fair  merchant- 
able price  were  given;  and,  there- 
fore, if  there  be  a  latent  defect  un- 
known to  the  seller,  arising  from 
the  fraud  of  the  grower  of  whom 
he  purchased,  such  seller  is  not 
answerable,  though  the  hops  torn 
out  to  be  unmerchantable. 


V. 

Fairmankk. 
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ing  that  the  terms  may  have  a  varying  construction ;  and, 
therefore,  one  part  may  be  warranted,  and  the  other  not.  ^bvdd 
The  case  of  Browning  y.  Wright  (a)  shews  the  limitation 
of  an  express  warranty.  Shepherd  v.  Kain  was  decided  on 
the  ground  that  there  was  not  any  express  warranty. 
Richardson  v.  Broum,  and  Dickinson  v.  Gapp,  are  directly 
in  point.  I  am  of  opinion  that  the  rule  must  be  discharged. 

GaseleEi  J.|  concurred. 

BosANQUET,  J. — We  must  construe  this  instrument  ac- 
cording to  the  intention  of  the  parties.  Where  a  party 
sells  by  a  sale  note,  he  must  sell  such  an  article  as  the  sale 
note  expresses.  So,  in  a  policy,  the  introduction  in  the 
margin  of  the  word  *'  American,"  or  "  neutral,"  may  mean 
that  it  is  intended  to  warrant  those  facts.  What  is  the 
instrument  in  question  ?  It  is  not  a  sale  note,  but  a  re- 
ceipt given  upon  a  sale.  Can  we  infer  from  the  terms 
used  in  the  commencement  of  the  receipt  that  there  is  a 
warranty  as  to  the  age?  It  seems  to  me,  that  Richardson 
▼•  Brown  and  Dickinson  v.  Gapp  are  decisive  on  this 
point. 

Alderson,  J. — As  at  present  advised,    if  the  word 
'  warranted  had  been  the  last  word,  I  should  have  held  that 
it  extended  to  the  whole.    But  here,  I  think  it  is  confined 
to  the  soundness  only. 

Rule  discharged  (i). 

(a)  2  Bob.  &  Pul.  13.  Pennington,  5  Dow,  164,  and  those 

(6)  See,  in  ad^tion  to  ike  cases     collected  in  Harrison's  Index,  Vol. 
cited  m  the  argument,  Gcdda  v.     2,  pp.  422  to  425. 
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BBFOaE  UK.  JUSTICE  B08ANQUET. 

f  Who  sat  for  the  Lord  Chief  Justice.) 


July  41k.  Elton  v.  Larkins. 

Il^lTdSfaT  This  was  an  action  on  a  policy  of  insurtiiee  of  the 
an  action  on  a     ship  Fanny,  on  a  voyaffe  from  Cadiz  to  London,  with  U- 

ance  on  a  ihip,     bcrty  tO  tOUCh  at  EjtUiOUth. 

coticeaim^t  of^  From  thc  evidence  given  at  fii*st;  Jon  the  part  of  the 
^SSShrhaf*^  pkintiflf;it  bppeared  that  the  ihsui^nee  was  efibcted  on 
•houid  be  made  the  39th  of  Deceinb^^  l8St»,  though  the  date  of  Ore  po- 
enough,ifthe  K^^J  was  in  Jkhufity,  1839.  'The  plaintiff's  son  'cNrore, 
i^Swri^*  t*«*tlii8  father,  on  the  89th^Decc}niber,  toM  the  broker, 
tixNigiithe         that  the  ship' was  to  sail  on  the  SiStd  of  Novemb^y  and 

party  withhold- 

ing  may  only      askod  him  if  he  had  done  anything  as  to  Ae  instminee; 

judip^^  ^      that  the  broker  said,  there  was  no  risk  in  it — ^that  he 

In  general,  it  ^^^  ^ske  it'htmself  fbr  ten  guineas,  and  that  he  eo«ld 

It  not  oeccMary,  ^  ' 

that  the  astured  get  it  done  at  from  2Ss.  to  SOs.    The  same  broker  was 

ahould  commu-  ■■•/••t_^»         ^i_  i  '^iji 

Dicate  the  time  Concerned  m  freightmg  the  vessel  on  an  mtended  voy* 
Ute^ M^to^  age  from  London  to  St  Michael's,  after  she  should  re- 
make the  thip  a  turn  from  Cadiz. 

*"*tfing  ship) 

then  it  becomet  A  waiter  from  the  readiug-rodmf  at  Lloyd's  proV^'tiiat 

and^houidbe'  Usts,  containing  accounts  of 'the  sailing,  &c.',  oftesseb 

~  Whe^^^  from  foreign  ports,  came  by  the  posti  and  were  filed, 

derwriteriat  which  Hsts  the  Underwriters  were  in  the  habit  of  looking 

be  taken,  under  st;  and,  that  the  defendant  attended  in  the  reading-room 

•tonew"with  ™^®^  days.    A  list  was  put  in,  which  arrived  at  Lloyd's, 

reference  to  in-  from  Ctfdiz,  OU'  the  SSnd  of  December,  it  contained  an 

suiancet,  to  be 

cognisant  of  the  account  of  the  Sailing  of  the  Fanny  from  that  place,  on 
ford^  lists  fii^  ^^^  ^^^  ^^  November.  A  witness  was  also  called,  who 
ed  in  the  read-    stated  that  a  vessel  varied  in  coming  from  Cadiz  to  Lon- 

tng  room  tners 

don  from  twenty  to  fifty  days,  and  that  the  time  was  always 
very  uncertain. 
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SpiUikie,  Serjt.^  for  the  defendant, — The  plaintiff,  the 
owner  of  the  ship,  was  in  possession  of  important  infor* 
mation,  which,  if  the  underwriter  had  also  been  possessed 
of,  he  would  either  have  declined  the  insurance  altogether^ 
or  have  undertaken  it  at  an  increased  rate.  The  plaintiff 
did  not  communicate  this  to  the  underwriter,  and  there- 
fore he  cannot  recover  on  the  policy.  The  law  clearly  is, 
that  the  effect  of  not  communicating  information,  does  not 
depend  upon  whether  the  party  in  possession  of  it  consi- 
dered it  important  or  not,  but  whether  it  turns  out  jto  be 
BO  in  the  opinion  of  a  Jury.  This, was  decided  in  the 
case  of  a  life  policy  in  Von  Lindenau  v.  Desborough  (a). 
The  plaintiff  had  received  a  letter  from  hia.  captain,  con- 
taining important  information  as  to  a  vessel  called  the 
Tmv^er,  which  sailed  from  Cadiz  on ,  the  22jid  of  No- 
vember, and  was  driven  into  Kinsale,.  in  Ireland,  in  great 
4istress«  ~  On  the  part  of  the  plaintiff,  reliance  is  placed 
upon  the., fact,  that  there  are  lists  at  Lloyd's  which  may 
be  referred  to.  But  is  it  to  be  argued,  that  an  under- 
writer can  be  expected  to  look  at  these  lists  with  reference 
to  vessels  with  which  he  has  no  connection,  and  in  the  fate 
of  which  he  has  no  interest;  especially  when  it  may  be  in 
a  language  which  perhaps  he  does  not  understand? — at  all 
events,  the  circumstance  of  there  being  such  lists  is  not 
sufficient  to  excuse  the  plaintiff,  who  had  the  information 
in  his  pocket,  from  communicating  it  to  the  broker.  The 
letter  of  the  captaia  contains  these  words—"  I  have  now 
to  inform  you,  that  the  last  boat  from  — —  &  Son  is 
now  alongside,  which  completes  the  cargo ;  and  I  am  in 
great  hopes  to  sail  from  here  to-morrow,  or  Sunday  morn- 
ing, the  23rd.      One  vessel  sails  to-morrow  direct  for 


(ff)  Vol.  d  of  these  Reports,  policy  is  void;  and  it  makes  no 

358.    That  cite,  tnler  alia,  de-  difference   whether   the   assured 

ddesy  that  if  the  assured,  at  the  considered  it  material  or  not;  and 

dme  of  effecting  the  policy,  con-  what  amounts  to  a  misrepresen- 

cesls  anytlung,  which  it  is  mate-  tatlon  or  to  a  material  conceal- 

rial'for  the  insurer  to  know,  the  ment,  is  a  question  for  the  Jury. 
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London,  the  schooner  Traveller  having  been  detained 
thirty  days.**  Now,  this,  I  submit,  was  a  most  material 
letter  to  be  communicated ;  and  if  it  had  been  communi- 
cated on  the  S9th  of  December,  the  broker  would  have 
known  when  the  ship  was  expected  to  sail,  and  he  would 
have  known  also  when  the  Traveller  sailed,  and  might 
have  found  out  that  she  was  in  distress.  The  Fanny  was, 
in  fact,  a  missing  ship,  and  out  of  time  on  the  39th  of  De- 
cember, when  the  policy  was  effected.  The  plaintiff 
wished  to  be  his  own  insurer,  and  to  take  the  risk,  and  he 
did  it  as  long  as  he  could.  If  the  time  of  sailing  had  been 
communicated  by  shewing  the  letter,  it  would  immediately 
have  appeared  to  any  intelligent  underwriter,  that  the  ship 
was  out  of  time.  The  case  of  a  fifty-days  passage  is  an  ex- 
treme case,  which  does  not  enter  into  averages;  the  wit- 
ness who  proved  it,  admitted  that  thirty  days  was  the 
average  time,  and  reckoning  from  the  SSrd  of  November, 
the  day  mentioned  in  the  letter,  it  would  have  been  more 
than  thirty  days.  The  vessel  also  was  to  touch  at  Ex- 
mouth,  and  her  arrival  there  would  be  six  dajrs  eariier 
than  her  arrival  in  London,  and  would  be  known  in  Lon- 
don by  the  post. 

On  the  part  of  the  defendant,  several  underwriters 
were  called;  and  from  their  evidence  it  appeared,  that  it 
was  not  the  practice  at  Lloyd's  to  consult  the  foreign 
lists,  unless  some  particular  circumstance  rendered  it  de- 
sirable; and  that,  with  reference  to  the  ship  in  question, 
if  they  had  been  told  the  day  at  which  she  was  expected 
to  sail,  they  would  have  inspected  the  lists,  but  not  other- 
wise. 

It  was  also  proved,  that  a  vessel  called  the  William 
sailed  from  Cadiz  on  the  80th  of  November,  and  arrived 
in  London  on  the  16th  of  December;  that  the  Traveller 
sailed  from  Cadiz  on  the  31  st  of  November,  and  was 
towed  dismasted,  by  a  steam-boat,  into  Kinsale,  in  Ire- 
land, on  the  30th  of  December.     The  underwriters  who 


TRINITY  TERM,  1  WILL.  IV. 

gaye  evidencCi  admitted  that  the  length  of  the  voyage  wai 
very  uncertain ;  but  that^  judging  from  the  circumstances 
of  the  arrival  of  the  William,  and  the  distress  of  the  Tra- 
▼eller,  they  should  have  thought  the  Fanny  a  missing 
ship  on  the  29th  of  December,  and  would  not  have  in* 
snred  her  at  the  rate  in  question. 

The  broker  who  effected  the  policy  was  also  called. 
He  denied  that,  at  the  time  of  the  insurancCi  any  thing  was 
said  by  the  plaintiff  as  to  the  time  of  sailing,  or  as  to  any 
letter  he  had  received  from  his  captain ;  but  stated  that, 
about  the  second  week  in  January,  he  asked  the  plaintiff 
when  he  expected  the  Fanny,  and  his  reply  was,  that  he 
had  been  expecting  her  every  day  for  some  days  past; 
that  he  then  asked  him,  what  his  last  communication  was 
respecting  her,  upon  which  he  took  from  his  pocket  the 
letter  of  her  captain,  dated  the  21st  of  November — 
which  he,  the  broker,  read,  and  then  said:  ''This  letter 
ought  to  have  been  communicated  to  me  at  the  time  of 
effecting  the  insurance ;"  to  which  the  plaintiff  replied^ 
that  he  did  not  consider  it  material,  otherwise  he  should 
have  done  so.  On  his  cross-examination,  he  admitted 
that  he  did  not  apply  to  the  underwriters  to  put  their  names 
on  the  policy  till  the  end  of  January,  some  time  after  he 
had  seen  the  letter  in  question.  He  denied  that  he  had 
ever  said,  that  the  underwriters  had  not  a  leg  to  stand 
on. 

To  contradict  him  in  this,  two  witnesses  were  called, 
one  of  them  the  plaintiff's  son,  who  in  addition  stated, 
that,  in  a  conversation  with  his  father,  a  few  days  after 
the  insurance,  the  broker  had  said,  **  I  find  the  ship  sail- 
ed on  the  25th,  and  not  as  you  told  me  on  the  23rd." 

Wilde,  Serjt.,  in  reply. — First,  if  the  underwriters 
know  a  fact,  the  assured  need  not  tell  it  them ;  and,  second' 
Iffy  if  they  provide  the  means  of  gaining  that  knowledge, 
and  it  is  their  duty  as  men  of  business  to  resort  to  those 
means,  and  they  do  not,  the  case  is  the  same.     In  Friere 
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and  Another  v.  Wopdhouse  (a),  it  was  considered  that  it 
was  not  a  oonceahnent«  to  withhold  a  fact  which  was  men- 
tioned in  Lloyd's  lists;  and  that  case  is  in  point  here. 
The  imderfirritersy  if  they  want  to  know  when  a  vessel 
sailed,  should  ask  the  question.  The  lists  are  kept  for 
the  purpose  of  giving  information;  and  if  they  give  it, 
it  is  the  same  as  if  the  assured  gave  it  In  th^  case,  all 
the  information  that  was  requisi^,  was  to  be  fopind  in  the 
lists— and  it  was  not'  necessary  that  the  letter  should  be 
oommnnicated* 

BosANdUjBT,  J.|  (in  summipg  up),  said — ^The  only  ques- 
tion is,  whether  or  not  the  plaintiff  has  withheld  a  letter, 
the  communication  of  which  was  necessary,  to  put  the 
parties  to  thb  insiurance  upon  a  fiur  and  equal  footing* 
It  seems  that  the  vessel  mailed  from  Cadie  on  the  S5th  of 
November;  and  that  the  first  communication  on  the  sub- 
ject of  the  insurance  took  place  on  Friday,  the  26th  of 
December.  There  wiis  a  furlher  conversation  on  Satur- 
day the  S7th,  and  on  Monday  (be  39th  the  insurance 
was  effected  by  the  broker;  and  ,lhe  question  is,  whether 
the  passage  in  the  captMn*s  letter,  which  has  been  read, 
ought  or  ought  not  to  have  beem  communicated  by  the 
plaintiff  to  the  broker,  it  being  admittted  that  the  letter 
itself  was  not  communicated,  though  there  is  a  contradic- 
tion in  the  evidence  as  to  whether  the  time  of  sailing  was 
jnentioned. .  It  has  been  truly  said,  that  it  is  not  neces- 
sary, in  order  to  establish  a  concealment  which  will  de- 
feat the  policy,  that /raiMf  should  be  made  out;  but.it 
will  be  enough,  if  it  is  a  material  communication,  that  it 
was  withheld,  although  the  party  may  have  only  ^red  in 
so  doing.  The  question  as  to  whether  it  was  material  in 
this  case,  rests  upon  two  grounds:  the^r^,  as  to  the  day 
of  sidling  of  the  vessel  in  question;  and  the  second,  as  to 


(a)  Holt*8  N.  P.  G.  672;  see  also  DurreU  v.  Beverley,  Id.  283,  and 
the  cases  there  collected. 
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the- expected  day  of  sailing  of  the  Trayeller.  Generally 
speaking,  it  is  not  necessary  that  the  assured  should  con^ 
raunicate  the  time  at  which  the  vessel  sailed ;  it  has  }}eea 
my  determined;  but,  if  4he  time  be  such  as  to  make  the 
ship  «•  missing  ship,  then  it  becomes  material.  Neither  is 
it  necessary  for  the  assured  to  communicate  such  facts  as 
Me  properiy*  within  the  knowledge  of  the  insurer.  Ac- 
cording to  the  evidence  for  the  phdntiff,  the  expected  time 
of  sailing  was  communicated  before  the  insurance  was  ef- 
fected. But  this  is  denied  in  the  evidence  for  the  defen- 
dant. It  seems  that  in  Lloyd's  lists,  there  was  an  account 
of  the  sailing  of  the  vessel  in  question,  on  the  S5th  of 
November* 

His  Lordship  left  the  contradictory  evidence  to  the 

Jury,  who  found  their 

Verdict  for  the  plaintiff. 

Wilde,  Seijt.,  and  Maule,  for  the  plaintiff. 

SpanUe,  Serjt,  and  Bamewall,  for  the  defendant. 
[Attornies^-Ofioerjon  ^  Co.^  and  B/im/  4*  Co.] 


Everett  and  Others. 9.  Lowdham  and  Another.  My  Ath. 

Assumpsit  on  a  guarantie  given  to  secure  advances  a  defendmnt's 
of  money  made  during  an  election  for  members  of  Parlia-  hlwbeensub^ 
ment  for  the  borough  of  Camelford.  pcenacd  on  the 

part  of  the  plain- 
tiff may,  at  the 

Spaniie,  Serjt,  for  one  of  the  defendants,  applied  to  ^*^„"  J^^^^i^ 
have  the  witnesses  ordered  out  of  Courts  with  the  excep-  in  c^M^t  during 

the  trial  of  the 

tiofi  of  the  attorney  who  instructed  him,  and  who  had  been  cauw,  although 
subpoenaed  on  the  part  of  the  plainti£&.  btcnDM^Tlbr 

the  witnesiea  on 

fFilder  Serjt,  for  the  plaintiffs,  objected  to  the  attor-  withdriw. 
ney's  remaiping. 
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Bterbtt 

V. 
LOWDHAM. 
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Russell,  Serjt.^  who  was  with  Spankie,  Serjt.,  suggested^ 
that  if  the  objection  were  to  prevail,  it  would  always  be  in 
the  power  of  one  party  to  deprive  his  opponent  of  the  as- 
sistance of  his  attorney  by  subpoenaing  him  as  a  witness* 
The  case  of  Pwneroy  v.  Baddeley,  reported  in  R.  &  M# 
430^  was  referred  to,  in  which  Mr.  Justice  Liiiledale  ex- 
cepted the  attorney  in  the  cause  from  a  general  order  for 
the  witnesses  to  withdraw,  on  a  statement  by  counsel  that 
he  could  not  conduct  the  case  without  his  assistance. 


BosANQUBT,  J.,  under  the  circumstancesi  allowed  the 
attorney  to  remain  in  Court. 

Wilde  and  Jones,  Seijts.,  and  JD.  Pollock,  for  the  plain- 
tiffs. 

Spanfde  and  Russell,  Serjts.,  and  Tomlinson  and  Buii, 
for  the  respective  defendants. 

[Attomies — Sufeet  Sf  Co.,  and  Lowdkam  4r  Co*, CdaJ] 

See  the  cane  of  Beamon  v.  EUke,  Vol.  4  of  these  Reports,  p.  685,  and 
the  cases  there  collected. 


COURT  OF  EXCHEQUER. 

Second  Sitting  in  London  in  Trinity  Term,  1831. 


BEFORE  MR.  BARON  VAUGHAN. 


.     .,.  Fisher  r.  Filmer. 

An  attorney  ASSUMPSIT  on  an  attorney *s  bill.  The  defendant  was 
tiZmTuainst  A«  ^^^  petitioning  creditor  in  a  commission  of  bankrupt^  and 

fedtioning  ere- 
dit«r,  under  a 

eommiation  of  bankrupt,  for  business  done  previous  to  the  assignment : — Held,  diat,  notwithstand- 
ing the  14th  sect,  of  the  bankrupt  act,  (6  Geo.  4,  c.  16),  he  might  maintain  the  action  without 
proof  that  hb  charges  had  been  allowed  by  the  commissioners,  according  to  the  provisions  of  thai 
section,  as  the  whole  was  matter  of  investigation  before  the  taxing  officer. 


TRINITY  TERM,  1  WILL.  IV. 

the  charges  were  for  business  done  previous  to  the  assign- 
ment 

CaopeVf  for  the  defendant,  submitted  that  the  plaintiff 
must  be  nonsuited,  because  it  did  not  appear  that  the  bill 
had  been  taxed  by  the  commissioners,  as  required  by  the 
14th  section  of  the  bankrupt  act  (a). 


9a 


1831. 


Andrews^  Serjt.^  for  the  plaintiff,  referred  to  Crawiher 
▼•  Davis,  MS.^  as  having  already  decided  the  point. 

Cooper. — In  that  case  the  bill  was  for  costs  incurred 
after  the  assignment.  There  has  not  been  any  decision 
upon  tiiis  point,  which  relates  to  costs  incurred  previous  to 
the  assignment.  By  the  bankrupt  act,  at  a  specific  time 
-the  amount  is  to  be  ascertained.  And  it  is  the  duty  of 
an  attorney  to  get  his  bill  for  costs  previous  to  the  assign- 
ment allowed  by  the  commissioners;  and,  unless  he  has 
done  so,  he  is  not  in  a  situation  to  maintain  an  action 
upon  it. 


(a)  The  14tb  sect,  of  the  6  Geo. 
4,  c.  16,  enacts,  ''That  the  ped- 
tioDing  creditor  or  creditors  shall, 
at  his  or  their  own  costs,  sue  forth 
and  prosecute  the  commission  un- 
til the  choice  of  assignees ;  and  the 
commissioners  shall,  at  the  meet- 
ing for  such  choice,  ascertwn  such 
costs,  and  by  writing  under  their 
hands  direct  the  assignees  (who 
are  hereby  thereto  required)  to  re- 
imburse such  petitioning  creditor 
or  creditors  such  costs  out  of  the 
first  money  that  shall  be  got  in 
under  the  commission;  and  all 
bills  of  fees  or  disbursements  of 
any  solicitor  or  attorney  employed 
under  any  commission  for  business 
done  after  the  choice  of  assignees. 


shall  be  settled  by  the  commis- 
sioners, except  that  so  much  of 
such  bills  as  contain  any  charge 
respecting  any  action  at  law,  or 
suit  in  equity,  shall  be  settled  by 
the  proper  officer  of  the  Court  in 
which  such  business  shall  have  been 
transacted,  and  the  same,  so  set- 
tled, shall  be  paid  by  the  assignees 
to  such  solicitor  or  attorney:  pro- 
vided that  any  creditor  who  shaU 
have  proved  to  the  amount  of  20/. 
or  upwards,  if  he  be  dissatisfied 
with  such  settlement  by  the  com- 
missioners, may  have  any  such 
costs  and  bills  settled  by  a  Master 
in  Chancery,  who  shall  receive  for 
such  settlement,  and  the  certifi- 
cate thereof,  20s.  and  no  mor«." 


M 
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Vauohan,  B. — May  not  all  this  be  matter  of  inquii^ 
before  the  officer?  It  strikes  me,  that  when  a  retainer 
and  cause  of  action  are  proved,  then  the  rest  is  matter  of 
investigation  on  taxation.  It  b  in  effi^t  calling  upcm  me 
to  tax  the  bill.  Cannot  the  attorney  recover  for  the  re- 
tainer and  the  other  part  of  the  suit? 


Cooper. — I  apprehend  that  an  attorney  cannot 
action  for  his  bill  during  the  progress  of  a  suit. 


Vauohan,  B.,  after  some  further  consideration,  at  first 
intimated  an  intention  of  reserving  the  point  for  the  con- 
sideration of  the  Court;  but  afterwards,  on  the  request  of 
Andrews,  Seijt.,  said  that  he  would  not  do  so* 


The  Jury,  therefore,  under  his  Lordship*s 
found  a  verdict  for  the  plaintiflT,  for  the  full  amount  of  the 
bill.  His  Lordship  telling  them  that,  in  his  opinion,  it 
must  go  to  be  taxed  by  the  proper  officer. 


Andrews ,  Serjt,  and  Taffourd^  for  the  plaintiff. 
Cooper,  for  the  defendant. 

[Attoniies— JPiiAer,  wad  Sutton,'} 


June  7th* 


Smith  and  Another  r.  Brown. 


When  two  per-    ASSUMPSIT  on  an  attomey*s  bill.    At  the  time  when 

■ons  era  in  pert* 

nerthipai  ettor-  the  businoss  was  done,  the  two  plaintiffs  were  in  partner- 
dbrat,  under  the  ^^^p  as  attomies;  but,  the  partnership  was  at  an  end  at 
•tatntet  3  Jec.  1,  ^^  ^^^  when  the  bill  was  delivered.     One  of  the  plain- 

c.  7,  end  S  Geo.  « 

S,  c.  S3,  if  their 

bin  for  boiinett 

done  b  lisned  in  the  name  of  the  firm,  without  the  Chrbdan  name  of  either  partner. 
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tiffs  signed  it  in  the  name  of  the  firm,  tfist.  ''  Smith  & 
Jago.** 

J.  Williams,  for  the  defendant,  objected  that  this  was 
not  evidence  of  the  delivery  of  a  signed  bill,  as  required 
by  the  statutes  S  Jac  1 ,  c.  7,  s.  1 ,  and  2  Geo.  S,  c.  23,  s.  S3, 
inasmuch  as,  without  the  Christian  name,  the  signature  of 
neither  partner  could  be  said  to  be  complete. 

Vaughan,  B. — I  think  there  is  so  much  in  the  objection, 

that  I  will  reserve  the  point.    It  appears  to  me  that  the 

object  of  the  statute  was,  that  the  client  should  know  the 

name  of  the  attorney.    And  when  mention  is  made  of  the 

name  of  a  party,  I  think  it  must  mean  the  Christian  and 

surname. 

Verdict  for  the  plaintiff. 

Talfaurd  and  Swan,  for  the  plaintiff. 
J.  Wittiams  and  Wighinum,  for  the  defendant 
[Attomies— J?.  Snath,  aad  W.  Murray. ^ 


In  the  course  of  the  Term,  a  rule  itm  was  obtained  on 
the  part  of  the  defendant;  which,  after  argument,  was  dis- 
charged, the  Court  being  of  opinion  that  the  signing  was 
sufficient.     Vide  Crompt.  &  Jervis,  Vol.  1,  p.  54S. 
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Sitting  in  London,  after  Trinity  Term,  1831. 

BEFORE  LORD  LYNDHURST^  C.  B. 


June  16M.  ^*^^N  ^'  RoBlNSON. 

A  bond  wM  con-  IJEBT  on  a  bond. — Plea,  non  est  factum.  The  bond 
payment,  on  a  was  Conditioned  for  the  payment  on  a  certain  specified 
ingayelr'from  ^*y»  being  at  the  end  of  a  year  from  th^  date,  of  the  sum 
the  date,  of  a      of  One  thousand  pounds,  with  interest  thereon,  at  the  rate 

certain  sum,  with  *  <■.■•-»  »_• 

intereat  thereon,  of  five  per  cent.  It  was  Stamped  with  a  5/.  stamp,  being 
percent,:—  the  proper  stamp,  accordmg  to  the  stamp  act  (a),  for  a 
Mm'  OTverin  ^ond  "  given  as  a  security  for  the  payment  of  any  defini- 
che  amount  of     tive,  and  certain  sum  of  money,  exceeding  500/.  and  not 

the  principal  wai  i  •        ,  nnn  i  » 

sufficient.  exceeding  1000/. 

For  the  defendant  it  was  argued,  that  the  stamp  was  not 
sufficient,  as  the  sum  for  the  payment  of  which  the  bond 
was  in  fact  given  as  a  security,  was  the  sum  of  1,050/., 
being  1,000/.  the  principal,  and  50/.  for  the  year's  in- 
terest. The  word  in  the  statute  was  **  payment^  not 
''  r^ayment ;"  therefore,  it  could  not  have  reference  to 
any  sum  advanced  as  a  loan.  The  fair  test  by  which  to 
try  the  question  was,  to  consider  how  much  the  obligor 
was  entitled  to  receive,  and  the  obligee  bound  to  pay  by 
virtue,  of  the  bond,  and  to  treat  that  sum  which  the  instru- 
ment did  actually  secure  as  the  sum  which  it  was  ginen 
to  secure. 

Lord  Lyndhurst,  C.  B.,  directed  a  verdict  to  be  taken 
for  the  plaintiff,  and  said  he  would  reserve  the*  point  for 
the  opinion  of  the  Court ;  but,  upon  being  informed  that 
the   plaintiff  was  entitled  to  judgment  of  the  preceding 

(a)  55  Geo.  3,  c.  184,  Schedule,  Part  I. 
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term,  and  it  being  suggested  on  the  part  of  the  plaintiff 

that  some  case  bad  been  decided  on  the  question,  his        dixon 

Lordship  said,  that  it  should  stand  over  till  the  next  morn-      „    ^' 

^  Robinson. 

ing;  and  if  the  plaintiff 's  counsel  should  then  produce  a 
case,  shewing  that  the  stamp  was  sufficient  if  it  covered 
the  principal  sum,  without  the  interest,  then  he  would 
direct  judgment  of  the  preceding  term;  otherwise  he 
would  adhere  to  his  former  resolution  of  reserving  the 
point 

On  the  following  morning,  Wighiman,  for  the  plaintiff, 
cited  the  case  of  Pruessing  v.  Ing  (a),  and  relied  upon  the 
words  of  Lord  Tenierden  in  that  case  as  very  strong  upop 
the  question  of  the  suffidency  of  the  stamp. 

Payne,  for  the  defendant,  contra,  contended  that  the 
words  of  Lord  Tenterckn  amounted  to  no  more  than  an 
obiter  dictum,  and  also  as  the  decision  was  given  at  once 
upon  motion,  it  was  liable  to  all  the  objections  (if  indeed  any 
such  were  tenable,)  sometimes  urged  against  decisions 
given  "  in  the  hurry  of  Nisi  Prius.**  He  also  referred  to 
the  cases  of  Israel  v.  Benjamin  (6),  and  Dickson  y.  Cass  (e). 

(a)  4  B.  &  A.  204.  That  was  not  stamp  was  insufficieDt,  as  the  bill 

the  case  of  a  bond,  but  of  a  bill  of  was  to  carry  interest .^tmi  the  date 

exchange.    However,  Lord  Ten-  of  it,  and,  therefore,  a  larger  sum 

terden,  the  only  Judge  who  gave  an  was  payable  upon  it  than  50/.  The 

opinion,  and  for  aught  that  ap-  defendant  had  paid  money  into 

pears  by  the  report,  the  only  one  at  Court,  and  Lord  EUenborough  de- 

the  time  in  Court,  said  that  it  had  cided  that  he  was  thereby  preclud- 

been  the  constant  practice  under  edfrom  taking  the  objection.   His 

cimilar  proWsions   applicable  to  Lordship  was  also  inclined  to  think 

bonds  to  measure  the  stamp  duty  that  the  stamp  was  sufficient.  Gar- 

by  the  principal  stun  secured.  row  afterwards  moved  the  Court 

{b)  B  Camp.  40.    That  was  the  on  the  same  ground.    The  Judges 

case  of  a  bill  of  exchange,  drawn  did  not  decide  that  the  stamp  was 

for '^  50/.  sterling,  with  all  legal  in-  suffident;   but  were   clearly   of 

terest  for  the  same."  The  bill  had  a  opinion  that  the  objection  could 

2f.  stamp,  wluch,  under  the  stamp  not  be  taken  after  the  payment  of 

act  then  in  force,  covered  the  a-  money  into  Court, 

mount  of  50/.  only.    Gcrrow,  for  (c)  1  B.  &  Ad.  343.    A  bond 

the  defendant,  contended  that  the  was  given  in  a  penalty  of  2000/., 

VOL.  V.  H 
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Dixon 

V. 

Robinson. 
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Lord  Lyndhurst,  C.  B.^  expressed  his  opinion  that  the 
stamp  must  be  measured  by  the  amount  of  the  principal 
sum;  and,  therefore,  directed  that  the  plaintiff  should  have 
judgment  of  the  term. 

Wighimant  for  the  plaintiff. 

Payne,  for  the  defendant. 

[Attonues — Wrigglenoorih  4r  -R.,  and  Athunt»\ 


conditioned  for  the  payment  of 
all  such  sums  as  the  obligees 
(bankers)  should  advance  to  the 
obligors  on  account  of  the  ac- 
cepting or  paying  any  bills,  &c. 
to  the  amount  of  1000/.,  together 
with  such  lawfid  charges\nd  allow* 
ances  as  were  usually  charged  by 


bankert  in  such  caies,  and  inierest^ 
Held,  that  a  5L  stamp  (the  proper 
stamp  for  a  bond  g^yen  to  secure  a 
sum  exceeding  500/.,  but  not  ex- 
ceeding 1000/.,)  was  hm^fident 
for  this  bond,  which  was  to  secure 
the  bankers'  charges  as  well  as  the 
1000/. 


A^aumed  Sittings  in  London  q/ier  Trinity 

Term,  1831. 


June  22fid.  FiRMiN  r.  CRUCIFIX  and  Staff. 

^!S^X  Assumpsit  on  a  bin  of  exchange,  accepted  by  the 

on  which  jndg-  defendant  Staff  in  the  name  of  Lardners  &  Co.     The 

nenthat  been 

giTenibrtbe  question  in  the  cause  was,  whether  or  not  the  defendant 

mnSS^^nS  Crucifix  was  in  partnership  with  Staff,  carrying  on  busi- 

ttla^thc  **  ^^^^  under  the  firm  of  Lardners  &  Company^    The  pleas 

aian  admiision  were  noH  assumpsit,  and  a  Special  plea,  which  stated  Aat 

?e  defen^t  \  the  said  supposed  bill  of  exchange  was  accepted  by  ike 

mw?]^  rtdi  on  '^'^  defendants  in  respect  of  mustard,  which  the  plidntiff 

the  general  ia-  warranted  to  them,  and  which  turned  out  to  be  bad.    This 

soe,  without  any      -  .  j        t_       i         i  .     •«• 

xeferenoe  to  the  plea  was  demurred  to  by  the  plaintm,  as  not  raismg  a  ma- 

jqpedai  plea  at  ^^  |^^^ .  ^  judgment  by  default  was  given  for  him. . 


^ 
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Thesiger,  for  the  plaintifF,  relied  on  the  statements  in 
that  plea  as  an  admission  upon  the  record^  shewing  the        p^^ 
connection  between  the  two  defendants.  v- 

Crucifix. 

Huiehinsan,  for  the  defendant  Crucifix^  conjended,  that 
the  case  must  be  tried  upon  the  general  issue,  without  any 
reference  to  the  special  plea. 

Lord  Lyndhurst,  C.  B. — That  plea  is  out  of  the  ques- 
tion.   It  is  for  the  Jury  to  decide  upon  the  general  issue. 

The  case  then  proceeded;  but  the  Jury  were  not  satis- 
fied that  Crucifix  was  a  partner;  and,  therefore,  the  ver- 
dict was 

For  the  defendants. 


igeff  for  the  plaintiff. 

Hutchinson^  for  the  defendant  Crucifix. 

[Attomies — Best,  and  Daviet.'] 


MBREDITH  p.  FlAXMAN.  .     y^,^  24th. 

JLRESPASS  for  breaking  and  entering  the  plaintiff's  ifamanem- 
room,  and  taking  his  goods,  and  assaulting  and  beating  his  ^7attfn^with 

•1*  the  officer,  who 

seizes  in  his  pre* 

The  defendant  pleaded  not  guilty,  and  also  justified  the  >ence  the  goods 

,  ,  ,1  ■_     1   .       ofathhrdperson 

entry  and  assault,  on  the  ground  that  a  warrant  had  is-  under  an  execu- 
sued  from  the  Lord  Mayor's  Court  of  London  to  take  the  h^gl[^tlit*he 
goods  of  a  person  named  Salt,  which  were  in  the  room  in  ™*^"  ^^?*f^ 
question,  and  he  entered  for  the  purpose  of  taking  them;  the  officer's  acts. 
and  while  he  was  endeavouring  to  get  at  them,  the  plain-  that 'in  ^  a 
tiTs  wife  obstructed  him.  ^^/Td  ta!* 

terferes,  he  ought 
to  point  out  to 
the  officer  what  goods  are  to  he  takeui  and  what  not;  also,  if  in  such  a  case  an  unjiutifiable  assault 
be  conmutted  by  the  officer,  the  party  authorising  the  seizure  will  not  be  answerable  for  it,  unless 
it  be  shewn  in  some  way  to  ha^e  been  conunitted  by  1^  direction. 

U  2 
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The  defendant  in  this  action  had  been  plaintiff  iii  an  ac- 
i^i^^^^H      tion  in  the  Mayor^s  Court,  and  had  obtained  a  verdict  and 
*•  judgment  against  a  Mr.  Salt,  a  surgeon,  the  upper  part  of 

whose  house  the  plaintiff  and  his  family  had  occupied  for 
about  two  years.  The  greatest  part  of  the  goods  taken 
had  been  at  one  time  the  property  of  Salt.  And  the  main 
question  of  fact  in  the  cause  was,  whether  there  had  been 
any  transfer  of  them  by  Salt  to  the  plaintiff.  But  it  ap- 
peared that  there  were  a  table  and  two  pictures,  which 
were  the  property  of  the  plaintiff,  having  been  Inrouglit 
by  him  from  bis  former  lodgings.  It  did  not  appear  that 
the  defendant  himself  was  in  the  room  at  all,  and  the  as- 
sault upon  the  wife  was  committed  by  one  of  the  officersy 
who  went  in  under  the  warrant.  The  defendant,  however^ 
was  proved  to  be  near  at  hand  during  the  seizure,  and  in 
communication  with  the  officers ;  and  a  witness  stated  that 
he  heard  him  say  to  the  broker,  *'  1*11  be  damned  but  I'll 
have  them;**  but  he  could  not  say  of  what  they  were 
speaking. 

On  the  part  of  the  defendant  it  was  contended,  that,  for 
the  assault,  he  was  clearly  not  liable  to  answer. 

On  the  part  of  the  plaintiff  it  was  said,  that,  as  he  au« 
thorized  the  seizure,  he  was  answerable  for  any  violence 
which  took  place  in  the  execution  of  it. 

Lord  Lyndhurst,  C.  B. — You  must  shew,  in  some  way, 
that  the  violence  offered  to  Mrs.  Meredith  was  done  by 
the  direction  of  the  defendant. 

No  further  evidence  was  given;  and  no  further  notice 
was  taken  of  this  point  in  the  course  of  the  cause.  Salt 
swore  that  he  transferred  the  goods  to  the  plaintiff  for  a 
sum  of  37/.  lOs. 

On  the  part  of  the  defendant,  evidence  was  given  to  shew 
that  it  was  highly  improbable  that  any  such  transfer  had 
bond  fide  taken  place. 


V. 

Flaxmah. 
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Lord  Lyndhurst,  C.B.,  (in  addressing  the  Jury)  said — 
supposing  you  should  think  that  no  money  was  paid,  and  merbditu 
consequently  that  there  was  no  transfer  of  the  goods 
which  belonged  to  Salt^  yet  there  is  another  point  which 
may  affect  the  verdict.  There  was  a  part  of  the  goods 
taken^  viz.  a  table  and  two  pictures,  which  were  confessed- 
ly the  property  of  Mr.  Meredith.  If  a  man  employing  an 
officer  chooses  to  attend  with  the  officer,  who  seizes,  in  his 
presence^  the  goods  of  a  third  person,  under  the  execution 
he  baa  sued  out,  he  makes  himself  responsible  for  the 
officer's  act;  but,  if  he  is  not  there,  and  does  not  person- 
ally interfere  in  the  matter,  he  is  not  liable.  The  ques- 
tions, therefore,  for  your  consideration  will  be,  whether  the 
goods  said  to  have  been  transferred  were  the  property  of 
Meredith  or  of  Salt;  and,  if  of  Salt,  then  whether  these 
particular  articles,  viz.  the  two  pictures  and  the  table, 
were  the  property  of  Meredith,  and  were  taken  among  the 
rest  by  the  authority  of  Flaxman ;  for,  if  they  were,  then  he 
is  liable*  It  will  be  for  you  to  say,  whether  he  was  so  act- 
ing as  to  identify  himself  with  the  particular  goods  taken. 
As  it  seems  to  me,  he  ought  to  have  pointed  out  to  the 
officers  what  was  to  be  taken,  and  what  not.  He  was  there  in 
communication  with  the  officers,  and  it  appears  tome,  that 
by  this  he  has  made  himself  responsible  for  their  acts. 
The  question  will  be,  whether  these  goods  with  the  rest 
were  taken  by  the  direct  authority  of  Flaxman;  for,  if  they 
were,  then  he  will  be  liable;  if  not,  then  these  goods  must 
ahare  the  same  fate  as  the  rest.  If  you  think  he  left  it  en. 
tirely  to  the  officer  and  the  broker  to  act  according  to  their 
discretion,  then  he  will  not  be  responsible. 

The  Jury  found  for  the  plaintiff,  damages  40«. 
for  the  table  and  picture,  saying  they  thought 
the  officers  were  acting  under  the  directions 
of  the  defendant. 

Adolphus,  Price,  and  Humfrey,  for  the  plaintiff. 

Thesiger  and  Erie,  for  the  defendant. 

[Attomies—  Becke,  and  WUhti£hby»1 
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Farebrother  and  Another  v.  Wobsley  and  OthenyEz- 
June  24th.         ecutors  and  Executrix  of  Joshua  Hurst,  deceased. 

If  a  Sheriff  de-  CLOVEN  ANT.  The  substance  of  the  declaradon,  as 
forlf ^re-"  **  regarded  the  points  in  the  cause  which  are  here  report- 
turnasweUas    ed,  was,  that  the  deceased,  Joshua  Hurst,  covenanted 

he  can,  he  may  ,  . 

recover  his  costs  With  the  puiintiffs,  as  Sheriff  of  Middlesex,  as  a  surety 
tiesof  hL'bamff  ^^^^  Others  of  their  bailiff,  Joshua  Hurst  the  younger;  one 
who  executed      p^^t  of  which  covenant  was,  "  that  the  said  biuliff  should 

thewrit;  though    ^  .  .  • 

he  has  a  verdict  and  would  well  and  truly  pay  to  the  said  Sheriff,  his  un- 

the  ground  thst  dcr-sheriff,  or  deputies,  or  one  of  them,  the  costs  and 

not^produced  charges  of  defending  any  action,  and  of  prosecuting  or 

which,  in  an-  opposing  any  motion  in  or  application  to  the  Court,  toncA- 

ether  and  sub*       ,  ,  ••■•i*     .«•«• 

sequent  suit  be-  wg  or  concemmg  any  matter,  wheretn  the  said  DaiBff 
paSai,**invoiv-  sl^ould  act  OT  assume  to  act  as  bailiff  to  the  said  Sheriff.** 
ing  the  same       ii  fj^^j^  stated  Certain  motions  which  the  plaintiffs  were 

question,  was  ,         .        t       -ri      % 

obtained.  obliged  to  make,  and  a  certain  action  in  the  Exchequer 

in  such  an  ac-     which  they  were  obliged  to  defend,  in  consequence  of  a 

hL"oMllin^*a     ^®^""^  *^  *  ^"*  ™*^®  ^y  *^®  bailiff's  direction, 
ruienirifora         The  defendants  pleaded,  that  the  plaintiffs  were  not 

compromises  the  damnified;  and  also,  as  to  the  costs  of  defending  the  ac- 
aMen7o?jwiw  ^^^  "*  *^®  Exchequer,  that  they  were  incurred  by  the 
of  the  sureties,    plaintiffs  unuecessarily  (a). 

by  paying  a  less   "^  ^  ... 

sum  for  dam-  The  plaintiffs  replied,  taking  issue  on  the  plea  of  mm 

would  be  reco-  domnificatus,  and  alleging,  that  the  costs  in  the  action  in 

icM  ram  fo?  *  *^®  Exchequer  were  necessarily  incurred.    Vaiipus  sums 

costs  than  were  were  sought  to  be  recovered,  which,  as  they  had  been 

incurred—- he 

may  recover  hu  paid  by  the  Sheriff  in  respect  of  matters  for  which,  ac- 
S^surciy  whT  cording  to  the  deed,  the  baiUff  gave  directions  in  writing, 
did  not  assent,     j^  jg  uq^  necessary  to  introduce  here.    But  it  appeared, 

the  compromise 

was,  under  the  ctrcumstances,  reasonable. 

Semble,  also,  that  in  such  a  case  the  words  "  costs  of  any  appUcatim  to  the  Court  tomckbtg  or 
coneemht^  any  matter,  wherein  the  bailiff  should  act  or  astume  to  act  m  bailiff,"  will  comprise  the 
costs  of  an  application  to  the  Court  to  set  aside  the  judgment  on  which  the  execution  was  found- 
ed, the  return  to  which  gave  rise  to  the  action  against  the  Sberiffl 

(a)  There  was  another  plea,  which  was  held  bad  on  demurrer  after 
argument,  vide  I  Crompt.  &  Jervis,  549. 


N 
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that,  in  the  month  of  May,  1827,  a  judgment  was  obtain- 
ed by  Mr.  Wilton  against  Mr.  Chambers,  for  16,000?.,  in   VLt^f^BKojuzK 
coQsequence  of  which  a  writ  of  execution,  indorsed  to  o. 

levy  ISOOLf  was  delivered  to  Hurst  the  bailiff,  who,  under 
Wilton*8  direction,  levied  to  a  considerable  amount  on 
goods  at  Enfield,  as  the  goods  of  Chambers.  Immedi- 
ately  after  the  levy,  notice  was  given  to  the  bailiff,  by  the 
assignees  under  a  commission  of  bankrupt  which  had 
been  issued  against  Chambers,  that  the  goods  belonged 
to  them  and  not  to  Chambers.  The  Sheriff  returned 
mtUa  bona — upon  which  Wilton  commenced  an  action  in 
the  Exchequer  for  a  fiedse  return.  The  Sheriff  applied  to 
the  Court  of  King's  Bench  to  set  aside  the  judgment  in 
WiUan  v.  Chambers,  and  obtained  a  rule  nisi,  which  was 
not  made  absolute.  The  costs  amounted  to  81/.  Upon 
proof  of  this  being  tendered — 

Erskine  objected,  that  it  was  not  evidence  against  the 
defendants,  as  it  would  have  relation  to  circumstances 
precedent  to  the  time  at  which  the  bailiff  began  to  act, 
aod  there  was  no  evidence  that  he  had  authorized  the  ap- 
plication. 

Lord  Lyndhuest,  C.  B. — ^What  has  the  Sheriff  to  do 
with  the  judgment  in  Wiliam  v.  Chambers? 


u — There  would  have  been  an  end  of  the  matter 
altogether,  if  the  applicatioa  had  succeeded.  It  was  made 
under  the  advice  of  counsel;  the  object  was  to  defeat  the 
action  of  Wilton  v.  Farebroiher, 

Lord  Ltnduurst,  C.  B.-<-I  will  take  the  evidence;  we 
shall  see  how  it  connects  itself  with  the  case  afterwards. 

It  appeared  also,  that  the  cause  of  Wilton  v.  Farebro^ 
ther  was  tried,  and  a  special  verdict  found,  and  a  nrie  nisi  for 
a  new  trial  obtabed;  this  was  afterwards  abandoned  by 
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consent,  and  the  cause  was  compTomised,  by  an  agrees 

Farbbrothbr    ""^"^  ®"  *^®  P*'*  ^^  *^®  Sheriff  to  pay  SOOL  damages, 
_   V.  and  4O0L  costs.    This  was  less  than  the  actual  amount  of 

WORSLET. 

the  costs.  The  agreement  was  made  with  the  assent  of 
the  other  sureties,  but  not  with  the  assent  of  the  defiend- 
antSj  the  executors.  It  appeared,  however,  that  they  did 
not  require  the  Sheriff  to  proceed*  but  only  said  diey 
would  have  nothing  to  do  with  it.  The  Sheriff**  coats  in 
this  action  were  sought  to  be  recovered,  but  not  any  part 
of  the  sum  paid  for  the  compromise.  It  was  also  sought 
to  recover  a  sum  of  80/.  14^.,  being  the  costs  of  an  appli- 
cation by  the  Sheriff  to  postpone  the  trial  of  WiUom  v. 
Farebrather,  till  a  cause  of  Bemaseoni  v.  Farebroiker,  in- 
volving the  bankruptcy  of  Chambers,  which  had  been 
tried  once  in  the  Court  of  King's  Bench,  should  have 
been  tried  again. 

Erskine  for  the  defendants. — It  is  for  the  Jury  to  say, 
under  the  direction  of  his  Lordship,  whether  the  Sheriff 
can  recover  any  part  of  the  costs  of  the  cause  of  WUUm 
V.  Farebroiher,  as  it  was  compromised  without  the  con- 
sent of  the  executors.  It  is  admitted,  that  they  were  not 
parties  to  the  compromise,  therefore,  they  cannot  be  fiuriy 
implicated  in  any  of  the  consequences  arising  from  it*  As 
the  Sheriff  thought  proper  to  enter  into  a  compromiae 
with  some  of  the  sureties,  to  those  sureties  he  must  look, 
and  not  to  those  who  refused  to  be  parties  to  any  such 
agreement.  The  costs,  also,  of  putting  off  Wiliomw. 
Farebroiher  were  spontaneously  incurred,  and  cannot  be 
recovered. 

Lord  Lyndhurst,  C.  B. — ^I  have  no  doubt  about  these 
costs,  my  only  doubt  is  as  to  any  costs  which  are  the  re- 
sult of  a  compromise. 

Jervis,£oT  the  plaintiffs. — The  question  is,  did  the  ex- 
ecutors protest  against  the  comprcmiise,  did  they  insist  on 
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the  SherifiTs  going  on  and  defending?    It  was  necessary 
that  the  action  should  be  defended,  and  it  was  defended  i?^,,.i,^„p.. 
up  to  a  certain  time,  and  the  Sheriff  exercised  a  sound  «• 

ojscretion  m  compronusmg  it. 

Erskine. — ^The  Sheriff  should  not  have  come  to  such  a 
compromise,  unless  he  could  shew  that,  if  he  had  gone  on, 
he  must  have  been  defeated.  In  WiUon  v.  Farebrother, 
the  bankruptcy  was  to  be  made  out  by  the  Sheriff,  and 
be  did  not  prove  the  trading  satisfactorily.  That  has 
since,  in  another  case,  been  established;  and  if  the  Sheriff 
had  gone  on,  he  would  eventually  have  succeeded,  and 
received  his  costs  from  Wilton. 

Lord  Ltndhurst,  C.  B. — There  is  no  question  for  the 
Jury.  There  is  no  evidence  at  present  before  the  Court, 
whether  the  Sheriff  exercised  a  sound  discretion  in  what 
he  did.    He  has  compromised  a  defended  cause. 

Jervis, — ^It  appears  that  Wilton's  costs  exceeded  in 
amount  the  sum  paid  for  them  on  the  compromise. 

Lord  Lyndhurst,  C.  B. — There  is  no  knowing,  if  a 
tew  trial  had  been  obtained,  and  a  verdict  had  passed  for 
the  Sheriff,  what  arrangement  the  Court  would  have  made 
with  respect  to  the  costs.  It  does  not  follow  that  the 
Court  would  have  granted  a  new  trial  on  payment  of 
costs.  It  is  possible,  that,  if  the  cause  had  gone  on,  Wil* 
ton  would  have  had  to  pay  the  costs. 

ErsJnne, — ^If  the  costs  were  incurred  in  consequence  of 
the  Sheriff's  neglecting  to  put  in  evidence  which  was  in 
his  power,  who  ought  to  bear  them?  Surely  the  Sheriff, 
whose  conduct  occasioned  tbem,  and  not  the  bailiff,  who 
had  nothing  to  do  with  the  matter* 

Lord  Lyndhurst,  C.  B. — I  should  say, not  at  all;  they 
conduct  the  defence,  and  do  it  as  well  as  they  can ;  they 
are  defendTfaig  for  the  bailiff. 
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Erskine* — Then,  with  respect  to  the  8R,  the  costs  of 
Paebbrothbr    *^^  application  to  set  aside  the  judgment? — 


1^ 

WORSLBT. 


Lord  Lyndhurst,  C.  B. — ^I  think,  as  to  the  81L,  that 
it  was  an  extremely  reasonable  act,  to  apply  to  the  Court 
to  get  rid  of  the  judgment. 

Erskine  and  Matming, — ^It  is  not  within  the  covenant 
The  words  are,  **  all  costs  of  any  motion  in,  or  application 
to,  the  Court  touching  or  concerning  any  matter,  wherein 
the  said  bailiff  shall  act  or  assume  to  act." 

Lord  Lyndhurst,  C.  B. — I  think  that  covers  such  a 
transaction.  I  think  the  words,  ^*  touching  or  concem- 
ing,**  bring  it  within  the  covenant;  but  you  shall  not  be 
concluded  by  my  opinion  here. 

Verdict  for  the  plaintiffs,  for  the  amount  in 
the  particulars  of  demand,  with  leave  to 
move  to  reduce  the  damages  by  the  two 
sums  objected  to:  vUt.  the  Sheriff's  costs 
of  the  compromised  action,  and  those  of 
the  motion  to  set  aside  the  original  judg^ 
ment;  the  whole  bill  of  costs  to  be  sub- 
ject to  taxation. 

Jervis  and  BurcheU^  for  the  plaintiffs. 
Erskine  and  Mannings  for  the  defendants. 
[Attornies— &iuM  4r  Son^  and  Arrowmitk,'] 


Mannings  {Erskine  having  been  promoted  to  the  office 
of  Chief  Judge  of  the  New  Court  of  Bankruptcy),  obtain* 
ed  a  rule,  pursuant  to  the  leave  given  at  the  trial,  which, 
after  argument,  was 

Discharged. 
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Rex  9.  George  Smith.  j^    lg^^ 

Indictment  on  the  stat.  55  Geo.  s,  c.  i84,  s.  7.  ^  ^  ^  ^^ 

Tht  first  count  of  the  indictment  stated  that  the  prisoner,  ^j^S^^^f^J^^i^ 
on  the  1 6th  day  of  April,  1  Will.  4,  feloniously  and  fraudu-  in  the  stamp of- 

11ft  1  t»  t»  ..4,  fice,  to  cut  off 

lently  did  cut,  tear,  and  get  on  from  a  certain  piece  of  uie  comen  of 
parchment,  a  certwi  impression  of  a  die,  provided,  made,  ^ch^mthe 
and  used  in  pursuance  of  an  act  passed,  55  Geo.  8,  inti-  ^^^^  P*Pf5     . 

^  ,        '^  '  stamiM  allowed 

tuled  **  An  Act  &c.*'  for  denoting  a  certain  duty,  to  wit,  of  for  as  spoUt,  by 
252.,  with  intent  fraudulently  to  use  it  upon  another  piece  en  of  stam^' 
of  parchment   In  the  third  count,  the  intent  laid  was  an  in-  ^!^'*"'  **** 
tent  to  use  the  impression  on  **  another  piece  of  parchment  ttamps  and  the 

small  pieces  of 

chargeable  with  duty.'*    The^^A  count  stated  it  to  be  the  parchment  so 
impression  of  a  die  which  had  been  thentofore  made  and  wUAweie  giu- 
used  "  in  pursuance  of  the  statute  made  and  provided  for  ed  to  them,  into 

.  .  i.  1       ••     •  •!        t       thefire,  without 

denoting  a  certain  duty,  being  one  of  the  dunes  under  the  teparatingthem. 

Instead  of  doing 
this,  he  separat- 
ed a  blue  paper  stamp  from  the  small  piece  of  parchment  to  which  it  had  been  glued,  and  glued 
it  to  a  new  skin  of  parchment,  on  which  the  words  *<  This  indenture  "  had  been  written.  The 
Jury  found,  that  he  had  no  fraudulent  intent  when  he  cut  the  stamp  from  the  skin  of  parchment, 
but  that  he  had  when  he  separated  the  blue  paper  stamp  from  the  small  piece  of  parchment;  and 
that  he  then  intended  to  apply  the  stamp  to  a  parchment  intended  to  be  used  as  an  indenture  :— 
Htld^  that  this  was  a  capital  offence.  And  it  bdng  uncertain  whether  the  stamp  so  separated  was 
impressed  before  or  after  the  passing  of  the  stat  55  Geo.  3,  c.  184,  it  was  held,  that  the  party  might 
be  properly  convicted  on  a  count  stating  the  stamp  to  be  the  impresdon  of  a  die  made  and  used 
**  in  pursuance  of  the  statute  made  and  provided  for  denoting  a  certain  duty,  being  one  of  those 
under  the  management  of  the  commissioners  of  stamps." 


108  CASES  AT  THE 

1831.  ^  care  and  management  of  the  commissioners  of  stamps  of 
Great  Britain."  The  second,  fourth,  and  sixth  counts 
laid  an  intent  to  use  the  stamp  on  vellum  instead  of  parch- 
ment. 

It  appeared,  that  the  prisoner  was  a  junior  clerk  in  the 
office  for  the  allowance  of  spoiled  stamps;  and  that,  on  the 
9th  of  April,  he  was  attending  at  that  office,  and  it  was  his 
duty  to  cut  off  the  comers  of  parchments,  &c.,  on  which 
the  stamps  allowed  for  as  spoilt  were,  and  to  put  the  stamp, 
and  the  small  piece  of  parchment  to  which  it  was  glued, 
into  the  fire.  It  was  proved  that  parchments  are  stamped 
by  glueing  a  square  piece  of  blue  paper  to  the  parchment, 
and  stamping  it  with  a  heavy  stamper.  It  was  also  prov- 
ed, that  one  of  the  witnesses  had  procured  for  the  prisoner 
two  skins  of  parchment,  on  each  of  which  the  words 
"  This  indenture,**  were  written;  and  that  afterwards  he 
desired  the  same  witness  to  sell  those  two  skins  of  parch- 
ment, each  of  the  skins  then  bearing  a  25L  stamp  affixed 
to  it  on  blue  paper ;  each  of  those  blue  paper  stamps  hav- 
ing been  separated  from  the  piece  of  parchment  to  which 
it  had  originally  been  glued.  It  appeared  that  25L  stamps 
were  used  before  the  55  Geo.  3;  but  by  the  stat.  55  Geo. 
3,  c.  184,  the  commissioners  of  stamps  have  a  power  of 
ordering  that  dies  before  used,  may  be  used  after  that  act 
To  shew  this  to  be  a  stamp  used  under  that  statute,  the 
order-book  of  the  commissionors  of  stamps  was  produced. 
In  this  book  was  contained  an  order  of  the  commissioners 
of  stamps,  directing  this  die  to  be  continued  in  use.  This 
order  was  signed  by  the  secretary  who  was  dead,  but  his 
handwriting  was  proved.  None  of  the  witnesses  could 
say  whether  the  two  blue  paper  stamps,  which  were  the 
subject  of  the  present  indictment,  had  been  impressed  be- 
fore or  after  the  passing  of  the  stat.  55  Geo.  3,  c.  184. 

Adolphus,  for  the  prisoner. — ^There  are  in  this  case  two 
objections;  the  stat.  55 Geo.  3,  c.  184<,  s.  7,  makes  it  a  felony 
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to  fraudulently ''  cut^  teaTi  or  get  ofi;  or  cause  or  procure  to 
be  cut,  toruy  or  got  off  the  impression  of  any  stamp  or  die 
which  shall  have  been  provided,  made,  or  used  in  pursu* 
ance  of  this  or  any  former  act,  for  expressing  or  denoting 
any  duty  or  duties  under  the  care  and  management  of  the 
commissioners  of  stamps,  or  any  part  of  such  duty  or  du- 
ties, from  any  ▼ellum,  parchment,  or  paper  whatsoever,' 
with  intent  to  use  the  same  for  or  upon  any  other  vellum, 
parchment,  or  paper,  or  any  instrument  or  writing  charged 
or  chargeable  with  any  of  the  duties  hereby  granted.** 
Now,  supposing,  for  the  sake  of  argument,  that  these  2SL 
stamps  are  the  stamps  cut  off  by  the  prisoner,  at  the  office 
for  tke  allowance  of  spoUt  stamps,  still  he  did  not  fraudu* 
lently  cut  them  off,  because  it  was  his  duty;  and  the  bad 
intention  of  converting  them  might  have  occurred  after 
they  were  cut  off.  The  offence  contemplated  by  the  act, 
was  the  fraudulently  cutting  off  stamps  from  one  parch- 
ment and  affixing  them  to  another.  The  other  objection 
is  this,  that  the  first  four  counts  state  that  these  were  the 
impressions  of  a  die  made  and  used  ih  pursuance  of  the 
Stat.  56  G^.  3,  c«  184;  now,  the  witnesses  cannot  say 
whether  these  very  impressions  did  not  exist  before  that 
time.  It  is  said,  that  the  Jlfik  and  sixth  counts  merely 
state  the  die  to  have  been  used  under  the  statute  in  such 
case  made  and  provided.  Now,  we  have  no  proof  of  ita 
use  under  any  previous  statute* 

Mannings  on  the  same  side.*— This  was  not  a  case  in  the 
contemplation  of  the. Legislature*  The  words  relate  to  a 
case  of  fraudulently  cutting  off  the  stamp  from  one  deed 
and  putting  it  on  another,  and  not  to  cases  where  the  per* 
son  does  it  in  the  discharge  of  his  duty ;  and  if  such  a  ease 
as  this  had  been  meant,  there  would  have  been  a  provi- 
sion  for  the  carrying  away  and  dealing  with  stamps  pro** 
perly  cut  off  in  the  fiiM  instance* 

C.  Phillips^  on  the  same  side. — ^The  first  objection  is 
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perhaps  rather  a  question  for  the  Jury,  as  it  will  be  for 
them  to  consider^  whether  the  prisoner  had  any  bad  fallen- 
tion  at  the  time  he  cut  off  the  stamps,  or  whether  he  did 
it  in  the  discharge  of  his  duty.  The  second  objection  does 
not  appear  to  be  met  by  the  commissionera'  order;  and 
the  prosecutors  are  bound  to  proTe  distinctly  that  these 
pieces  of  blue  paper  did  not  exist  till  after  the  passing  of 
some  statute  "  in  such  case  made  and  provided.**  This 
section  of  the  act  of  Parliament,  55  Greo.  3,  requirea»  as  I 
submit,  that  the  stamps  should  be  transferred  to  some  vdi* 
lum  or  parchment  chargeable  with  duty.  Now^  if  these 
parchments  had  been  complete  indentures,  they  wonU 
have  been  such ;  but  the  blank  parchments  are  not  liable  to 
duty;  and  it  is  no  fraud  on  the  revenue,  unless  the  stamp 
was  transferred  to  some  complete  instrument 

DenmoMf  A.  G.,  for  the  prosecution. — As  to  the  objec- 
tion that  these  impressions  may  have  been  in  existence 
before  the  55  Geo.  S,  I  would  say,  that  these  stamps  either 
existed  before  that  stot  or  they  did  not.  If  they  did,  diey 
w^re  the  impressions  of  stamps  used  under  the  act  of  Par- 
liament then  in  existence.  With  respect  to  the  objectioiit 
that  the  stamps  were  not  affixed  to  complete  instrument^ 
I  submit  that  the  words  **  vellum,  parchment,  and  pi^per," 
are  three  descriptions,  distinct  from  that  of  **  instrument 
chargeable  with  duty.'*  It  is  said,  that  putting  the  stiunps 
upon  blank  parchment  was  no  fraud  on  the  revenue. 
I  admit  that  it  was  not  immediate,  but  it  would  be  a  firand 
as  soon  as  the  indenture  was  filled  up.  It  is  also  object- 
ed, that  the  prisoner  had  no  bad  intent  when  he  cut  off 
the  comer  of  the  skin  of  parchment  on  which  it  originally 
was;  but  it  appears,  that  he  afterwards  got  off  the  blue 
paper  stamp  from  the  small  piece  of  parchment  on  which 
it  was  glued,  which  was  no  part  of  his  duty,  as  he  ought 
to  have  burnt  the  whole  together;  and  this  I  submit  cleaily 
shews  whatsis  intention  was. 
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Ch$mey. — ^Whether  the  prisonerj  when  he  cat  oflP  the 
comer  of  the  skin  of  parchment  at  the  Stamp  Office,  had 
a|iy  bad  intent,  is  immaterial,  because  he  must  have  had  it 
when  he  separated  the  blue  paper  from  the  bit  of  parch- 
ment to  which  it  was  glued.  With  respect  to  the  last  ob- 
jection, it  is  not  necessary  that  the  stamp  should  be  actually 
transferred  to  any  instrument:  it  must  be  cut  or  taken  off 
with  intent  to  use,  and  we  produce  the  parchment  to 
which  it  was  transferred,  to  shew  the  intent  With  re* 
spect  to  the  other  objection,  that  the  impression  was  not 
made  firom  a  die  used  under  the  stat*  55  Geo.  S,  chap.  184, 
if  the  other  side  get  rid  of  the  first  four  counts,  they  bring 
themselves  within  the  5th  and  6th  counts. 


Ill 
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7Z.  Scarlett  cited  the  case  of  Rex  v.  Holland  Palmer  (a), 
and  contended,  that  the  words  *'  vellum,  parchment,  or 
paper,  or  any  instrument  chargeable,"  must  be  taken  in  the 
disjunctive. 

AdcHphuM  in  reply. — It  is  essential  that  the  party  shall 
feloniously  cut  off  the  stamp.  Now,  I  submit,  that  here 
he  did  not  fraudulently  cut  it  off,  as  he  did  it  in  the  dis- 
charge of  his  duty.  The  Aitomey-Oeneral  puts  the  case 
upon  a  very  nice  point,  for  he  contends,  that  the  separating 
the  blue  paper  from  the  bit  of  parchment  to  which  it  is 
glued  constitutes  the  offence.  But  I  submit,  that,  if  the 
party  had  not  a  guilty  intent  at  the  time  of  the  original  re- 
moving of  the  stamp,  it  is  not  a  capital  felony ;  and,  with 
respect  to  the  other  point,  I  submit  that  there  is  no  evi- 
dence that  the  die  from  which  this  stamp  was  struck  was 


(a)  2  Eases  P.  C.  893,  That  was 
an  indictment  on  the  stat.  23  Geo. 
3,  c.  49,  s.  20,  which  makes  it  afe- 
lony  to  expose  to  sale  ''any  paper 
liable  to  a  stamp  duty,  unth  any 
eonnterfdt  impression  thereon, 
knowing,"  &c.    The  prisoner  sold 


blank  papers  with  forged  receipt 
stamps  on  them.  The  Judges 
held,  that  the  prisoner  was  rightly 
convicted,  and  that  pieces  of  paper 
destined  and  prepared  for  receipts 
must  be  taken  tot»e  paper  liable 
to  stamp  duty. 
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1831.        used  by  the  commissioners  of  stamps  at  the  time  when  thb 
impression  was  taken. 

Mr.  Justice  Bosanquet. — It  does  not  appear  to  me  that 
any  of  the  points  are  sufficient  to  induce  the  Court  to  with- 
draw the  case  from  the  consideration  of  the  Jury.  The 
first  objection  is,  that  this  act  of  Parliament  applies  only  to 
cases  where  the  party  wrongfully  cuts  oflp  the  stamp  froni 
some  instrument.  However,  that  is  got  rid  of  by  the  ob* 
servation  of  one  of  the  learned  counseli  that  it  is  a  question 
for  the  Jury»  whether  the  prisoner  cut  off  this  stamp  finr 
any  unlawful  purpose ;  but  there  is  another  view  of  the 
case  in  which  I  am  disposed  to  concur;  which  is  this: 
admitting  that  the  prisoner  originally  cut  off  the  comer 
of  the  skin  of  parchment  which  bore  the  stamp,  without 
any  bad  intent,  still,  if  he  separated  the  blue  paper  stamp 
from  the  small  piece  of  parchment,  having  then  a  fraudu- 
lent intent,  I  think  his  offence  would  be  within  the  act  of 
Parliament.  The  offence  in  the  act  is  the  cutting  a  stamp 
from  any  parchment  with  intent  to  transfer  it  to  any  other 
parchment,  &c.  It  has  been  contended,  that  the  words 
'*  charged  or  chargeable*'  apply  to  the  words  '*  vellum, 
parchment,'*  &c.  It  is  true,  that  in  this  case  there  was  no 
complete  instrument  written  on  the  parchment  to  which 
these  stamps  were  transferred.  But  still  the  question  is, 
whether  the  same  construction  ought  not  to  apply  as  in 
Palmer^s  case:  and  it  also  appears,  that  each  of  these  skins 
have  the  words  *'This  Indenture"  written  upon  them.  If 
the  impression  was  fraudulently  detached  from  one  parch- 
ment, in  order  to  be  annexed  to  some  other  parchment  in- 
tended to  be  used  as  an  indenture,  the  offence  is  complete. 
The  only  other  objection  is,  that  it  is  not  shewn  that  this 
was  an  impression  of  a  stamp  used  under  the  stat.  55  Geo. 
8,  c.  184.  Now,  if  these  impressions  were  made  befinre 
the  55th  Greo.  3,  they  cannot  be  taken  as  impressions 
from  a  die  under  that  act  of  Parliament.    If  they  were 
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made  after  that  period,  I  think  that  the  earlier  comitB  are 
sustained ;  bnt«  if  they  were  made  before,  the  latter  counts 
of  the  indictment  apply. 

Mr.  Justice  Littledale. — There  are  several  questions 
to  be  left  to  the  Jury,  and  there  are  important  points 
which  may  be  considered  hereafter. 

•  ■ 

The  prisoner  was  called  on  for  hb  defence. 

Mr.  Justice  Bosanquet  (in  sumiping  up). — In  this  case 
several  questions  arise.  The  first  question  is,  whether 
th^se  are  the  impressions  of  a  die  used  under  the  autho- 
rity of  the  commissioners  of  stamps;  for,  if  so,  they  must 
have  been  used  under  the  stat.  55  Geo.  8,  c.  184«,  or  some 
former  act  of  Parliament.  You  must  also  find  whether 
these  impressions  were  made  before  the  55th  Geo.  3 ;  be* 
cause,  if  they  were,  the  Judges  will  consider  the  case  upon 
the  latter  counts  only.  The  next  question  is,  whether  the 
prisoner  took  off  these  impressions  with  a  fraudulent  intent, 
to  annex  them  to  some  other  piece  of  parchment;  and  whe- 
ther he  intended  to  annex  them  to  some  piece  of  parchment, 
whidi,  when  used,  would  be  liable  to  the  payment  of  duty  ? 
You  will  also  consider,  whether  he  intended  to  misapply 
them  at  the  time  he  cut  them  from  the  corners  of  the  skins 
at  the  Stamp  Office,  where  he  was  acdng  in  discharge  of 
his  duty.  If  you  think  that  he  fraudulently  removed  the 
stamp  from  a  parchment,  with  intent  to  place  it  on  some 
other  parchment,  I  think  you  ought  to  find  him  guilty. 
But  I  wish  you  also  to  give  me  your  opinion — Ist,  whether 
these  impressions  were  made  before  or  since  the  year  1815 ; 
2nd,  whether,  at  the  time  he  cut  off  the  stamp  in  the  dis- 
charge of  his  duty,  he  intended  to  apply  it  to  some  other 
piece  of  parchment ;  Srd,  whether,  at  the  time  he  detached 
the  blue  paper  from  the  small  piece  of  parchment  to  which 
it  was  glued,  he  intended  to  apply  it  to  any  other  parch* 
ment ;  and  4th,  whether  he  intended  to  apply  the  stamp  to 
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a  parchmeDt  to  be  used  as  an  indenture,  whidb  woqU  be 
liable  to  stamp  duty  when  compkte. 

The  Jury  found  the  prisoner  guilty. 

In  answer  to  the  questions  of  the  leafned  Judge,  Aey 
said — 1st.  That  they  had  no  m^ans  of  kndwiflg 
whether  the  impressions  were  made  befote  or  siiM 
the  55th  Geo.  3. 

2nd.  That  they  acquitted  the  prisoner  of  fWiuduIealin- 
tent  at  the  time  he  cut  the  stamps  from  the  skins  at 
the  stamp  office. 

drd.  That  they  found  him  guilty  of  fraudulent  intaM 
at  the  time  he  separated  the  blue  paper  fiotti  tbe 
small  piece  of  parchment  to  which  it  was  ghied.^ 

4lh.  That  they  found  him  guilty  of  intending  to  li^f)^ 
the  stamp  to  a  parchment  which  was  intended  to 
be  BSed  as  an  indenture. 

Mr.  Justice  Bosanquet  directed  a  verdict  of  guilty  to 
be  entered  on  the  5th  and  6th  counts,  and  reseired  die 
case  for  the  opinion  of  the  Judges. 


Dennuin,  A.  G.,  Gumeyy  Alley,  and  R.  Scarletit  foir  Ike 
prosecution. 

AdotphuSf  Manning,  and  C.  Phillips,  for  the  defence. 

[Attomies — Timnu,  and  Harmer.'] 


This  case  was  afterwards  considered  by  the  Fifteen 
Judges,  who  held  the  conviction  right. 


By  tbe  stat.  55  Geo.  3,  c.  184, 
s.  7*  it  18  enacted—*'  That  if  any 
person  shall  forge  or  counterfdty 
or  cause  or  procure  to  be  forged  or 
Gounterfeitedy  any  stamp  ordie>  or 
any  part  of  any  stamp  or  die, 
which  shall  have  been  provided, 
made,  or  used,  in  pursuance  of  this 


act,  or  in  pursuancie  of  iny  iarMr 
actor  acu  relating  tony  stan^^di- 
ty  or  duties,  or  thaU  forge,  coaa 
terfeit,  or  resemble,  or  csose  er 
procure  to  be  forged,  coonterlell- 
ed,  or  resembled,  the  impresrion  or 
any  part  of  die  impression  of  ikf 
such  stamp  or  die  as  afiweiaid. 
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upMi  my  vdlaiiiy  pflrdimeiit,  or 
pi^MNTy  or  shall  stamp  or  mark,  or 
eanise  or  procure  to  be  stamped  or 
marked,  any  TeBviiiiy  pardimeiit, 
or  paper,  whh  any  snch  foi^^ed  or 
cofmilerfirited  siaDspordle,  ofpart 
of  any  stiraip  or  d^  as  albresald^ 
wHh  iBteBt  to  definmd  Ms  Majesty, 
Us  hrinr  or  siMessors,  of  any  of 
the  duties  hereby  granted,  or  any 
pari  diei^f;  01*  If  any  person  shall 
oner  or  seU,  dr  eitpose  to  sale,  any 
▼eDom,  parchment,  or  paper,  har- 
in|^  tiMMQpon  the  impression  of 
any  sudi  fbif;ed  oi^  coonterfdted 
slampor^,  or  part  of  any  stamp 
or  die^  or  any  such  forged,  coun- 
terfdted,  or  resembled  impression, 
or  part  of  impression,  as  aforesaid, 
knowing  the  same  respectively  to 
be  forged,  counterfdted,  or  resem- 
bled ;  or  if  any  person  shall  pri- 
vately and  secretly  use  any  stamp 
or  die  which  shall  have  been  so 
provided,  made,  or  used,  as  afore- 
sud,  with  intent  to  defraud  his 
Majesty,  his  heirs,  or  successors,  of 
any  of  the  sidd  duties,  or  any  part 
thereof;  or  if  any  person  shal^ 
fraudulently  cut,  tear,  or  getoff* 
or  cause  or  procure  to  be  cut,  torn* 
or  got  off,  the  impresnon  of  any 
stamp  or  die  which  shall  have  been 
provided,  made,  or  used,  in  pursu- 
ance of  this  o]r  any  former  act,  for 
expressing  or  denoting  any  duty  or 
duUes  under  the  care  and  manage- 
ment of  the  commissioners  of 
stamps,  or  any  part  of  such  duty 
or  dndes,  from  any  vellum,  parch- 
menty  or  paper  whatsoever,  with 
intent  to  use  the  same  for  or  upon 
any  other  vellum,  parchment,  or 
paper,  or  any  instrument  or  writ- 
ing charged  or  chargeable  with  any 
of  the  duties  hereby  granted;  then 
and  in  every  such  case  every  per- 


son so  offenibkgf  and  every  porson 
knowmgly  and  wilfully  aiding,  a- 
bettiiig,  or  assisting  any  person  or 
persons  in  comihitting  any  such 
offence  as  aforesaid^  and  being 
thereof  lawfully  convicted,  shall  be 
adjudged  gidlty  of  felony,  and  shall 
suffer  death  as  a  felon,  without 
benefit  of  clergy." 

And  by  die  stat.  l(i  Geo.  3,  c. 
48, s.  1,  it  is  enacted,  «<That  if 
any  person  or  persons,  at  any  time 
after  the  Ist  day  of  August,  1772> 
shall  write  or  engross,  or  cause  to 
be  written  or  engrossed,  either  the 
whole,  or  any  part  of  any  writ, 
mandate,  bond,  affidavit,  or  other 
writing,  matter,  or  thing  whatso- 
ever, in  respect  whereof  any  duty 
is  or  shall  be  payable  by  any  act  or 
acts  made,  or  to  be  made,  in  that 
behalf,  on  the  whole  or  any  part 
of  any  piece  of  vellum,  parchment, 
or  paper,  whereon  there  shall  have 
been  before  written  any  other  writ, 
bond,  mandate,  affidavit,  or  other 
matter  or  thing,  in  respect  whereof 
any  duty  veas  or  shall  be  payable 
OS  aforesaid,  before  such  vellum, 
parchment,  or  paper,  shall  have 
been  again  marked  or  stamped, 
according  to  the  said  acts  I  or  shall 
ftnudulently  erase  or  scrape  out, 
or  cause  to  be  erased  or  scraped 
out,  the  name  or  names  of  any 
person  or  persons,  or  any  sum, 
date,  or  other  thing,  written  in 
such  writ,  mandate,  affidavit,  bond, 
or  other  writing,  matter,  or  thing, 
as  aforesaid ;  or  fraudulendy  cut, 
tear,  or  get  off,  any  marie  or  stamp, 
in  respect  whereof,  or  whereby, 
any  duties  are  or  shall  be  payable, 
or  denoted  to  be  paid  or  payable 
as  aforesud,  from  any  piece  of  vel- 
lum, parchment,  paper,  playing 

ards,  outside  p^r  of  any  parcel 
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or  pack  of  plapng  cardi^  or  any 
part  thereof,  with  intent  to  use 
snch  stamp  or  mark  for  any  other 
writing,  matter,  or  thing,  in  re- 
spect  wliereof  any  such  duty  is  or 
shall  be  pajrable,  or  denoted  to  be 
pud  or  payable  as  aforesaid;  then, 
so  often,  and  in  every  such  case, 
every  person  so  offen<fing  in  any 
of  the  particulars  before  mention- 
ed, and  every  person  knowingly 
and  wilfully  aiding,  abetting,  or 
assisting  any  person  or  persons  to 
commit  any  such  offence  or  of- 
fences, as  aforesaid,  shall  be  deem- 
ed and  construed  to  be  guilty  of 
felony ;  and,  being  thereof  con- 
idcted  by  due  course  of  law,  shall 
be  transported  to  some  of  his  Ma- 


jesty's plantations  beyoBd  dit  i 
for  a  term  not  exceeding  wemk 
jean,  according  to  tiie  laws  in 
force  for  the  transportation  of  fe* 
Ions:  and  if  any  such  ponon  or 
persons  so  convicted  or  transport- 
ed shaU  voluntarily  escape  or  break 
prison,  or  return  from  tnmapor- 
tadon  before  the  ez|nratioii  of  the 
dme  for  which  he*  she,  or  they 
shall  be  so  transported  as  wiotf 
said,  such  person  or  perawis,  being 
thereof  lawfully  convicted,  shall 
suffer  death  as  a  felon,  without 
benefit  of  clergy,  andahaPbe  tried 
for  such  felony  in  the  county  wlips 
he,  she,  or  Uiey  shall  be  ai^ie- 
bended." 


BEFORE   THE   HON.   CHARLES   EWAN   LAW,   COMlfON 

SERJEANT. 


DectUh. 


A  forged  paper 
was  in  the  fid- 
lowing  form — 
"Pir  bearer  two 
11 — iinper- 
fine  counter- 
paoet.  T.  Da- 
vis, E.  TweU." 
It  was  not  ad- 
dressed to  any 
person  : — Held 
bythe  15  Judges, 
tbat  it  was  nei« 
ther  an  order 
nor  a  request 
within  the  iUt 

1  Will  4,  c.  ee, 


Rex  v.  Cullen. 

jL  he  prisoner  was  indicted  for  that  he,  on  Sec,  at  ftc* 
feloniously  did  utter,  dispose  of,  and  put  off  to  one  Jolm 
Smith,  a  certiun  forged  request  for  the  delivery  of  goods, 

which  is   as  follows : — "  Per  bearer,    two  1 1 4  su* 

perfine  counterpanes.  T.  Davis,  E.  TweU,"  with  intent 
to  defraud  John  Lainson  and  others,  he  the  said  Charles 
Cullen  well  knowing  the  said  request  to  be  forged.  The 
indictment  also  contained  a  count,  calling  the  instrument 
a  forged  order. 

a.  10,  (the  forgery  consolidation  act). 


i 
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The  prisoner  having  been  found  guilty  on  this  and  on 
other  charges  of  the  same  description^  which,  by  the  1 
Will  4,  c  66,  8.  10  (a),  the  act  upon  which  the  indictment 
was  framed,  rendered  him  Uable  to  be  transported  for 
life. 
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P.  Fl  2^,  for  the  prisoner,  objected,  in  arrest  of  judgment, 
that  the  instrument  set  out  in  the  indictment  was  neither  an 
^order  **  nor  ''request,**  within  the  terms  of  the  act  of  Parlia- 
ment. FhrH,  it  was  not  an  order,  because  it  was  not  direct- 
ed to  any  person ;  and  to  be  so,  it  ought  not  only  to  purport 
to  be  signed  by  some  person  who  might  command  the 
delivery  of  the  goods ;  but  it  ought  also  io  be  directed  to 
a  person  who  was  compellable  to  obey  it.  And  he  cited  Rex 
▼.  Clinch  (6),  Rex  ▼.  Williams  (e).  Rex  v.  Miichett  (d). 
Secondly,  it  was  not  a  request,  for  a  request  was  the 
act  of  asking  something  ^om  another,  which,  in  this  case, 
was  not  done,  for  although  the  act  of  presenting  the  paper, 
in  effect,  might  be  so,  yet  in  words  it  was  not;  and  he, 
therefore,  submitted  it  fell  within  the  principle  of  the 
above  decisions. 

The  prosecutor  stated,  that  such  orders  were  common 
in  the  trade. 


(a)  By  which  it  is  enacted, 
''  That  if  any  person  shall  forge 
or  alter,  or  shall  offer,  utter,  dis- 
pose of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any 
deed,  bond,  or  writing  obliga- 
tory, or  any  court-roll  or  copy 
of  any  court-roll  reladng  to  any 
copyhhold  or  customary  estate,  or 
any  acquittance  or  recdpt  either 
for  money  or  goods,  or  any  ac- 
countable recdpt  either  for  money 
or  goods,  or  for  any  note,  bill,  or 
other  security  for  payment  of 
money,  or  any  ^varrant,  order, 
or  request  for  the  delirery  or 
tiansfer  of  goods,,  or  for  the  de- 


livery of  any  note,  bill,  or  other 
security  for  payment  of  money, 
with  intent  to  defraud  any  per- 
son whatsoever,  every  such  of- 
fender shall  be  guilty  of  felony, 
and,  being  convicted  Uiereof,  shdl 
be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  ex- 
ceeding four  years  or  less  than 
two  years." 

(b)  2  East,  p.  C.  938. 

(c)  1  Leach,  1 14. 
(<<)  Post.  119. 
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The  Common  Serjeant  thought^  upon  the  authority  of 
the  cases  cited,  that  it  was  not  an  order;  but  he  had  some 
doubts  whether  it  was  not  a  request ;  and,  as  the  point 
was  new,  and  of  some  importance  to  commercial  men, 
he  said  he  would  submit  it  to  the  Fifteen  Judges;  which 
he  did|  and  they  were  of  opinion  that  the  conviction  was 
improper,  as  the  instrument  was  neither  an  order  nor  re- 
quest within  the  1  Will.  4,  c.  60,  s.  10. 

The  prisoner  waa  discharged. 
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BEFORE  BiR.  JUSTICE  OASELEE  AND  MR.  JUSTICE 

J.  PARKE. 


My  2nd, 

On  an  indict- 
ment for  forging 
a  check,  pur- 
porting to  be 
drawn  by  G.  A. 
upon  Messrs. 
J.  L.  &  Co. 
proof  that  no 
person  named 
G.  A.  keeps  an 
account  with  or 
has  any  right  to 
draw  on  Messrs. 
J.  L.  &  Co.,  is 
jfrMuf/acJe  evi- 
dence that  G.  A. 
is  a  fictitious 
person. 


Rex  9.  Backler. 

Forgery.  The Jlrst  cowt  of  the  indictment  charged 
the  prisoner  with  forging  a  check,  with  intent  to  defraud 
Thomas  Blackwell  and  another.  There  was  a  second  count 
for  uttering  with  the  like  intent;  and  two  similar  counts, 
charging  the  forgery  and  uttering  to  be  with  intent  to  de- 
fraud Samuel  Jones  Loyd  and  others. 

The  check  was  as  follows: — 
''  No.  24.         No.  23,  LoChbury,  London,  May  24,  1831. 
Messrs.  Jones  Loyd  &  Company, 

Pay  to Newman,  Esq.  or  bearer,  ten  pounds. 

£10    0    0  G.  Anarewes.** 


It  appeared  that  the  prisoner  went  to  Mr.  Blackwell, 
and  asked  change  for  the  check  for  Mr.  Newman  of  Soho 
Square,  in  whose  service  he  stated  himself  to  have  been 
for  three  months.     The  prisoner  also  said,  that  Mr.  New- 
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man  had  put  his  name  on  the  check.  Mr.  Newman  "was 
not  called  as  a  witness;  but  it  was  proved^  that  the 
name  on  the  check  was  not  of  his  hand-writing,  and  that 
the  prisoner  had  never  been  in  his  service.  It  was  also 
proved,  by  a  clerk  of  Messrs.  Jones  Loyd&  Co.,  that  No. 
43,  Lothbury,  was  their  banking  house,  and  that  no  per- 
son of  the  initial  and  name  G.  Andrewes  kept  any  account 
there,  or  had  any  right  to  draw  checks  on  their  bpfise. 

Mr.  Justice  J.  Parke  (in  summing  up)* — Yqu  must 
be  satisfied  not  only  that  the  prisoner  uttered  this  check, 
but  also  that  it  is  a  forgery,  and  that  he  knew  it  to  be  so. 
Now,  we  find  that  he  stated  that  he  was  a  servant  of  Mr. 
Newman,  and  that  Mr.  Newman  had  put  his  name  on  the 
back  of  the  check:  but  it  is  shewn,  not  only  that  the 
name  is  not  of  Mr.  Newman's  hand-writing,  but  tiiat  the 
prisoner  never  was  in  his  service.  There  is  no  proof  as  to 
who  this  G.  Andrewes  is,  and  the  question  therefore  is, 
whether  there  is  evidence  sufficient  to  satisfy  you  that 
Andrewes  is  a  fictitious  person.  That  being  a  negative,  it 
is  not  easy  to  prove,  and  the  evidence  from  which  you  are 
asked  to  infer  it,  is  that  this  check  is  drawn  upon  Jones 
lioyd  &  Co.,  no  person  of  that  initial  and  name  having 
any  right  to  draw  on  them.  My  learned  brother  and  my- 
self, after  conferring,  think  that  thi^  is  sufficient  primd 
facie  evidence  that  he  is  a  fictitious  person;  and  if  there 
was  any  such  real  persop  either  keeping  cash  at  this  bank- 
ing house  or  not,  the  prisoner  might  have  produced  him  or 
have  given  some  evidence  on  the  subject.  If  it  had  turned 
out  that  a  person  named  Andrewes  had  drawn  upon  Jones 
LfOyd  &  Co.,  without  funds,  that  would  have  been  a  firaud 
and  not  a  forgery;  but,  we  think,  in  point  of  law,  that  there 
is  sufficient  evidence  of  Andrewes  being  a  fictitious  per- 
son, more  especially  as  the  prisoner  does  not  produce  any 
evidence,  nor  even  make  any  statement  as  to  who  An- 
drewes is. 

Verdict — Guilty,  on  the  second  count. 

See  the  case  of  Rex  v.  King,  pott,  p.  123. 
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My  2nd.  R"  V.  Bourn*. 

A.  wit  fighting  Indictment  on  the  stat.  9  Geo.  4,  c.  si,  as.  11»  12» 
rad  topTCv!^'  ^0^  stabbing  and  wounding  James  Lightfoot,  with  intent  to 
thu  B.  >^J>fj*  murder  him.    There  were  two  other  countSj  kying  die  in- 

of  A.,  and  held  ^  ^  • 

him  down  upon  tent  to  be  to  disable  him,  and  to  do  him  some  grievous 

a  locker  on  «     j-i    u 

hoard  the  haige     DOdllynarm. 

^  ''^hut  rtmck  '^®  prosecutor  stated  that  the  prisoner  and  his  brother, 

no  blow.   A.  who  was  a  boy  about  six  years  younger  than  himself,  were 

Held,  that  if  B.  fighting  on  board  the  barge  Alfred,  which  was  lying  in  the 

mor^ "SliS^wai  West  India  Docks,  and  in  which  he  (the  prosecutor)  also 

■uffidenttopre-  worked;  thathe  laid  hold  of  the  prisoner  to  prevent  him 

▼ent  A.  firom  '    ^  ^  i     <■  . 

beating  hit  bro-  from  beating  his  brother,  and  held  him  down  on  a  locker, 
died'oHhU  stab,  but  did  not  Strike  him;  and  that  the  prisoner  stabbed  him 

murder;  but  that 

than  wai  neces-       The  prisoner  in  his  defence  said,  that  the  prosecutor 
S7b^ti!r?    had  knocked  him  down, 

A.'8  brother,  it 
would  hate  been 

%  manslaughter  Mr.  Justico  J.  Parke  (m  summing  up). — The  prosecu- 

^*  tor  states  that  he  was  merely  restraining  the  prisoner  from 

beating  his  brother,  which  was  quite  proper  on  his  part ^ 
and  he  says,  that  he  did  not  strike  any  blow.  If  you  are  of 
opinion  that  the  prosecutor  did  nothing  more  than  was  ne- 
cessary to  prevent  the  prisoner  from  beating  his  brother, 
the  crime  of  the  prisoner,  if  death  had  ensued,  would  not 
have  been  reduced  to  manslaughter;  but  if  you  think  that 
the  prosecutor  did  more  than  was  necessary  to  prevent  the 
prisoner  from  beating  his  brother,  or  that  he  struck  any 
blows,  then  I  think  that  it  would.     You  will,   therefore^ 
consider  whether  any  thing  was  done  by  the  prosecutor 
more  than  was  necessary,  or  whether  he  gave  any  blows 
before  he  was  cut 

•     Verdict — Guilty,  on  the  third  count. 
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Rex  r.  Pbarson.  j^^  3^ 

t^EE  anUct  VoL  4,  p.  572.    In  this  case  the  fifteen  Judges  ab  inactment 

decided  that  the  1 1th  and  12th  counts  of  the  indictment  j^jJai^^^^^d 

were  bad,  as  they  did  not  conclude  contra  formam  statuH.  »**  coodiide 


by  Hat  flftecn  Jaagcf>  that  it  was  bad. 


OLD  BAILEY  JANUARY  SESSION,  1832. 

BBFORB  MR.  JUSTICE  PARK,  MR.  JUSTICE  J.  PARKE, 

AND  MR.  BARON  BOLLAND.  ; 

■-^  1832. 

Rbx  v.  Bridget  Culkin.  Jan.  7M. 

jjIURDER.    The  indictment  charged  that  the  prisoner  ^  ^^  diaigad 
in  and  upon  one  Margaret  Duffy  ''  did  make  an  assault,  b.  bp  piadmg 
and  that  the  said  Bridget  Culkin,  with  both  her  hands  ^^*^ 
about  the  neck  of  the  said  Margaret  Dufl^,  the  said  neck  t^'T^^ 
and  throat  of  the  said  Margaret  Dufiy  then  and  there  be  oonvicted 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  dictmentiir  a 
grasp,  squeeze,  and  press,  and  by  the  grasping,  squeezing,  ^J^wm^ 
and  pressing  aforesaid,**  did  suffocate  and  strangle  the  ^ti>erb7A.or 

deceased.  penon  in  her 

It  appeared  that  Margaret  Duffy,  a  chM  of  about  six  S^^^^ 
years  of  age,  had  been  suffocated  for  the  purpose  as  was  *f*t^?^l^'***" 
supposed  of  being  dissected.    The  surgeon  said,  that  her     The  pfame 
death  had  been  caused  by  the  pressure  of  a  hand  on  the  neck/'  in  an  fan 
back  of  the  neck,  another  hand  being  held  over  the  mouth.  ^S^^'i^' 
There  was  evidence  tending    to  shew  that  a  man  and  good,  and  ia 

not  open  to  the 

woman  had  committed  the  offence;  and  there  was  much  same  objection 
circumstantial  evidence  tendmg  to  shew  the  guilt  of  the  tecaat^  ^ 
prisoner. 
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Clarkson,  for  the  prisoner,  objected  that  the  mode  of 
the  death  was  improperly  stated  in  the  indictment,  as  it 
was  not  stated  that  the  handover  the  mouth  was  the 
cau^e  pf  th^  death. 

Mr.  Justice  Park. — It  is  the  same  kind  of  deat^. 

Mr.  Juatioe  J.  Parke. — If  the  death  was  proved  to  be 
by  suffocation  at  all  it  would  be  sufficient. 

4 

Clarison. — The  indictment  states  the  pressure  to  have 
been  abotU  the  neck.  In  stating  a  wound,  it  is  laid  down 
by  Loid  Hale  (a),  chat  about  the  breast,  circiier  peetmgf 
would  not  be  sufficient. 

Mr.  Justice  J.  Parke. — ^About  the  breast  might  mean 
only  near  the  breast,  but  about  the  neck  means  round  it 

The  prisoner  was  called  on  for  her  defence. 

Mr.  Justice  J.  Parke  (in  summing  up). — If  yeu  are 
satisfied  that  this  child  came  by  her  death  by  suffocation 
or  strangulation,  it  is  not  necessary  that  the  prisoner 
diottldliave  done  it  with  her  own  hands;  for,  if  it  was  done 
by  any  other  person  in  her  presence,  she  being  privy  to  it, 
aad  so  near  as  to  be  able  to  assist,  she  may  b^  properly 
^nriete4  on  this  indictment. 

Verdict*— Not  guiljty. 

Adalpkus  and  Heaton,  for  the  prosecution. 

CtarisQUf  for  the  prisoner. 

[Attorney  for  ths  prosecution-— T.  T.  Teeylar,} 

{/i)  In  2  H.  P.  C.  185,  it  is  laid  pectus,  nor  super  partes  posttriorcs 

down,  that  an  indictment  for  mur-  corporis ;  but  super  fociem  or  caput» 

der,  statlDf^  the  wound  to  be  ttf-  or  super  dextram  partem  corporis^ 

pfir  hrackkmf  Qt  rmnum,  or  htus,  or  in  iitfi$Mfi  p^rte  tfetUris,  SBSflBT- 

without  saying  whether  right  o;*  tain  enough.    See  the  case  of  Rex 

left,  is  not  good;  nor  is  circUer  v.  Tye,  Carr.  Supp.  35. 
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Rex   v.  K.INO.  Jan.9lh, 

X.  H£  first  €ount  of  the  indictment  charged  the  prisoner  Where  a  bui 
with  having  forged  a  bill  of  eiccbange,  drawn  by  Moe  ^^^^y 
Thomas  Webb,  accepted  by  one  Samuel  Knight,  and  ^^"Market- 
indorsed  by  the  said  Thomas  Weibb,  with  intent  to  de^  pUce,  Binning- 
fraud  a  person  named  Beit.  held,  on  an  in- 

In  the  other  counts  pf  the  indictment  the  prisoner  was  ^^"^foi^^ 
charged  respectively  with  uttering  the  bill,  knowing  it  to  acceptance,^that 
be  foriged;  with  forging  the  acceptance ;  with  uttering  the  quiriei  made  at 
biBi  kaowing  the  acceptance  to  be  Ibrged;  with  forging  ij^l^^^J 
the  indorsement,  and  with  uttering  the  bill  knowing  the  ^^^^^^h^ 
indoraement  to  he  forged.  the  pUce,  waa 

_,  -,,  n  'm.r      n   -        t  i       cvidcHce  for  the 

ifom  the  evidence  of  Mr.  Beit^  the  prosecutor,  who  jury,  though 
W4UI  a  /dealer  io  German  silver,  it  appeared  that  the  prii-  ^^^  ^uaT^ 


aoner  applied  to  him  about  the  beginning  of  die  month  ^  evidence  ^ven 
Juae*  saying  that  he  wished  to  purchase  some  Gmman  non-existence  of 
aihrer,  that  his  name  was  King,  of  King-square,  which  was  ^^  u  uMd. 


.his  property,  and  derived  its  name  from  him ;  that 
be  was  out  of  business  himself,  but  was  requested  io  make 
the  purchase  by  some  friends  in  the  country.  He  left  at 
that  time  without  taking  any  of  the  metal ;  but  came  again 
on  the  9th,  and  brought  with  him  a  person  whom  he  de- 
scribed as  a  manufacturing  man.  The  metal  was  to  be 
paid  for  in  cash,  and  the  prisoner  took  from  his  pocket 
thcf  bill  of  exchange  in  question,  and  said  it  had  a  little 
dme  to  run,  and  he  could  not  very  well  get  it  discounted, 
and  therefore  he  would  leave  it  with  the  prosecutor  t!H 
the  Monday  following.  He  did  not  come  again  at  all. 
The  bill  purported  to  be  accepted  by  "  Samuel  Knight, 
Market-place,  Birmingham.'*  The  second  indorsement 
on  the  bill  was  proved  to  be  in  the  prisoner's  handwriting. 
The  prosecutor  stated  that  he  went  twice  to  Birmingham 
to  inquire  after  Knight,  and^  on  the  second  occasion,  in- 
quired at  the  bank  there,  and  at  a  place  where  the  over- 
seen .of  the  poiHT  met.    He  also  stated  that  he  had  made 
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inquiries  at  Nottingham^  at  which  place  the  hill  purported 
to  be  drawUj  for  Thomas  Webb,  the  drawer,  but  was  not 
able  to  hear  any  thing  of  him.  On  his  cross-examinatioo^ 
he  admitted  that  he  was  a  stranger  to  both  these  placet* 
and  that  he  had  not  procured  any  person  from  either  jdaoe 
to  prove  that  such  persons  as  Knight  and  Webb  were  not 
known  at  them.  On  his  re-examination  he  stated,  that 
he  had  made  inquiries  in  King-square,  but  could  not  hear 
of  any  such  person  as  the  prisoner  there. 

Carrhgtau,  for  the  prisoner,  submitted  that  the  eri- 
dence  of  the  prosecutor  did  not  satisfactorily  shew  that 
the  signatures,  "  Samuel  Knight  **  and  ''  Thomas  Webb/ 
were  not  those  of  real  persons.  He  referred  to  the  case 
of  a  prosecution  at  tiie  instance  of  the  King's  College*  in 
London,  where,  to  prove  that  a  certain  name  was  fictitioiiSt 
the  twopenny  postman,  and  also  a  police-oflScer  of  the 
district  in  which  the  person  was  described  as  residing^ 
were  called  as  witnesses ;  and  he  contended,  tiiat,  in  the  pre- 
sent case,  witnesses  should  have  been  called,  who  were 
well  acquainted  with  Birmmgham  and  Nottingham 
spectively. 


Mr.  Justice  J.  Parke  (after  conferring  witii  the 
other  Judges  present)  said — I  have  consulted  with  mj 
learned  brothers,  and  they  are  of  opinion  witii  me  that  it 
is  evidence  to  go  to  the  Jury.  It  is  not,  certainly,  the  most 
satisfactory  evidence ;  nor  is  it  the  evidence  tiiat  is  usually 
given  in  such  cases :  but  it  is  evidence.  It  wiU  be  for  the 
Jury  to  say  whether  it  is  sufficient. 

The  prisoner,  in  his  defence,  said  that  he  took  the  bill 
from  Thomas  Webb,  the  drawer,  and  gave  him  value 
for  it. 

Two  witnesses  were  called  on  his  behalf,  who  stated 
that  they  knew  Thomas  Webb,  and  that  the  drawing  and 
indorsement  were  of  his  handwriting.    They  described 
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him  as  having  lived  at  one  time  at  Nottingham,  and  at 
another  in  Weymouth-terrace,  Hackney-road.  ~Rvi 


The  prosecutor  said,  that  the  person  who  came  with 
the  prisoner  was  described  as  living  in  Weymoutb-terrace, 
but  his  name  was  said  to  be  Smith.  No  such  person, 
however,  could  be  found  on  inquiry  there. 

Mr.  Justice  J.  Parke  (in  summing  up)  said — The  first 

question  for  your  consideration  will  be,  whether  you  are 

satisfied  that  tiie  acceptance   in  the  name  of  Samuel 

Knight  is  in  the  name  of  a  person  not  in  existence.  There 

is  some  evidence  of  this.    The  prosecutor  says,  he  was 

twice  at  Birmingham^  and  on  the  second  occasion  inquired 

at  the  bank,  and  at  a  place  where  the  overseers  met 

CSertainly  this  is  not  the  most  satisfactory  evidence.     A 

banker  firom  Birmingham,  or  an  overseer,  might  have  been 

called.  On  the  other  hand,  the  prisoner,  who  best  knows  the 

atate  of  the  matter,  has  not  called  any  body  to  prove  that 

there  is  such  a  person  as  Samuel  Knight,  whose  writing  it 

is.     If  he  had  done  this,  it  would  have  been  satisfactory. 

It  will  be  for  you  to  say,  whether  the  inquiries  made  by 

Beit  are  sufficient,  in  the  absence  of  any  evidence  on  the 

part  of  the  prisoner.    Kyou  think  they  are,  then  you  will 

find   him  guilty,  otherwise  not.    With  respect  to  the 

iodorsement  of  Webb,  the  prisoner  has  produced  evidence. 

It  may  be  a  firaudulent  transaction  altogether ;  yet,  if  the 

signatures  are  those  of  persons  actually  in  existence, 

though  the  bill  may  be  false  and  fraudulent,  still  it  cannot 

be  said  to  be  forged. 

Verdict — ^Not  guilty. 

Girrington,  for  the  prisoner. 

TlieprisonerwaB  also  indicted  for  ordered  to  be  detained  in  custody 

stealing  the  metal;  but  it  appear-  on  a  charge  of  conspiracy,  for 

ing  from  the  prosecutor's  state-  which  a  true  bill  had  been  found. 

ment  that  he  parted  mth  the  pro-  See  the  case  of  Rex  v.  BackUr^ 

perty  in  the  article,  an  acqiuttal  ante,  p«  118. 
taken;  but  he  was  afterwards 


Kma. 
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Jan.  lOih.  Rex  V.  HuGUEs  and  Ann  Worsley. 

If  an  indictment  X  HE  indictinent  charged  the  prisoner  Hughes  wilh 
Motib^^wiUi  shooting  at  the  prisoner  Worsley  with  intent  to  murder 
^A^^V^  ^^n    ^^^»  ^^^  ^^^  prisoner  Worsley  with  being  present  aiding  and 

QCly  SCay  in  All 

the  counts  aver  assisting  him  (a).  Another  count  charged  the  intent  to  be, 
waa  loaded  with  to  do  her  some  grieYous  bodily  harm.  There  were  odier 
u^Mkt^ii  ^^^^  "^  ^  indictment,  but  all  of  them  stated  the  ahoot- 
mutt  appear       ing  to  be  with  a  pistol,  loaded  with  gunpowder  amd  a 

thatthepbtol        ,      ,       ,    „  f         »  ©      r 

waa  loaded  with  leaden  ouueL 

pr^ner  «dii^4  From  the  evidence  on  the  part  of  the  proseculioa,  it 
*"^Jli*^L^*^      appeared   that  the  prisoner  Worsley  was  housekeeper 

to  a  person,  named  Bentley,  who  had  an  organ,  which  the 
prisoner  Hughes  was  in  the  habit  of  coming  to  play ;  diat 
on  Saturday,  the  S2nd  of  October,  he  came  about  tea- 
time,  and  Bentley  left  him  in  company  with  the  prisoner 
Worsley,  at  ten  o'clock  at  night,  when  he  retired  to  rest 
About  eleven,  he  was  awakened  from  sleep  by  the  report 
of  fire-arms,  accompanied  by  the  sound  of  a  fall  upon  the 
floor  overhead  in  the  room  in  which  he  left  the  prisoners. 
He  immediately  rose,  and  went  into  the  housekeeper's 
room,  and  discovered  both  prisoners  lying  on  the  floor. 


S 


(a)  In  Hawkias's  Fleas  of  the 
Crown,  title  Felo  de  te,  Book  1, 
c.  9,  8.  6,  it  18  saidy  "  He  who  kills 
another,  upon  his  desire  or  com- 
mand, is,  in  the  judgment  of  the 
law,  as  much  a  murderer,  as  if  he 
had  done  it  merely  of  his  own 
head;  and  the  person  killed  is 
not  looked  upon  as  tifelo  do  te, 
inasmuch  as  his  assent  >vas  merely 
void,  as  beings  against  the  laws  of 
God  and  mtfn.  But  where  two 
persons  agree  to  die  together,  and 
one  of  them,  at  the  persuasion  of 
the   other,   buys   ratsbane,    and 


mixes  it  in  a  potion,  and  both 
drink  of  it,  and  he  who  boa|^ 
and  made  the  potion  survives  by 
using  proper  remedies,  and  the 
other  dies ;  perhaps,  it  is  the  bet- 
ter opinion,  that  he  who  dies  shall 
be  adjudged  a/e/o  de  te,  because 
all  that  hiq;>pened  was  originally 
owing  to  his  own  wicked  pur- 
pose, and  the  other  only  put  it  in 
his  power  to  execute  it  in  that 
particular  manner.** 

See  also  Rex  v.  Dyson,  Russ.  & 
Ry.,  C.  C.  R.  523;  and  Carr.  Sup. 
230. 
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bleeding.  On  their  being  askedi  what  Was  the  HMt^, 
and  who  fired  ?  the  male  prisoner  aaid,  ^*  I  fired  <me  {lis- 
tol  at  her,  atnd  the  other  at  myself."^  The  woman  onfy 
aaid^  *'  Lord,  have  nlercjr  upon  me^**  They  were  taken  to* 
9t.  Thomaa'a  Hospital,  where  the  man  ifaid— '^  He  conld 
feel  the  ball  aonlieWfiere  hi  his  cheek.^  The  Womati  be- 
hig  itok^  thefe,  whether  lAie  wished  Hughes  to  shobt 
her?  replied — That  she  did;  and  had  removed  hcA^  Mp 
for  the  piu|>08e.  The  surgeon,  who  attended  them,  be- 
fore thdy  wete  remoted  to  the  hospital,  said,  that  both 
prisoners  were  bleeding  from  the  ear,  the  bones  of  which 
were  shattered,  but  no  bullet  could  be  found  cw  exariii- 
nation,  internally  a^d  externally,  either  in  the  man  or  the 
wom«it^  He  KMed,  thfit  be  thought  the  woimd  was  either 
ftom  file  ball  or  the  wadding  of  a  pist6l;  add  thit  (he 
wadding,  if  rammed  down  tight,  migbt  have  produced  the 
eflect,  Witbout  ally  balL  It  was  also  pN>ved,<  that  searab 
was  nfade  ih  the  toom,  bttt  no  ball  Wiks  fotind. 

C  PhilUpSf  for  the  prisonersi  submitted  that  the  aver- 
ment in  the  indictment,  that  the  pistol  was  loaded  with  a 
bullet,  had  not  been  proved,  and  therefore  the  case  was 
not  sustained.  He  referred  l»  Archbold's  Treatise  upon 
Mr.  Peel's  Acts,  Vol.  2,  p.  43,  where,  in  a  note  to  the 
form  of  an  indictment  for  shooting,  which  stated  the  pis- 
tol to  be  loaded  with  a  leaden  bullet,  it  is  said — **  The  pro- 
secutor must  prove  the  shooting,  as  stated  in  the  indict- 
ment; and  either  must  shew  expressly^  that  the  pistol  was 
loaded  with  gunpowder  and  a  bullet,  or  prove  circum- 
stances, from  which  the  Jury  may  fairly  infer  it."* 

BoLLAND,  B.,  who  tried  the  case,  consulted  with  Mr, 
Justice  Parkf  and  Mr.  Justice  Jame9  Parke,  who  were 
present,  and  then  said  to  the  Jury — The  offence  is  charg- 
ed, in  every  count  of  the  indictment,  as  having  been  com- 
mitted with  a  pistol,  loaded  with  a  leaden  btMeL  If  the 
question  had  arisen  with  respect  to  the  pistol  fired  by 
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the  man  at  himself,  I  should  have  felt  it  my  duty  to  leafe 
it  to  yoU|  on  his  declaration,  that  he  thought  he  felt  a  ball 
in  his  cheek.  But  he  might  have  intended  to  lull  himself, 
being  weary  of  life,  though  he  might  not  have  intended 
to  kill  the  woman,  notwithstanding  her  request.  I  have 
consulted  with  my  learned  brothers,  and  it  is  our  oiunioDy 
that  the  indictment  b  not  suflBdently  proved,  to  justify 
you  in  a  verdict  of  guilty  (a). 


Verdict— Not 


C  PkUlips,  for  the  prisoner. 


(a)  In  the  esse  of  Rex  ▼.  Kitck- 
en,  Rius.  &  Ry.  G.  G.  R.95,  dted 
Canr.  Sup.  239,  (wluch  decided, 
that  when  a  pistol  was  fired  so 
near,  and  in  soch  a  direction  as 
to  be  likely  to  kill,  &c.,  and  with 
intent  to  do  so,  it  was  a  shooting 
within  the43  Geo.  3,  c.  68,  though 
it  was  loaded  fiith  powder  and 


paper  only),  the  indictment 
tidned  counts-;/!rt/,  for  shooting 
vfUh  a  loaded  pistol;  secondly,  for 
shooting  with  a  pbtol  loaded  witk 
gunpowder  only ;  and  ihtrdfy,  tor 
shoodng  with  a  pistol  loaded  with 
gunpowder  and  other  destrucHm 
materials.  See  the  case  of  Hex  ?. 
HarriSfpost, 


Rex  v.  Martin. 

JL  he  prisoner  was  indicted  for  the  manslaughter  of  Ann 
Evans.  The  indictment  charged  the  wound  to  have  been 
inflicted  by  a  blow  with  a  hammer,  which  he  held  in  his 
hand. 

It  appeared  that  the  prisoner  and  the  deceased  lodged 
in  the  same  house,  and  that,  on  the  day  in  the  indictment, 
(frequent  disputes  having  previously  taken  place  on  the 


Jan.  IIM. 

A*  wii  indicted 

fbr  the  man- 

tlaughter  of  B.» 

by  a  blow  of  a 

hammer.    No 

proof  was  giTen 

ofthettriking 

of  any  blow, 

only  of  a  scof- 

fle  between  the 

parties.    The 

appearance  of 

the  injury  was 

consistent  with 

the  suppodtion,  either  of  a  blow  with  a  liammer,  or  of  a  pnsh  against  the  lock  or  key  of  a  door^— 

Held,  that  if  it  was  occasioned  by  a  blow  with  a  hammer  or  any  other  hard  oubsUmeo  hold  in  the 

hand,  it  was  suffldent  to  support  the  hidictment;  but  otherwise*  if  it  was  the  result  of  a  push 

againtt  the  door. 
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same  subject),  a  quarrel  arose  about  a  staircase  window, 
wbich  the  prisoner  wished  to  keep  shut,  and  the  deceased 
wbhed  to  haye  open.  The  prisoner  had  twice  shut  it,  and 
a  son  of  the  deceased  was  about  to  open  it  a  second  time, 
when  abusive  words  passed  between  them,  which  the  de- 
ceased interfered  to  put  an  end  to,  and  a  scuffle  ensued; 
in  the  course  of  which,  it  was  suggested,  that  the  prisoner, 
who  had  a  small  glazier's  hammer  in  his  hand,  struck  the 
deceased  on  the  back  of  the  neck  with  it.  The  surgeon 
who  attended  the  deceased  said,  that  there  was  a  bruise 
on  the  back  of  the  neck,  just  over  the  spine;  and  that  it 
was  such  an  injury  as  would  be  likely  to  be  produced  by 
the  blow  of  a  small  hammer.  It  appeared  that  the  de- 
ceased was  not  in  a  good  state  of  health,  and  that  she  was 
desired  to  remain,  in  the  hospital,  where  she  could  be  best 
attended  to,  but  would  not. 

The  prisoner  in  his  defence  said,  that  he  did  not  strike 
the  deceased  with  a  hammer,  and  did  not  know  how  she 
received  the  injury,  unless  it  was  by  striking  against  the 
door  in  the  struggle,  as  it  was  dark  at  the  time. 

The  surgeon  being  called  up  again  said,  that,  from  the 
appearance  of  the  injury,  it  might  have  been  occasioned 
by  a  fall  against  the  lock  or  the  key  of  the  door,  but 
not  against  the  flat  part  or  the  edge ;  but  he  repeated, 
that  the  appearance  was  quite  consbtent  with  the  suppo- 
sition, that  the  blow  was  given  by  a  hammer. 

C.  PhUUps,  for  the  prboner,  submitted,  that,  with  this 
uncertainty,  the  indictment  could  not  be  sustained. 

Mr.  Justice  J.  Parke. — It  wiU  be  for  the  Jury  to  say, 
whether  the  injury  was  occasioned  by  a  blow  of  a  hammer, 
or  by  a  knock  against  the  door. 

His  Lordship  afterwards  (in  summing  up)  said — The 
indictment  charges  that  the  prisoner,  wilfully  and  felo- 
niously, struck  the  deceased  with  a  hammer.    The  kind 
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of  instrument  is  immaterial.  There  is  no  count;  whidit 
describes  the  injury  to  have  been  occasioned  by  her  be*, 
ing  struck  against  the  door  in  the  struggle.  !£»  there- 
fore,  you  are  of  opinion,  that  the  injury  was  occasionedvbyi 
a  fall  against  the  door,  produced  by  the  act  of  the  pn* 
soner,  it  wiU  not  do ;  but  if  you  think  that  the  injury  was, 
occasioned  by  a  blow  gi?en  with  a  hammer,  or  toiih  my. 
other  hard  substance  held  in  the  hand,  then  the  indicts 
ment  will  be  sufficiently  proved.  It  is  said,  that  the  de- 
ceased was  in  a  bad  state  of  health ;  but  that  is  perfectly 
immaterial,  as,  if  the  prisoner  was  so  unfortunate  as  to  oc-i 
celeraie  her  death,  he  must  answer  for  it,  You  will  gi?e 
me  your  opinion,  whether  you  think  the  injury  arose  from 
the  blow  being  given  with  a  hammer,  or  by  a  fall;  and  if 
you  think  by  the  latter,  I  will  put  the  case  in^a  train  for 
further  consideration  hereafter. 


C  Phillips  submitted  to  his  Lordship,  that  if  the.  Juiy: 
thought  the  injury  was  occasioned  by  a  fall,  the  prisoner, 
ought  to  be  acquitted.  He  referred  to  Rew,  v.  Kelly  (a), 
and  Rex  v.  Thompson  {b)^ 

Mr.  Justice  J.  Parke  assented. 

And  the  Jury  said,  they  were  of  opinion,  that  the  m» 


(a)  R.  &  M.  C.  C.  R.  113. 
That  case  decides,  that  ''in  an 
indictment  for  murder  or  man- 
slaughter, when  the  cause  of  death 
ii  knocking  a  person  down  with 
the  fist,  upon  a  stone  or  other, 
substance^  the  charge  should  be 
accordingly;  and  a  charge  that 
the  prisoner  with  a  stone,  &c., 
which  he  held  in  his  right  hand, 
gave  and  struck  a  mortal  blow, 
will  not  be  sufficient,  especially 
if  there  be  no  statement,  that  the 
person  knocked  thedeceased  down 


upon  the  ground." 

(6)  R.  &  M.  C.  C.  R.  139.  The 
difference  between  this  case  and 
Ilex  v.  Kelly  consisted  in  the 
statement  of  the  cause  of  death 
in  the  indictment,  which  was, 
that  the  prisoner  assaulted  tka 
deceased,  and  struck  and  beat 
him  on  the  head,  and  thereby, 
then  and  there,  ga?e  him  difen 
mortal  blows  and  bruises^  &c. 
The  facts  aud  the  decision  were 
similar.  See  these  cases,  Cair.  ^ 
Supp.  75. 
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jury  was  occasioned  by  a  blow  given  with  a  hammer,  and 
therefore,  found  the  prisoner  guilty;  but  they  thought 
that  it  was  gireii  under  great  excitement,  and  therefore 
recommended  him  to  mercy.  They  added,  that  they 
thought,  he  had  the  hammer  in  his  hand,  for  the  pur- 
pose of  nailing  down  the  window. 

C.  Phillips,  for  the  prisoner. 
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BKFORB  MR.  JUSTICE  PARK  AND  MR.  JUSTICE  PATTBSOV. 


BERKSHIRE  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK. 


1831.  -^ 

Jtt/jf  UM.     Dob  on  the  Demise  of  Packbr  and  Others  v.  Hilliard 

and  Others. 

PM/fef— Id      £jECTMENT  to  recover  eight  houses  at  Thatcham. 
mentftfaecertifl-      The  lessor  of  the  plaintiflTwas  the  assignee  of  an  annuity 
muit'ttDder^  charged  on  .these  houses^  which  was  in  arrear. 
tut  11  Geo.  4,      There  was  a  verdict  for  the  plaintiff. 

c70,t.38,be 
§nimmgdiai§ 

pottcMion,  or tbt       Tolfowdf  for  the  lessors  of  the  plain tiff^  applied  for  a  cer« 

CMS  BDIISt  ttfc0 

its  ordmarj        tificate^  Under  the  stat.  1 1  Geo.  4,  c.  70«  s.  S8  (a),  to  enti- 
the  Judge  tie  the  lessors  of  the  pkintiff  to  immediate  posseaaion. 

thcNild  think 
that  aonie  time 

ought  to  be  ti-       Mr.  Justice  Park. — Under  this  act  of  Parliameot,  I 
de&ndant,  he      OQUst  either  give  you  a  certificate  for  immediate  poBsesBion, 

dflkitefor* iSr  ®'  y®"  ^^^  ^^^  *'^ Michaelmas  Term.    The  act  of  Par- 
mediaie  youM-   Uameut  gives  me  no  discretion  as  to  time:  however,  I  will 

lion,  the  letter  ^ 

of  the  pUindff 

tindertaidDg 

not  to  enforce  it       (a)  Set  forth  ante,  Vol.  4,  p.  589,  n.  (a);  sod  see  the  case  of  Doe 

for  A  certain        ^^^  WiUuanum  v.  Dawumf  lb. 
tine. 
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grant  the  certificate,  if  the  lessors  of  the  plaintiff  will  under-         1^31 . 
take  not  to  put  his  writ  of  possession  in  force,  if  the  arrears         ^^j^ 

of  the  annuity  are  paid  within  a  month.  ^  ^ 

•'  "^  Packer 


TaffburdffoT  the  lessors  of  the  plaintiff,  consented.to  this 
undertaking,  which  was  entered  by  the  associate  on  the 
back  of  the  Nisi  Prius  record. 

Talfourd  and  Carringion^  for  the  plaintiff. 
Russett,  Serjt.,  for  the  defendant. 

[Attornies — AL  Hodt^^  sod  Holmes  4*  E,] 


HiLLIARD. 


BBFORB  ME.  JUSTICE  PATTE80N. 


Rex  v.  Crutchlby.  My  lUkn 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  so,  s.  4  (a),  On  «o  indicts 
for  destroying  a  threshing  machine,  the  property  of  a  ^t^s  g«o. 
person,  named  Austin.    There  were  other  counts  for  da-  ^^^llfl^' 
maging  it  with  intent  to  destroy  it,  and  for  damaging  it  thmhing  nw 
with  intent  to  render  it  useless.  mUowed  s  id?* 

It  appeared,  that,  at  about  ten  o'clock  in  the  night  of  the  ^thertfitm^ 
SSnd  of  November,  1830,  a  mob  came  to  the  farm  of  Mr.  i>7  whom  the 

machine  wm 

Austin,  and  broke  his  threshing  machine  to  pieces.  It  broken  did  not 
was  proved,  that  the  prisoner  was  with  this  mob^  and  that  togowiS^'Sem, 
he  gave  the  threshing  machine  a  blow  with  a  sledge  hammer.  *^^  ^^  ^^ 

to  give  one  blow 

Mr.  Justice  Patteson  alfewed  the  witnesses  for  the  pro-  J^i^d^?^'"' 
aecution  to  be  asked,  in  cross-examination,  whether  many  tber,Atthetime 

when  the  pri- 

persons  had  not  been  compelled  to  join  this  mob  against  toner  and  him- 
self were  forced 
to  join  the  mob, 
they  did  not  agree  together  to  run  away  from  tlie  mob,  the  first  opportunity. 

(a)  Set  forth  ante,  Vol  4,  p.  449,  n. 


134 


CASES  ON  THE 


1831. 


their  will,  and  whether  the  mob  did  not  compel  each  per- 
son to  give  one  blow  to  each  threshing  machine  that  they 
broke. 

For  the  defence,  William  Davis  was  called.  He  was  the 
gamekeeper  of  Mrs.  Bainbridge,  in  whose  service  the  pri- 
soner was  as  an  under-keeper.  He  stated,  that,  being  on 
the  watch,  at  Mrs.  Bainbridge's  preserves,  the  mob  laid 
hold  of  himself  and  the  prisoner,  and  compelled  both  to  go 
with  them,  for  the  purpose  of  breaking  threshing  machines. 

Mr.  Justice  Pattbson  allowed  this  witness  to  state,  that 
before  the  prisoner  and  himself  had  gone  many  yards  widi 
the  mob,  they  agreed  to  run  away  from  the  mob  the  first 
opportunity. 

The  witness  stated,  that  he  ran  away  fr<m  the  mob  in 
about  ten  minutes,  and  that  the  prisoner  joined  htm  in 
about  a  quarter  of  an  hour  after  that  time,  and  that  they 
then  returned  to  their  watching  at  th^  preserves. 


(a)  In  general,  what  a  party  says 
19  not  evidence  i|i  lus  favour,  un- 
less it  be  part  of  a  conversation,  of 
which  some  other  part  has  been 
already  given  in  evidence  by  the 
opposite  party.  However,  where  a 
declaradon  of  a  party  accompanies 
an  act,  and  is  a  part  of  the  trans- 
action, it  becomes  admissible. 
Thus,  the  dedaradons  of  a  baidL* 
nipt  when  he  leaves  hb  house  are 
constantly  received,  to  shew  the 
motive  of  his  going;  so,  what  a 
person  says  immediately  on  receiv- 
ing a  hurt,  may  be  ^ven  in  evi- 
dence. And  in  the  case  of  Aveson 
V.  Kinnaird,  6  East,  193,  Ld.  Ellen- 
borough  said,  that,  in  an  action  for 
erim,  cojt.,  he  would  receive  evi- 


Verdict — Not  guilty  (a). 

dence,  that  the  wife  had  saidat  the 
time  she  left  her  husband's  hoose, 
that  she  did  so  from  the  immediate 
terror  of  personal  violence  fifom 
lum. 

The  dedaratiotts  and  eondoct 
of  a  party  to  explun  lus  acts  are 
often  extremely  material  in  cases 
of  mutiny  on  board  ships,  as  it 
frequently  hi^ipens,  that  wiiea  ^ 
mutineers  have  deposed  th«nr  cap- 
tain, they  find  that  none  of  them 
are  able  to  navigate  the  ship,  and 
they  then  force  one  of  the  oficers 
to  assume  the  command  of  her; 
and  he  is,  in  many  cases,  brought 
to  trial,  because  he  appeared  to 
have  been  acting  with  and  direct- 
ing the  mutineers. 
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TyfwhU,  for  thle  prosecution. 

Carrington,  for  the  defence. 

[Attornies — BUimfy  4*  Andrews,  and  BartUU.'] 


BEFORE  MR.  JUSTICE  PARK. 


Rex  v.  Weale.  j^jy  i^th, 

JL  H£  prisoner  was  indicted  upon  the  stat.  7  &  8  Geo.  4,  On  an  indict- 
c.  29,  8.  26  (a),  for  having  feloniously  killed  and  carried  ^^  7  ^  g 
away  a  deer  kept  in  an  uninclosed  part  of  the  forest  of  ^^'  \^'^^y 
Wychwoodf  in  the  county  of  Oxford,  he  having  previously  •  deer  after  a 
been  convicted  by  a  Justice  of  the  Peace  for  an  offence  re-  mary  conric- 
lating  to  deer,  for  which  a  pecuniary  penalty  is.  by  that  act,  ^yZt.- 
imposed,  namely,  the  offence  of  having  used  a  gun  in  the  *»<»»  ©^  *«  P'*- 
same  county,  for  the  purpose  of  killing  deer  in  the  said  fo-  was  put  in :~ 
rest,  within  sect  S8  of  the  same  statute  (&)•  a  conVicdon  was 

On  the  part  of  the  prosecution,  a  conviction  of  the  pri-  fl^^n™'^^"" 
soQer  for  the  previous  offence  was  proved,  and  offered  in  ingthe  offence, 

,  .  .  did  not  state  the 

evidence.  The  conviction  was  by  two  Justices  of  the  Peace,  place  at  which 
After  stating  the  venue  in  the  margin  in  the  usual  form,  it  |ni7t^!^but  the 
set  forth,  that  on  a  certain  day  (naming  it),  in  the  year  ^""Jj^*'  \ 
18S0,  at  a  certain  place  (naming  it),  in  the  county  of  Ox-  distribution  of 
Ibrdy  the  prisoner  was  convicted  before  us.  A*  B.  and  C.  D.,  awJdediuo  the 
iwo  of  his  Majesty's  Justices  of  the  Peace  for  the  said  PJ'^jUl^^^/  ^'' 
county,  for  that  he  (the  prisoner)  did,  on  a  certain  day  county,  "where 
(naming  it),  unlawfully  and  wilfully  use  an  engine,  called  a  was  commit- 
gun,  for  the  purpose  of  killing  deer  in  the  forest  of  Wych-  J^ii^f  *^' 
wood,  but  omitted  to  state  where  or  in  what  county  the  of-- 
fence  was  committed.  It  then  proceeded  to  inflict  a  pecu- 
niary penalty  upon  the  prisoner,  and  directed  such  pe- 

(a)  Set  forth  Carr.  Supp.  305.       (6)  Set  forth  Id.  363. 
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183L  nalty  to  be  paid  to  the  overseers  of  the  poor  of  die  parish 
of  D.t  in  the  said  county,  *'  where  the  said  oflfence  was 
committed." 

Busbi/f  for  the  prisoner. — I  submit  that  this  conviction 
cannot  be  received  in  evidence,  on  two  grounds  :^#/j  be- 
cause the  offence  charged  therein  was  cognizable  only  by 
one  justice  of  the  peace,  whereas  the  conviction  was  by 
twoj  and,  secondly ^  because  it  is  not  stated  that  the  pri« 
soner  had  used  the  gun  in  the  county  of  Oxford.  Upon 
the  first  objection  I  submit  that  in  every  case  where  a  jus- 
tice of  the  peace  exercises  a  statutable  jurisdiction,  the 
provisions  of  the  statute  touching  the  particukr  matter 
must  be  strictly  pursued.  Now,  by  s.  28  of  this  statute, 
upon  which  the  conviction  was  founded,  jurisdiction  h 
given  to  ''  a  justice  of  the  peace,"  not  to  a  justice  or  jus- 
tices of  the  peace ;  but  the  conviction  in  question  was  by 
two  justices  of  the  peace,  and,  therefore,  did  not  paraue 
the  provisions  of  the  statute.  The  conviction  must  be 
taken  to  have  been  made  by  the  justices  jointly  or  sever- 
ally; if  jointly,  it  is  not  within  the  act;  if  severally,  the 
Court  cannot  say  by  which  of  the  justices  it  was  made  in 
preference  to  the  other;  and  also,  in  that  view  of  the  ques- 
tion, the  prisoner  appears  to  have  been  convicted  twioe^ 
I.  e.  once  by  each  justice.  Whether  joint  or  several,  the 
conviction  is  bad.  With  respect  to  the  second  olijee- 
tion,  I  submit  that  the  want  of  a  venue  in  stating  the  of- 
fence is  a  fatal  defect.  The  offence  charged  was  the 
using  a  gun  for  the  purpose  of  killing  deer;  the  using  the 
gun,'  therefore,for  the  purpose  mentioned,  and  not  the  kill- 
ing of  the  deer,  was  the  real  offence,  and  theoffence  might 
have  been  committed  in  one  county,  and  the  deer  have 
been  killed  in  another.  It  was,  therefore,  necessary  that 
the  conviction  should  state  expressly  that  the  prisoner  had 
used  the  gun  in  the  county  of  Oxford,  which  it  has  omitted 
to  do;  consequently  it  does  not  appear  that  the  convicting 
justices  had  any  jurisdiction.  The  venue  in  the  margin 
does  not  aid  the  defect,  because  that  only  aids  informal 
allegations,  and  not  matters  of  substance;  and  the  state- 
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ment  in  At  adjucUeadng  part,  tbat  the  forfeiture  was  to  be 
paid  to  die  overseen  of  the  poor  of  the  parish  of  D.  in  the 
county  of  Oxford,  *^  where  the  said  offence  was  com- 
mitted,*' is  equally  unavailing,  on  the  ground  that  a  sub- 
stantial defect  in  a  conviction,  as  the  want  of  a  venue  in  the 
description  of  the  offence,  cannot  be  helped  by  reference 
to  a  subsequent  part  of  the  conviction,  or  by  intendment  or 
argument.  And,  besides  this,  in  the  form  of  conviction  set 
out  in  s.  71  of  the  statute  (a),  a  direction  is  given  to  specify 
the  place  where  the  offence  was  committed. 

Mr.  Justice  Park  overruled  the  first  objection,  holding 
that  a  conviction  by  two  justices  was  good;  but  called 
upon  Abbot f  who  appeared  for  the  prosecution,  to  answer 
th^  second  objection. 

Abbot  contended  that  it  sufficiently  appeared  upon  the 
face  of  the  conviction,  that  the  offence  was  committed  in  the 
county  of  Oxford,  which  gave  the  justices  jurisdiction; 
for  that,  assunung  that  the  venue  in  the  margin  did^not 
aid  the  alleged  defect,  the  statement  in  the  adjudicating 
part,  that  the  forfeiture  was  to  be  paid  to  the  overseers  of 
the  poor  of  the  parish  of  D.  in  the  said  county,  ^*  where 
the  said  offence  was  committed,**  was  a  sufficient  allegation 
that  the  prisoner  had  used  the  gun  within  the  county  of 
Oxford^  and  supplied  the  omission  in  the  description  of 
the  offence. 

Mr.  Justice  Park  expressed  himself  of  this  opinion,  and 
received  the  conviction  in  evidence. 

Verdict— Guilty  (6). 

Abbot,  for  the  prosecution. 
Btuby,  for  the  prisoner. 

(a)  Set  forth  Carr.  Supp.  359.      one  of  the  learned  counael  engag- 
ed) For  the  report  of  this  case     ed  in  it. 
we  are  indebted  to  the  kindae«a  pf  . 
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WORCESTER  CITY  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK. 


July  20/A.  Rex  v.  Walters. 

A  bankrupt  if  InDICTM ENT  on  the  stat.  6  Geo.  4,  c.  16,  s.  112  (a), 
the  Btatla  Qeo.4,  ^^^  Concealing  two  account  books.  The^fr*^  count  of  the 
c  10,  s.  112.  for  indictment  stated,  that,  on  the  17th  of  November,  1  Will. 

concealing  hu  '  .         '  . 

books  till  after  4,  the  prisoner  was  a  trader  and  shoemaker  at  Worces- 

ed  hia  Ust  exa-  tcr,  and  that  he  was  indebted  to  Peter  Fish  in  a  sum  ex- 

"pworeiidence  needing  100/.,  to  wit,  131/.  10*.;  and  that  he  became  a 

of  any  thing  that  bankrupt  within,  &c.     It  then  stated  the  petition  and  the 

a  bankrupt  saya 

at  the  time  of  his  Commission  at  length;  and  that  the  commbsioners,  before 
tioiif"nnot"bc  *^®y  ^cted,  took  the  oaths ;  and  that  the  prisoner  was  duly 
received,^-       declared  a  bankrupt.     It  then  stated,  that  notice  of  the 

though  It  should  ^     ^  ... 

appear  that  no  commission  and  adjudication  was  personally  served  on  the 
said  was  taken    bankrupt,  he  then  being  in  prison ;  and  that  notice  was 

*^°WhSh!!^,^^^^^^  S^"^^  '^^  *^®  Gazette,  and  three  public  meetings  held ;  and 
such  an  indict-    that  after  the  commission  and  adjudication,  and  after  these 

ment,  the  peti*  ,  •  . 

tioning  creditor  noticcs,  the  prisoner  did  feloniously  &c.  conceal  divers,  to 
witnwTtrproTe  ^^*»  *^^  books  of  accouut,  to  wit,  a  ledger  and  cash- 
thepctitioning     book,  with  intent  then  and  there  to  defraud  his  creditors. 

creditor  s  debt — 

Quare.  The  second  count  stated  that  the  prisoner  was  a  trader, 

and  was  indebted  to  Peter  Fish  in  a  sum  exceeding  100/., 
and  had  become  bankrupt,  and  that  a  commission  of  bank- 
rupt had  duly  issued  under  the  great  seal,  directed  to 
certain  commissioners  therein  named,  by  whom  the  pri- 
soner  was  duly  declared  bankrupt,  of  which  he  had  notice. 
It  then  charged  that  he  feloniously  removed  the  two 
books.  There  were  two  similar  counts  for  removing  the 
books. 

(a)  Set  forth  in  Garr,  Supp.  171;  and  t>ec  the  cases  tbefe  referred  to. 
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Cttrwood,  for  the  prosecution^  opened^  that  after  the 
prisoner  had  been  dechured  a  bankrupt,  it  became  his 
duty  to  deliver  up  all  his  books ;  but  that,  instead  of  doing 
so,  he  denied  the  existence  of  two  of  them,  a  ledger  and 
a  cash-book,  which  were  afterwards  fisund  buried  at  the 
house  of  a  person  named  Allen,  who  wIm  a  relation  of  the 
prisoner. 

The  commission  of  bankrupt  was  put  in  and  read.  In 
the  setting  it  out  in  thp  first  count  of  the  indictment,  the 
word  'securities'  was  inserted  instead  of  the  word  'fees.* 

,    C  PhilUps,  for  the  prisoner,  objected  that  this  was  a 
fatal  Yariance. 

Mr.  Justice  Park. — Without  considering  whether  it  be 
such  a  Yariance  as  is  fatal  or  not,  I  shall  not  stop  the  case, 
as  the  second  count  appears  to  me  to  be  quite  sufficient  (a). 


I«0 


msi. 


(a)  The  Hcond  count  was  in 
4|ie  following  form: — And  the 
jlnrort  sforesaid,  upon  their  o«th 
aioceiidd,  do  further  present, 
l)«t,  heretofore,  to  wit,  on  the 
17tb  dsy  of  Noremb^,  in  the  first 
year  of  the  reign  aforesaid,  at 
tiie  city  of  Worcester  aforesaid, 
aad  county  of  the  same  dty,  the 
said  John  Walters  was  a  trader, 
to  wil,  a  shoemaker,  then  and 
there  seeking  his  living  by  buying 
and  selling,  and  was  then  and 
timre  justly  and  truly  indebted  to 
the  said  Peter  Fish  in  a  certain 
aum  of  money,  amounting  to  100/. 
aad  upwards,  to  wit,  the  sum  of 
ISIL  lOi.,  and  that  the  sdd  John 
Walters,  being  such  trader,  seek- 
ing his  living  as  aforesaid,  and 
b«ng  indebted  as  aforesaid,  then 
and  there  became  and  was  a  bank- 
rupt within  the  true  intent  and 
meaning  of  the  statute  then  aad 


now  in  force  conseming  bank- 
rupts. And  the  Jurors  aforesaid, 
upon  their  oath  aforesaid,  do 
further  present,  that  the  said  John 
Walters,  so  being  bankrupt  as 
last  aforesaid,  and  the  said  kist- 
mentioned  debt,  so  due  and  owing 
from  him  to  the  said  Peter  Fish 
as  aforesiud,  being  and  remaining 
wholly  unpaid  and  unsatisfied, 
afterwards,  to  wit,  on  the  13th  day 
of  December,  in  the  first  year  of 
the  rdgn  aforesaid,  a  certain  com- 
mission of  our  said  lord  the  King, 
sealed  with  the  Great  Seal  of 
Great  Britain,  founded  upon  the 
said  statute,  and  bearing  date  at 
Westminster,  in  the  county  of 
Mkidlesex,  a  certun  day  and  year 
therein  menUoned,  to  wit,  the  day 
and  year  last  aforesaid,  was  duly 
awarded  and  issued  out  by  the  then 
Lord  High  Chancellor  of  Grea 
Britab,  diceded  to  eertaia  per 
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I  do  not  think  it  u  essential  in  a  case  of  this  kind  to  state 
the  commission  and  proceedings  with  so  great  iiarticn- 
krity* 

To  prove  the  petitioning  creditor's  debt^  the  petitioiiing 
creditor  was  called* 

Mr.  Justice  Park  suggested  a  doubt  whether  he  was  a 
competent  witness ;  and,  having  conferred  with  Mr.  Justice 
Patteson,  said,  that  he  would  receive  the  evidence,  sub- 
ject to  further  consideration. 

The  petitbning  creditor  was,  however,  not  called,  and 
the  petitioning  creditor's  debt  was  proved  by  other  evi- 
dence. 

The  proceedings  under  the  commission  were  put  in,  and 
by  them  it  appeared  that  the  final  examination  of  the 


sons  therein  named,  whereby  onr 
add  lord  the  King  then  and  there 
appc^ted  the  said  last-mentioned 
persons,  four  or  three  of  them.  Ids 
sidd  Majesty's  commissioners,  to 
proceed  according  to  the  said  sta- 
tute, amongst  other  things,  touch- 
ing and  concerning  the  said  bank- 
ruptcy of  the  sud  J.  Walters, 
and  also  touching  and  concerning 
his  estate  and  effects;  and  that 
afterwards,  to  wit,  on  the  20th  day 
of  December,  in  the  first  year  of 
the  rdgn  aforesaid,  at  the  dty 
aforesud,  and  county  of  the  same 
city,  the  major  part  of  the  sud  last- 
mentioned  commissioners  did  duly 
proceed  to  the  execution  of  the 
said  last-mentioned  commission, 
and  did  then  and  there  duly  de- 
clare and  a^udge  that  the  said 
John  Walters  had  become,  and 
then  and  there  was  such  bankrupt 
as  last  aforesaid.  Whereof  the  said 
J.  Walters  afterwards,  to  wit,  on 
the  day  and  year  last  aforesiud,  at 


the  city  aforesaid,  and  county  of 
the  same  dty,  had  notice.  And 
the  Jurors  aforesaid,  upon  their 
oath  aforesdd,  do  further  present 
that  the  said  J.  Wiilters,  after  be 
so  became  bankrupt  as  last  afora^ 
sud,  to  wit,  oii  the  ISthdayof 
December,  in  the  first  year  of  tbe 
rdgn  aforesaid,  with  force  and 
arms,  &c.,  at  the  dty  of  Worces* 
ter  aforesaid,  and  county  of  tbe 
same  dty,  wilfully,  maUdouaIfy 
fraudulently,  and  feloidously,  M 
remove  divers,  to  wit,  two  boola 
of  account,  to  wit,  a  certain  book 
caUed  a  cash-book, 'and  acertida 
other  book  called  a  day-book, 
then  and  there  respectivdy  relal- 
ing  to  Ids  estate,  with  intent  thea 
and  there  to  defraud  his  the  said 
J.  Walters*s  creditors  under  tlio 
said  last-mentioned  commisdon, 
against  the  form  of  the  statute  in 
such  case  made  and  providedt  and 
against  the  peace  of  our  said  lonl 
the  King,  his  crown  and  <tignity. 
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bftokrapt  had  nerer  been  completed,  and  that  it  was  ad- 
journed sine  J&e.  The  paper,  purporting  to  be  the  final 
examination,  did  not  contain  any  qucBtions  or  answers;  it 
merely  stated  that  the  commissioners,  not  being  satisfied 
widi  the  answers  of  the  bankrupt,  adjourned  the  exanuna- 
tbn  jffitf  die. 

Bueby,  for  the  prosecution,  proposed  to  give  parol  evi- 
dence of  what  the  bankrupt  had  said  before  the  commis- 
ttoners. 

Mr.  Justice  Park. — I  think  it  cannot  be  done. 

Bueby. — Ab  it  is  shewn  that  what  the  bankrupt  said  was 
not  taken  down.  I  submit  that  I  may  give  parol  evidence 
of  what  the  bankrupt  said;  and  besides,  by  the  36th  sect 
of  the  bankrupt  act  (a),  the  commissioners  are  empowered 
to  examine  by  parol. 
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(a)  By  wbich   it  is   enacted. 
''That  it  shall  be  lawful  for  the 
comnuMioners.  by  writiing  under 
their  bands,  to  summon  any  bsnk- 
ispt  before  them,  whether  such 
bsakmpt  shall  hare  obtuned  his 
oertiiGate  or  not;  and  in  case  he 
shall  not  come  at  the  time  by  them 
anointed  (havbg  no  lawful  im- 
pefiflsent  made  known  to  them  at 
SBch  time^  and  allowed  by  them). 
It  shall  be  lawful  for  the  said  com- 
niidoners,  by  warrant  under  their 
luuida  and  seals,  to  authoiize  and 
direct  any  person  or  persons  they 
shaQ  think  fit.  to  apprehend  and 
arrest  such  bankrupt,  and  bring 
Um  before  them;  and  upon  the  ap- 
pearance of  snch  bankrupt,  or  if 
such  bankrupt  be  present  at  any 
meeting  of  the  sud  commissioo- 
cis,  it  shall  be  lawful  for  them  to 
ciamine  snch  bankrupt  upon  oath, 
otker  by  word  of  mouth,  or  on  in- 


terrogatories in  writing,  touching 
all  matters  relating  either  to  his 
trade,  dealings,  or  estate*  or  which 
may  tend  to  disclose  any  secret 
gprant,  conveyance,  or  concealment 
of  his  lands,  tenements,  goods, 
money,  or  debts,  and  to  reduce 
his  answers  into  writing ;  which  ez^ 
amination.  so  reduced  into  writ- 
ing, the  said  bankrupt  shall  sign 
and  subscribe;  and  if  such  bank- 
rupt shall  refuse  to  be  sworn,  or 
shall  refuse  to  answer  any  ques- 
tions put  to  him  by  the  sud  com- 
misuoners  touching  any  of  the 
matters  aforesaid,  or  shall  not  ful- 
ly answer  to  the  satisfsction  of  the 
said  commissioners  any  such  ques- 
tions, or  shall  refuse  to  sign  and 
subscribe  his  examination  so  re* 
duced  into  writing  as  aforesaid 
(not  baring  any  lawful  objection 
allowed  by  the  sud  commission- 
ers), it  shall  be  lawful  for  the 
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'  C.  Phillips  and  Carrington,  comtraf  relied  on  those 
words  of  the  36th  section  of  the  bankrupt  act,  which  re- 
quire the  examination  to  be  reduced  into  writing* 

Mr.  Justice  Park.-^I  can  receite  no  evidence  of  the 
examination  but  the  writing.  The  examination  is  required 
to  be  in  writing  by  the  act  of  Parliament;  and  that  part 
which  relates  to  the  examining  by  parol,  applies  only  to 
the  questions  which  may  be  either  put  by  parol  or  by  writ- 
ten interrogatories.  But  even  if  the  prisoner  had  conceal- 
ed these  books,  I  am  of  opinion  that  he  is  not  indictable 
till  after  he  has  concluded  his  last  examination ;  till  then 
he  has  a  locug  pemtentud.  How  do  we  know  that  •  wiien 
he  goes  to  complete  his  last  examination  he  will  not  de«' 
liver  up  all  his  books  correctly?  The  prisoner  most  be 
acquitted. 

Verdict — Not  guflty. 

Curwood  and  Busby ^  for  the  prosecution. 
C  PhiUips  and  Carrington^  for  the  prisoner. 

[Attornies — Gilham,  and  Hughet.'] 


said  comBiisBioQerey  by  wamnt 
under  tlieir  hands  and  seals,  to 
commit  lum  to  such  prison  as  they 
afaall  think  fit,  there  to  remain 
without  bul  until  he  shall  submit 
lumself  to  the  sud  commissioners 


to  beswoiUyand  full  answers  mske 
to  thdr  satisfactloii  to  8udi<qMi- 
tions  as  shall  be  put  to  hiaiy  aii4 
«gn  and  subscribe  such  exanl- 
nation/' 
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STAFFORD  ASSIZES. 


BBFORE  MR.  JUSTICE  PATTB80N. 


Rex  r.  Ann  Savaob  {a).  juiy  26th. 

X  HE  prisoner  was  indicted  for  stealing  five  shawls,  the  if,  in  a  case  of 
property   of  Peter  Cotterell.     It  was  proved,  that  she  ncMforthT^* 
went  to  the  shop  of  the  prosecutor^  with  "Mrs.  Down-  toinu^^ttend 
ing*8  compliments" — and  said,  that  Mrs.  Downing  want-  the  aaaixet,  this 
ed  some  shawls  tc^  look  at;  the  prosecutor  selected  five  for^tpo^g' 
shawls^  and  gave   them    to  the    prisoner;  who  pawned  JJui^'guSio- 
two  of  them  the  same  evening,  and  the  remainder  were  "<«  ^^  reading 
found  in  her  lodgings.    Mrs.  Downing  was  so  near  her  ofthewitnen 
confinement,  as  not  to  be  able  to  attend  at  the  assizes,  or  ms^^fe]^   ^ 
before  the  committing  magistrate;  and  it  was  proved,  that    ,^^*.^*"^« 
the  prisoner  was  taken  to  Mrs.  Downing  by  the  magis-  and  aticed 
trate;  and  a  witness  stated,  that  what  Mrs.  Downing  said  Mn.  nTto  look 
in  the  presence  and  hearing  of  the  prisoner  was  taken  down  J^  ^i^^J^*^ 

in  writing.  ed  two,  and 

three  were  found 
at  her  lodgings. 

GreaveSf  for  the  prosecution,  proposed  to  call  the  ma-  ^lu^^^'^t^"^* 
gistrate,  to  prove  what  was  stated  by  Mrs.  Downing  in  nest:— ffc^^ 
the  hearing  of  the  prisoner.  thu  evidence, 

.  could  not  be 
oouTicted  of  a 

Lee,  for  the  prisoner. — The  illness  of  Mrs.  Downing  {"^^  ^!L^^ 
might  be  a  good  ground  for  putting  ofi^the  trial,  but  can'  of  B. 
be  no  reason  for  receiving  the  examination. 

Greaves. — If  the  witness  be  unable  to  travel  dirouglr 
illness,  the  depositions  are  admissible.  1  Hale^  686;  Kel. 

55(6). 

(a)  For  the  report  of  tbis  case  (b)  See  the  case  of  Doe  dem. 
we  are  indebted  to  the  kindness  of  Enamw.Lloj^mU^fyoL  3,p,2l9. 
the  learned  counsel  engaged  in  it. 


CASES  ON  THE 

Mr.  Justice  Pattesom. — ^That  has  been  doubted  by 
Mr.  Starkie  (a) ;  and  I  think  the  evidence  is  not  admis- 
sible. 

I^ee. — My  objection  is  not,  that  the  deposition  is 
not  admissible,  although  I  might  contend  that  point,  but 
that  the  statement  made  by  Mrs.  Downing  in  the  magis- 
trate's presence  cannot  be  received  from  the  magistrate's 
recollection  of  what  occurred,  when  the  facts  had  beat 
reduced  into  writing,  which  writing  is  not  in  Court.  And 
I  would  submit,  that  the  indictment  ought  to  have  been 
for  false  pretences,  inasmuch  as  it  was  by  a  false  repre- 
sentation that  the  goods  were  procured^  and  it  is  clear, 
the  property  was  parted  with  by  the  prosecutor,  when  the 
shawls  were  delivered  to  the  prisoner,  because  he  has  said, 
he  considered  the  goods  as  sold  to  Mrs.  Downing.  This 
b  like  the  case  of  Rex  v.  Davenport  (b),  for  there  the  de- 
livery, in  the  first  instance,  was  legal:  and  we  must  assume, 
until  Mrs.  Downing  proves  the  contrary,  that  she  sent  for 
all  the  goods* 

Greaves,  contra. — That  case  is  precisely  in  point  in 
support  of  this  indictment;  the  only  difference  between 
the  cases  is,  that  there  the  prosecutor  sent  two  articles 
for  the  supposed  orderer  to  make  his  selection ;  here, 
the  prisoner  asked  for  some  shawls  for  Mrs.  Downing 
to  look  at.  And,  as  in  that  case  the  property  would 
continue  in  the  prosecutor  till  the  selection  was  made, 
so  it  would  in  this  case.  The  true  distinction  between 
false  pretences  and  larceny  is  this:  if  the  property,  as 
well  as  the  possession  of  the  goods,  passes  from  the  pro- 
secutor, at  the  time  of  the  delivery  of  the  goods,  to  the 
prisoner,  the  indictment  ought  to  be  for  false  pretences; 

(a)  2  Law  of  Evid.  487.    In  pone  the  trial,  on  account  of  the 

practice,  motions  are  frequently  illness  of  a  material  witness, 
made  on  the  part  of  the  prosecu-        {b)  Arch.  Peel's  Acts,  4. 
tors  of  criminal  cases,  to  post- 
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but  if  the  possession  alone  be  parted  with,  the  property 
remaining  in  the  prosecutor,  there  the  indictment  ought 
to  be  for  larceny.  Here  the  property  did  so  remain  in 
the  prosecutor,  and  therefore  the  indictment  is  right. 

Mr.  Justice  Patteson. — That  would  be  so,  if  it  had 
been  proved  that  Mrs.  Downing  had  not  sent  the  pri- 
soner for  the  shawls ;  but  we  must  assume  that  Mrs.  Down- 
ing did  send  her. 

Greaves, — Assuming  that  the  property  passed  to  Mrs. 
Downing  on  the  delivery  to  the  prisoner,  she  might  have 
been  indicted  for  stealing  the  goods  of  Mrs.  Downing. 
Now,  although  the  property  did  not  pass  to  Mrs.  Downing, 
yet  she  was  a  special  bailee;  and  it  is  impossible  to  draw 
any  dbtinction  between  the  case  of  a  special  bailee,  and 
that  of  an  absolute  owner  of  property.  Any  possession, 
even  that  of  a  mere  finder,  is  sufficient  as  against  a  wrong 
doer;  and  no  distinction  can  be  made  between  the  differ- 
ent degrees  of  absolute  or  limited  rights  of  possession. 

Mr.  Justice  Patteson. — At  common  law,  no  indict- 
ment could  have  been  maintained  for  larceny  by  Mrs. 
Downing,  against  the  prisoner,  if  she  had  been  her  ser- 
vant (a).      It  must  be  assumed,  that  she  received  the 

(a)  If  the  prisoner  had  been  indictment  would  have  been  for 

really  sent  by  Mrs.  Downing  for  embezzlement.  On  the  subject  of 

the  shawls,   and   had  converted  embezzlement,  the  follomng  case 

them  to  her  own  use,  before  they  has  been  dedded  by  the  twelve 

had  got  to  the  hands  of   Mrs.  Judges. 
Downing — ^it  seems  that  the  proper 

OLD  BAIL£Y  MAY  SESSION,  1830— Coram  T.  Denman,  Esq. 

Common  Ssbjbant. 

Rex  V,  Murray.  May  28M. 

X  HE  prisoner  was  indicted  for  embezzling,  amongst  other  monies, 
the  sum  of  U.  Ot.  6</.,  under  the  following  circumstances — It  appear, 
ed  that  the  prisoner  was  a  clerk,  employed  in  the  office  of  Messrs.  Ad- 
VOL.  V.  L 


\ 
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jd31.^  goods  properly^  and  that  it  afterwards  entered  into  her 
mind  to  convert  them  to  her  own  use.  At  that  time,  in 
whom  was  the  possession  of  the  goods? 

Greaves. — It  must  be  admitted,  that  it  was  in  the  pri- 
soner, although  the  property  was  in  the  prosecutor. 

Mr.  Justice  JPatteson  directed  the  Jury  to  lu^quit,  on 
this  defect  in  the  evidence. 

Vardict — ^Not  guilty. 

lingtoh  &  Co.,  Soliciton;  and  that,  upon  the  22nd  of  March,  he  recaved 
the  sum  of  5/.  from  William  Rothwell  Jackson,  one  of  th^  managll^ 
clerks,  with  direetious  to  pay  out  of  it  a  charge  for  inserting  aa  idvei^ 
tisement  in  the  JLondon  Gazette,  for  Messrs.  Adlington  &  Co.  •  The 
{orisoner  chained  in  his  account  the  sum  of  2L  Os.  6d.^  £qr  ^ch  ad- 
▼ertise^nent,  when,  in  truth,  he  only  paid  the  sum  of  1/.  The  j^risoner 
was  found  guilty. 

F.  r.  Xee,  mmcus  curim,  suggested,  that  the  moi^ey,  iC  r^p^Ted  \q 
the  prisoner  himself  from  the  master,  for  the  purpose,  of  paying  it  to 
a  third  person,  would  not  be  an  embezzlement  within  the  7  &  8  Geo. 
4,  c.  29,  s.  47)  which  contemplated  a  receipt  or  taking  into  pdssesaon 
of  monies  received  by  servants  from  third  persons,  for  and  on  ac- 
count of  their  masters.  He  cited  Rex  v.  Peckt  2  Russ.  C.  &  nI,  213  i 
and  suggested  that  the  itceipt  from*  Jackson  was,  in  fact,  arecdptftwo 
tlie  master,  and  that  the  master's  right  of  property  aev«r  was  dereiUd. 

ClarksoHf  for  the  prosecution,  contended  thiit  thii^  was  a  Heeeiplof 
monies  by  the  prisoner  for  and  on  account  of  his  master,  within  the 
act;. but)  at  all. events, U  was  clearly  a  larceny (  and  thar^.beiiig  f^ 
count  of  that  description  in  the  indictment,  that  was  f^uffici^pt.    . 

On  looking  at  the  larceny  count,  it  was  ascertuned  that  the  stealing 
was  stated  to  be  ^*  in  manner  and  form  aforesaid.** 

F,  V.  Lee  then  suggested,  that  that  count  vras  an  imperlSect  connt 
for  an  embezzlement,  and  not  a  count  for  larceny;  and  that  ^^in  omhi- 
ner  and  form  aforesaid,"  was  a  material  averment,  and  could  not  be 
rejected  as  surplusage;  and  he  contended,  that  if  the  first  objection 
was  good,  the  indictment  was  altogether  defective. 

The  prisoner  was  found  gcdlfy. 

The  Common  Sbrjbant  respited  the  judgment,  to  take  the  opinion 
of  the  twelve  Judges — who  held  the  objections  fatal  to  the  indictment, 
and  ordered  the  prisoner  to  be  discharged. 
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Greaves f  (6t  the  prosecution. 

F.  V.  Leey  for  the  prisoner.  '^'^ 

[Attornies — Foster ^  and  WaU<m^ 


Charlton,  Esq.  0.  Hill.  jufy  17M. 

JHONE Y  had  and  received.  Plea — General  issue,  with  The  dcrk  of  the 
a  notice  of  set  off  (a).  The  defendant  was  clerk  of  the  cannot  set  off  a 
course  at  the  Lichfield  races  of  1830;  and  it  appeared  that  ^^^^^^; 
the  horse  of  the  plaintiff  had  "  walked  over"  for  the  Pro-  fro™  ^e  pi"n- 

■  ■ "    ^     ^  ^  tiff  on  one  race 

duce-stakes,  whereby  the  plaintiff  was  entitled  to  a  sum  of  against  a  stake 
25L,  which  sum  was  in  the  hands  of  the  defendant  as  wonbyThe'^^ 
clerk  of  the  course.     On  the  part  of  the  defendant  it  was  P^iS^^f  ^?^ 

"^  ^  ^  The  clerk  of 

contended,  that  he  had  a  right  to  detain  this  sum  of  25/.,  the  course  at  a 
because  the  plaintiff  had  called  at  the  office  of  Mr.  Weth-  bring  actions  for 
erby,  (who  publisbeft  the  Racing  Calendar,  and  is  au-  »">pwd  itakes. 
thorized  to  enter  horses),  and  had  desired  his  name  to  be 
entered  for  the  Two-year-old-stake  at  the  same  races.  The 
amount  of  the  subscription  to  that  stake  was  25L  It  was 
proved,  that,  before  the  time  of  the  races,  the  plaintiff  went 
to  Mr.  Wetherby,  and  said,  he  would  withdraw  his  name 
from  the  Two-'year-old-stake,  because  a  list  of  the  horses 
entered  had  not  been  sent;  but^  Mr.  Wetherby's  clerk 
stated  in  his  evidence,  that,  when  a  gentleman  entered  ^or 
a  stake,  they  did  not  allow  him  to  withdraw  his  name. 
It  was,  therefore,  contended,  that  the  defendant  had  a  right 
to  detidh  the  suni  of  S5/L  woh  by  the  plaintiff  from  the  Pro- 
duce-stake, to  satisfy  theZSL  for  the  plaintiff's  subscription 
to  the  Two-year-old-stake. 

Mr.  Justice  Patteson. — There  is  nothing  like  a  set  off 

(a)  Where  there  is  any  chance  plead  the  set  off,  and  not  give  no- 
of  the  defendant's  proving.  Iu9  set  tice  of  it,  beeaiise^  by  having  ito 
off  by  the  cross-examination:  of  ,  prove  bis. notice^ of  seit  off,  l|e*lo8^ 
the  phdntifPt  witnesiM  he  should     the  reply. 
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thdr  own  process  to  bring  in  the  offender.  The  indict- 
ment was  in  that  Court,  and  though  that  Court  might  have 
acted  on  it,  a  single  magistrate  had  no  right  to  do  so. 

Ferrard,  for  the  prosecution. — 1  believe  that  the  granting 
of  a  warrant  in  this  way  is  in  the  ordinary  course  of  busi- 
ness; and  besides,  as  the  constable  was  commanded  by  the 
magistrate's  warrant  to  take  the  party,  and  it  being  a  case 
over  the  subject  matter  of  which  the  magistrate  had  juris- 
diction, namely  an  assault,  the  constable  had  nothing  to 
do  but  to  execute  the  warrant. 

Mr.  Justice  Park. — I  have  signed  warrants  over  and 
over  again  on  the  certificate  of  the  clerk  of  assize;  and  I 
should  expect  some  authority  to  be  cited  to  shew  me  chat 
the  practice  is  illegal.  A  Judge's  warrant  is  not  the  war- 
rant of  the  Court,  but  of  the  Judge  personally.  Where  a 
thing  is  the  act  of  the  Court,  the  Judge's  personal  name 
nerer  appears  to  it  at  all.  There  are  some  particular 
affidavits  that  must  be  sworn  before  a  Judge,  and  there 
the  Judge's  own  name  must  be  signed  to  them.  Even  at 
the  Assizes,  where  I  sign  warrants  continually,  I  alone  am 
not  the  Court  without  the  clerk  of  assize  or  some  other 
commissioner  being  joined  with  me;  and  if  an  indictment 
came  in  from  the  Grand  Jury  now,  while  I  am  sitting  in 
Court,  I  should  not  grant  a  warrant  upon  it  without  a  cer- 
tificate being  first  given  by  the  clerk  of  assize.  I  will, 
however,  confer  with  my  learned  brother  on  the  point,  as 
there  is  much  business  of  this  kind  in  the  Court  of  King's 
Bench. 

His  Lordship,  having  conferred  with  Mr.  Justice  Patte- 

^, sidd — "  My  learned  brother  has  no  doubt;  he  says  it 

i«  done  every  day." 

Verdict — Guilty. 
Perrardj  for  the  prosecution. 

GreaveSy  for  the  defendant. 

As  to  the  practice  respecting  Or.  Off.  Prac.  85;  and  the  forms  of 

^grantiDg  of  Judge*s  warrants  certiiieatcs  are  given  Id.  Vol.  2, 

^  iiufictments  found  in  the  Court  p.  175,  et  scg, 
ofKiog*8   Bench,    see  1  Gude's 
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SHREWSBURY  ASSIZES. 


BEFORE  MR.  JUSTICE  PATTESON. 


Jtffy  dOM.  Hughes  r.  MiJiSHALL  and  Others. 

The  treating  act  ASSUMPSIT  for  goods  sold.    Plea— General  issae 

7  &  8  W  8 

c  4,  only  applies      This  action  was  brought  for  the  price  of  ale  and  odier 
Mi?ieiragenti.  J^efreshments,  supplied  to  the  voters  of  Mr.  Slaney,  M,P. 

for  Shrewsbury,  during  the  election  there  in  the  year  1830. 
The  defendants  were  not  members  of  Mr,  Slaney's  commil- 
tee;  and  it  was  proved,  that  they  had  ordered  the  refresh- 
ments in  question,  and  had  signed  a  paper  stating  that  &ct 
and  the  amount  of  the  account. 

The  defence  was,  that  the  plaintiff  had  given  credit  to 
Mr.  Slaney*s  committee,  and  that  Ais  account  had  beea 
included  in  another  account,  which  had  been  paid  by  that 
committee;  and 

Cffmpbell,  for  th^  defendaiit»  also  coptended«  ^M^  ^ 
|[^la|ni;i^  .could  not  recover,  as  thi9  account  canie  withiii 
thie, ,  treati^n^ ,  ^ct  7  &  8  W.  3,  c.  4  (a),  since  which  no  UH 
for  treating  at  an  election  could  be  recovered* 

Mr^  Justice  Patteson. — That  act  only  applies  to  can- 
didates iaiiid  ^eir  agents.  If  I  was  to  go  and  rtiniip  a  biD 
during  an  election,  there  is  no  doubt  that  I  must  pay  it. 
By  this  act  of  Parliament,  candidates  and  tfieir  agents  are 
prohibited  from  treating  voters;  but  still,  as  many  of  the 
voters  come  from  a  distance,  they  must  have  accbmmoda* 
tion  and  refreshment,  and  for  that  tl\ey  must  either  them- 
selves  be  liable,  or  any  one  else  may  be  liable  who  gives 
the  order,  provided  he  be  neither  a  candidate  nor  an  agent. 

(a)  Cited  mtte,  Vol.  a,  p.  401,  n.    See  the  case  of  Wardi» 
Id.  p.  399. 
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His  Lordship  left  the  case  to  the  Jury  on  the  first  ground 
of  defence.  „„  „„„ 

HunHES 

Verdict  for  the  plaintiff.  «• 

Marshall. 

Curwood  and  Watson^  for  the  plaintiff*. 

Campbell  and  Godson^  for  the  defendants. 

[Attornies — Yates,  and  Moore. \ 


In  the  ensuing  term  Godson  obtained  a  rule  nisi  for  a 
DOW  trials  which  was  subsequently  discharged. 


{Crown  Side). 

BEFORE  MR.  JUSTICE  PARK. 


Rex  r.  Hickman.  j^y  29M. 

Manslaughter.  The  frst  count  of  the  mdict-  An  mdictmeBt 

ment  stated  the  death  of  the  deceased  to  have  been  by  terchamd!*^" 
blows.     The  second  count  stated,  in  substance,  that  the  de-  ^'  ***«  deceu- 

ed  was  on  hone- 
ceased,  John  Randell,  was  riding  on  horseback,  and  that  back,  and  that 

the  prisoner  made  an  assault  upon  him,  and  struck  him  struckhim^ith 

with  a  stick;  and  that  the  deceased,  from  a  well-grounded  Jij*'^^'^  "^i^' 

apprehension  of  a  further  attack  upon  him,  which  would  from  a  weu- 

have  endangered  his  life,  spurred  on  his  horse,  whereby  hensionofafiir- 

it  became  firightened,  and  threw  the  deceased  off,  giving  J^hfch'w^ 

him  a  mortal  fracture,  &c*  ^▼e  endanger- 

rwii  •  •■  t      n  ed  hb  life, 

There  was  no  evidence  to  support  the  first  count;  and  it  spurred  hu 
appeared,  that  the  prisoner  and  the  deceased,  being  both  ^JJJ^fHghtened] 
on  horseback,  had  a  quarrel;  and  that  the  prisoner  struck  *?^  '**"•'  **""» 

^  *^  giving  him  a 

mortid  fracture. 
The  evidence 
was,  that  ^e  prisoner  struck  the  deceased  with  a  small  stick,  and  that  the  latter  rode  away,  and 
the  former  rode  after  him;  whereupon  the  deceased  spurred  his  horse,  which  then  winced,  and 
threw  him,  whereby  he  was  killed : — Ueldf  that  this  evidenoe  suffidenUy  aupported  the  hidict- 
roent. 
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the  deceased  with  a  small  stick,  and  that  he  rode  away 
along  the  Holyhead  road,  the  prisoner  riding  afler  him ; 
and  that,  on  the  deceased  spurring  his  horse,  which  was  a 
young  one,  the  horse  winced,  and  threw  him. 

Bather  and  C.  PhiUips^  for  the  prisoner,  objected — 
First,  that  the  fall  ought  to  have  been  laid  as  the  cause  of 
the  death ;  whereas,  the  cause  stated  was  the  blow  of  the 
stick  and  the  frightening  of  the  horse;  and,  secondly,  that 
the  blow  and  the  frightening  of  the  horse  were  stated  jointly 
to  have  been  the  cause  of  the  death,  whereas  the  blow,  it 
was  evident,  could  not  have  caused  it,  ever  so  remote- 
ly; and,  besides  that,  it  was  stated,  that  the  deceased 
was  apprehensive  of  a  further  attack  upon  him,  which 
would  endanger  his  life,  of  which  there  was  not  the  slight- 
est evidence. 

Mr.  Justice  Park. — I  think  the  second  count  b  suffi- 
ciently proved.  The  death  of  this  individual  was  clearly 
caused  by  the  frightening  of  his  horse.  In  indictments 
for  robbery,  terror  and  force  are  always  both  stated,  but 
it  is  sufficient  to  prove  one  of  them.  However,  in  this 
count,  it  is  not  stated  that  the  deceased  died  of  any  blow. 
In  the  case  of  Rex  v.  Evans  (a),  it  was  held,  that  if  the 
death  of  the  deceased,  who  was  the  wife  of  the  prisoner, 
was  partly  occasioned  by  blows,  and  partly  by  a  fall  out  of 
a  window,  the  wife  jumping  out  at  the  window  from  a  welt 
grounded  apprehension  of  further  violence  that  would 
have  endangered  her  life,  the  prisoner  was  as  much  an- 
swerable for  the  consequences  of  the  fall,  as  if  he  had 
thrown  her  out  at  the  window  himself. 

Verdict — Guilty. 

Whateletfy  for  the  prosecution. 

Bather  and  C.  Phillips,  for  the  defence. 

(a)  1  Ru58.  C.  &  M.  426.     See  the  case  of  Bex  v.  Culkin,  ante,  p.  121. 
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GLOUCESTER  ASSIZES. 

BEFORE  MR.  JUSTICE  PATTESON. 


Rex  r.  Warren  James.  -4«gr.  13M. 

Indictment  on  the  not  act,  l  Geo.  l ,  st.  2,  c.  5,  An  iodictment 

B»  I  (a).    The  indictment  stated,  that,  on  the  8th  of  June,  i  Geo.  i,  at.  s, 

1  WilL  4,  the  prisoner  and  certain  evil  disposed  persons,  mining  bmc^ 

to  the  number  of  one  hundred  and  more,  did  unlawfully,  Wed  one  hour 

.  -  ,  after  prodanui- 

notously,  and  routously  assemble;  and  that,  while  so  as*  tionmade,  need 
sembled,  Edward  Machin,  one  of  his  Majesty's  Justices  ^y^^'^t^ 
of  the  Peace  for  the  county  of  Gloucester,  did  go,  as  near  ^^®  ^*^^  ^ ,. 
as  he  safely  could,  to  proclaim  silence;  and  afterwards  did, 
as  near  as  he  safely  could,  make  proclamation  (setting  out 
the  proclamation  (6) ) ;  and  that  the  prisoner,  and  the  other 
persons,  to  the  number  of  twelve  and  more,  afterwards, 
and  notwithstanding  the  proclamation,  did  remain  toge- 
ther for  the  space  of  an  hour  and  more,  against  the  form 
of  the  statute. 


C  PhilUpSi  for  the  prisoner. — ^I  submit  that  this  indict- 
ment  is  bad.  In  an  indictment  for  a  riot,  it  is  necessary 
that  the  indictment  should  state  it  to  have  been  in  terro- 
*  rem  populi.  That  was  decided  in  the  case  of  Rex  y. 
Hughes  {c);  and  it  is  so  laid  down  by  the  text  writers. 
This  indictment  begins  with  charging  a  riot,  as,  without 
that,  the  magistrate  had  no  right  to  make  proclamation; 
and  it  being  necessary  to  charge  that  a  riot  was  com- 

(a)  Set  forth  ante.  Vol.  4,  p.  442.  in  the  act,  and  as  given  in  Chetw. 

{b)  Care  ought  to  be  taken  to  Bum,   Vol.  5,  p.  22,  and  Chit, 

set  out  the  proclamation  exactly  Bum>  Vol.  5,  p.  283,  from  which 

as  the  Justice  made  it.    Several  magistrates  are  very  likely  to  read 

of  the  printed  precedents,  in  set-  it. 

ting  out  the  proclamation,  vary  (c)  Ante,  Vol.  4,  p.  373.    See 

from   the  proclamation  as  given  alsothecaseof  JRe:rv.Cojr,  Id.538. 
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mittedy  that  riot  must  be  charged  in  the  indictment  with 
legal  technicality;  and  not  being  so  here,  I  submit,  that, 
by  reason  of  the  omission  of  the  terrorem  popuU,  this  in- 
dictment cannot  be  supported. 

Mr.  Justice  Patteson. — This  indictment  pursues  the 
words  of  the  act  on  which  it  is  framed.  The  charge  here 
is,  for  keeping  together  after  being  riotously  assembled. 
There  is  a  distinction  between  an  indictment  for  a  riot, 
and  an  indictment  framed  on  this  act  I  think  the  indict- 
ment is  sufficient. 

.     .  Verdict— Chiiky. 

Jervit,  Campbell,  W.  J.  Alexander,  and  Taibat,  for  the 
prosecution. 

C  Phillips  and  PhiUpoits,  for  the  defence. 

[Attoniies— Green,  Pemberton,  ^  Co.,  and  ChadhomJ] 


Aug.  13M.  Rex  v.  Birt  and  Others. 

If  parties  aiaem-  jINDICTMENT  for  a  riot,  with  a  second  count  for  an 
.apurSL*'   '   unlawful  assembly.     Each  count  concluded  in  terrorem 

which,  if  exe-      papuli. 

make  them  riot-  It  appeared  that  the  prisoners,  and  a  large  number  of 

aMembied,  they  persons,  assembled  to  cut  down  the  fences  of  the  iDcfe- 

wpanlte  ffithwu  ®^'®^  ^^  *^®  forest  of  Dean ;  and  that  the  surveyor^general 

carrying  their  of  the  forcst,  and  his  woodmen,  did  not  thuik  themsdres 

purpose  iDto  ef- 
fect, this  is  aD     Strong  enough  to  resist  them ;  and  that  inclosure  fences  to 

unlawfiil  asiem-     «  n  •i  i  11 

Uy.  the  extent  of  a  mile  and  more  were  destroyed. 

Mr.  Justice  Patteson. — The  difference  between  a  riot 
and  an  unlawful  assembly  is  this:    If  the  parties  aaserable 

(a)  See  the  case  of  Rex  v.  Cox,  Vol.  4,  p.  538. 
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in  a  tumultuous  manner,  and  actually  execute  their  pur- 
pose with  violence,  it  is  a  riot;  but  if  they  merely  meet 
upon  a  purpose,  which,  if  executed,  would  make  them  riot- 
ers, and,  haying  done  nothing,  they  separate  without  carry- 
ing their  purpose  into  effect,  it  is  an  unlawful  assembly* 

Verdict — Guilty. 

Jertfis,  Campbell,  fF.  J.  Alexander,  and  Talbot,  for  the 
prosecution. 

C.  PhilUps  and  PhiUpotts,  for  the  defence. 

[Attomies — Gretn,  PemberUm,  ^  Co^  and  Chadbom,^ 

See  the  case  of  Rex  v.  Cox,  ante.  Vol.  4,  p.  538. 


Rbx  v.  Salisbury.  Aug.  tsth, 

XnDICTM ENT  for  stealing  a  letter  from  the  post-office,  s.  wu  employ- 
containing  bank-notes.  The  first  eight  counts  of  the  in-  migt^  tTcar- 
dictment  were  framed  on  sect.  2  of  the  stat.  52  Geo.  3,  g^}e*"|^^°™ 
c.  143  (a).     Thejirst  count  charged,  that  the  prisoner  was  Berkeley,  at  a 

weekly  salary 

employed  in  the  post-office  at  Dursley,  in  the  opening  of  paid  him  by  the 
the  mail  bag,  and  sorting  of  letters;  that  a  letter,  directed  but^iiHhid^^ 
to  Messrs.  Joseph  Cox  &  Sons,  came  by  the  post,  contwiing  "fP"*!  *»  ^^'  *>y ' 
certain  bank-notes  of  10/.  each,  and  that  the  prisoner  stole  -^Heid,  that  s. 
the  notes.    The  next  seven  counts  varied  this,  by  its  being  ^bj^^lTby 
stated  in  some  of  them,  that  the  notes  were  in  a  packet,  JJlthiTthflSSL 
and  in  others,  that  the  prisoner  secreted  the  letter;  and  53 Geo. 3,  c 

11.1  1       .        ../*.  143,  •.2. 

the  property  was  also  laid  to  be  m   different  persons.      But  a  letter 
The  9th,  10th,  lltb,  12th,  and  13th  counts  were  framed  dUffto  Dudi^', 

but  which,  it 
was  alleged,  was  mis-sent  to  Dursley,  if  stolen  by  S.,  would  not  be  a  letter  which  came  to  his  hands 
"  in  consequence  of  his  employment'' 

Semble — That  the  words,  **  whibc  employed,"  in  sect  2  of  the  stat  52  Geo.  3,  c  US,  relative 
to  stealing  letters,  merely  mean  that  the  party  should  be  then  in  the  employ  of  the  post-office;  and 
not  that  tilie  letter,  when  stolen,  was  in  the  party's  hands  in  the  course  of  his  duty. 

On  an  indictment  for  felony,  a  matter,  which  was  the  subject  of  another  indictment  for  felony, 
was  material  to  be  given  in  evidence;  as  it  fbrmed  a  part  of  tfie  facts  of  the  case.  The  Judge  re- 
ceived the  evidence,  and  did  not  direct  the  second  prosecution  to  be  abandoned. 

(a)  Set  forth  ante,  Vol.  4,  p.  672,  n.  (a). 
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on  sect.  S  of  the  act  (a).  The  ninth  count  charged,  that  the 
prisoner  stole  a  letter  from  the  post-office  at  Dursley,  con- 
taining the  bank-notes;  and  the  other  counts  varied  the 
charge,  by  laying  the  property  differently,  and  by  stating 
the  letter  to  be  a  packet.  The  last  count  charged  the  pri- 
soner with  stealing  the  notes  in  the  dwelling-house  of  Mrs. 
Baldwin,  the  post-mistress  of  Dursley. 

Jervisy  for  the  prosecution,  opened. — That  the  prisoner 
was  a  letter-carrier  from  Dursley  to  Berkeley,  and  that 
his  wife  was  the  sister  of  Mrs.  Baldwin,  who  was  the  post* 
mistress  of  Dursley,  where  he  sometimes  opened  the  mail- 
bags  and  sorted  the  letters.  That  a  letter,  sent  by  Mr. 
Joseph  Cox  from  Cardiff,  and  directed  to  Dudley,  con- 
taining the  notes  in  question,  had  been  mis-sent  to  Dursley, 
from  which  place  the  letter  and  its  contents  had  been 
stolen.  He  also  stated,  that  a  person  named  Bailer  had 
sent  a  letter,  containing  other  bank-notes,  from  Lostwithiel 
to  Uley,  which  would  have  to  pass  through  the  Dursley 
post-office;  and  that  the  notes  sent  in  Mr.  Bailer's  letter 
were  taken  out,  and  Mr.  Cox's  notes,  to  an  equal  amount, 
put  into  Mr.  Bailer's  letter  in  their  stead.  He  was  pro- 
ceeding to  shew  how  Mr.  Bailer's  notes  would  be  traced  to 
the  possession  of  the  prisoner. 

Curwoodf  for  the  prisoner,  objected  to  this  being  stat- 
ed, as  there  was  another  indictment  against  the  prisoner 
for  stealing  the  notes  out  of  Mr.  Bailer's  letter.  And  he 
cited  the  cases  of  Rex  y.  Smith{b\  and  Rex  v.  fFetU 
wood  (c),  and  a  case  in  which  the  same  point  was  decided 
by  Mr.  Baron  BoUand. 

Mr.  Justice  Patteson. — On  the  part  of  the  prosecuti<ni, 
they  put  it  in  this  way: — they  propose  to  shew,  that  the 
prisoner  stole  Mr.  Cox's  notes,  because  they  were  put  into 

(fl)   Set  forth  a«/e,  Vol.  4,  p.  (h)  Ante,  Vol.  2,  p.  633. 

673,  n.  (c)  Ante,  Vol.  4,  p.  64?. 


OXFORD  CIRCUIT,  2  WILL.  IV. 

Mr.  Bailer's  letter  in  exchange  for  his  notes,  which  must 
have  been  taken  out  by  some  one,  and  are  to  be  traced  to  the 
prisoners  possession.  In  the  case  of  Rex  v.  Ellis  {a),  it  was 
held,  that  evidence  of  other  felonies  was  receivable,  where 
they  were  all  parts  of  one  transaction.  I  see,  that  in  that 
case  there  was  only  one  indictment;  but  still,  I  think  that 
the  evidence  respecting  Mr.  Bailer's  notes  is  essential  to 
the  chain  of  facts  necessary  to  make  out  the  case. 

Curwood. — I  hope  that  your  Lordship  will  direct  the 
other  prosecution  to  be  abandoned. 

Mr.  Justice  Patteson. — I  will  see  about  that. 

It  appeared  from  the  evidence  of  Mrs.  Baldwin,  the 
post-mistress  of  Dursley,  that  she  employed  the  prisoner, 
at  a  salary  of  14^.  a-week,  to  carry  the  letter-bag  from 
Dursley  to  Berkeley ;  and  that  she  was  allowed  by  the  Post- 
office,  in  her  quarterly  account,  the  sums  she  paid  him; 
bat  she  stated,  that  the  prisoner  never  sorted  the  letters, 
or  opened  any  mail-bag.  There  was  no  very  distinct  evi- 
dence to  shew  that  Mr.  Cox*s  letter  ever  was  in  the  Durs- 
ley post-office;  but  the  notes  contained  in  it  were  dis- 
tinctly shewn  to  have  been  put  into  Mr.  Bailer's  letter, 
notes  to  an  equal  amount  having  been  taken  out;  and  evi- 
dence was  adduced,  with  a  view  of  tracing  some  of  these 
notes  to  the  prisoner;  but  the  statements  of  some  of  the 
witnesses  was  by  no  means  positive. 

• 

Mr.  Justice  Patt£S0N|  (in  summing  up). — I  think  that 
the  prisoner  was  a  person  in  the  employ  of  the  Post-office, 
as  his  sister-in-law  paid  him  lis.  a-week,  which  the  Post- 
office  allowed  her  again.  The  evidence  is,  that  he  was 
not  employed  as  a  sorter,  but  as  a  letter-carrier  from 

(a)  9  D.  &  R.  174. 
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1831.  Dursley  to  Berkeley.  I  think  also,  that  this  letter  cannot 
be  said  to  have  come  to  his  hands  **  in  consequence  of  his 
employment;*  because  he,  as  a  letter-carrier  from  Dursley 
to  Berkeley,  would  not  have  a  letter  addressed  ftt>m  Car- 
diff to  Dudley  come  to  his  hands  in  the  course  of  his  duty. 
However,  the  Snd  section  of  the  act  of  Parliament  goes  (Mi 
*'  whilst  so  employed. **  The  question,  then,  is,  whedier 
those  words  relate  to  time  only,  or  whether  they  make  it 
essential  that  the  letter  should  come  to  hb  hands  in  the 
course  of  his  duty.  I  am  inclined  to  think  that  they  re- 
late merely  to  time;  because  the  words  "  by  virtue  of  his 
employment**  are  used  in  another  part  of  the  section. 
However,  this  is  less  material,  as  there  is  a  count  for  steal- 
ing the  letter  out  of  the  post-office  at  Dursley;  and  also  a 
count  for  stealing  in  a  dwelling-house,  to  the  value  of  more 
than  51.;  and  if  the  letter  was  stolen  out  of  the  port- 
office,  the  prisoner  may  be  convicted  on  either  6t  those 
counts;  and  if  he  merely  stole  the  notes,  he  may  be  cdA- 
victed  of  larceny.  If  the  prisoner  took  th^  tetter*  cotttun- 
ing  these  notes  from  the  post-office  at  Duirdley,  he  wdl 
come  within  one  of  the  capital  charges;  and,'as  iikiy  ist 
all  capital,  it  will  not  be  very  material  to  determm6  ^Idu 

Verdict— Not  gttilty<*>  ' 

•  •  •   ■     .    ■  ■ 

Jervh,  Campbell,  Ludlow,  Seijt.,  and  MatUe,  fbrdie 
prosecution. 

Curwood  and  Justice,  for  the  defence. 

[Attomies — Peacock,  and  BloxMome  Sf  Co,'\ 

(a)  See  the  case  of  Rex  v.  Pear-     tried  on  the  indictment  chaining 

wn,  ante.  Vol.  4,  p.  672.  him  with  stealing  the  notes  from 

The  prisoner  was   afterwards      Mr.  Bailer's  letter,  and  acquitted. 
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Rex  r.  Harris.  Aug.  17M. 

Indictment  on  the  statute  9  Oeo.  4,  c.  si,  ss.  11,  ir apbtoibe 

12(a),  charging  the  prisoner  with  attempting  to  discharge  ^n^wderand 
a  loaded  pistol  at  WilKam  Watkins,  by  drawing  the  trig-  ^^.^^Vtc 
ger.    In  the  different  counts,  the  intent  was  laid  to  be,  to  piiigged,  bo  that 
murder,  disable,  do  grievous  bodily  harm,  and  to  resist  poMibUity  be 
lawful  apprehension.  « jSidSf'.)^" 

The  prosecutor  had  been  appointed  a  special  constable  ^^  *®  ****: 
to  execute  a  warrant  of  Mr.  Ducarel,  a  magistrate,  to  take  ss.  ii,  12. 
the  prisoner  on  a  charge  of  riot.  The  warrant  was  both 
shewn  and  read  to  the  prisoner,  and  he  drew  a  pistol, 
which  was  loaded  to  within. half  an  inch  of  its  muzzle, 
with  gunpowder,  papery  and  two  ill-shaped  balls*  This 
the  prisoner  pointed  atthe  head  of  the  prosecutor,  within 
four  inches  of  his  ear,  and  pulled  the  trigger.  The  -lock 
went  down,  and  the  prosecutor  saw  a  single  spark  proceed 
from  it  Nomischief  was  done,  and  the  pistol  was  taken 
from  the  prisoner^  There  was  no  priming  found  in  the 
pan,  but  it  was  proved  that  that  might  have  dropped  out 
in  the  struggle  to  take  the  pistol  from  the  prisoner. 

The  prisoner  said,  in  his  defence,  that  the  pistol  was 
kept  loaded  text  the  protection  of  his  house,  which  had 
been  robbed,  but  that,  to  prevent  his  children  from  doing 
themselves  mischief  with  it,  he  always  kept  a  piece  of  pa-> 
per  in  the  pan,  and  another  piece  of  paper  twisted  tight- 
ly, and  run  into  the  touch-hole,  so  as  to  prevent  its  being 
fired. 

The  prisoner's  son  was  called  to  prove  that  the  pistol 
had  been  in  this  state  the  day  before. 

Mr.  Justice  Patteson,  (in  summing  up). — If  you  think 
that  the  pistol  had  its  touch-hole  plugged,  so  that  it  could 
not  by  possibility  do  mischief,  I  think  that  the  prisoner 
ought  to  be  acquitted,  because  I  do  not  think  that  a  pistol 

(a)  Set  forth  Carr.  94>p.  pp.  236, 237. 
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80  circumstanced  ought  to  be  considered  as  loaded  arms, 
within  the  meaning  of  this  act  of  Parliament. 

Verdict — Guilty  (a). 
Justice^  for  the  prosecution 

Watson,  for  the  defence. 

[Attonues — Lucas,  and  HuUt.'] 
(a)  See  the  case  of  Rex  v.  Hughes,  ante,  p.  126. 


Aug.  17  ih. 

The  practice 
of  issuing 
oouDty  court 
processes  in 
blank,  for  the 
attomies  to  fill 
up  after  they 
have  been  Is- 
sued by  the 
county  derk,  is 
highly  irregular. 
AndtembUh— 
that  the  filling 
up  of  a  county 
oourt  summons, 
or  altering  a  <lif- 
Mmgat  into  a 
summons,  after 
It  bas  been  so 
Issued  in  blank, 
is  a  forgery  at 
common  law. 


Rex  V.  Robert  Collier,  Gent,  One  &c. 

XNDICTMENT  for  forging  a  county  court  summons. 
The^r^  count  of  the  indictment  charged  the  defendant 
with  forging  *'  a  certain  paper-writing,  in  the  words  and 
figures  following;"  (it  then  set  out  the  summons  verbatim), 
with  intent  to  defraud  John  Collier.  The  third  count 
stated  the  instrument  to  be  '^  a  certain  summons,  parp6rt- 
ing  to  be  a  summons  sued  out  from  the  county  court  of 
David  Ricardo,  Esq.,  Sheriff  of  Gloucestershire.** '  The 
Jijih  count  stated  the  instrument  to  be  ''  a  certain  sum- 
mons, purporting  to  be  a  summons  under  the  seal  of  die 
office  of  David  Ricardo,  Esq.,  the  said  D.  R.  then  being 
Sheriff  of  Gloucestershire.*'  The  second,  fourth,  and  sixth 
counts,  were  for  uttering  the  summons,  knowing  it  to  be 
forged;  and  the  seventh  and  eighth  were  for  obtaining  the 
sum  of  Is.  6d,  by  falsely  pretending  that  the  instrument 
was  a  genuine  summons. 

The  paper  in  question  was  a  printed  form  otsidisiringas^ 
which  had  had  the  words  respecting  the  distraining  stmdc 
through  with  a  pen,  and  the  word  *' summon**  inserted  in- 
stead. The  whole  of  the  filling  up  of  the  instrument  was 
in  the  defendant's  handwriting,  and  his  name  was  to  it,  as 
the  attorney  who  had  sued  it  out.  It  purported  to  be  a 
summons  at  the  suit  of  a  person  named  Allen.  There  was 
a  seal  to  it,  but  whether  this  was  the  genuine  seal  of  the 
county  court  or  not,  the  witnesses  coidd  not  state,  as  the 


^ 
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impression  was  so  defective  (a).  No  entry  of  the  issuing 
of  this  summons  appeared  in  the  books  of  the  county 
court.  This  paper  had  been  served  on  the  prosecutor, 
and  he  had  paid  the  defendant  the  costs,  as  if  it  had  been 
a  genuine  summons,  and  also  the  debt  ifhich  Allen  claim- 
ed of  him.  It  appeared,  from  the  evidence  of  the  county 
court  clerk,  that,  when  he  was  absent,  the  clerks  in  the 
office,  if  they  were  busy,  sometimes  gave  out  blank  sum^ 
mouses  to  the  attomies,  who  filled  them  up  for  themselves. 

Mr.  Justice  Patteson. — I  do  not  see  that  there  is  any 
evidence  of  an  intent  to  defraud  the  prosecutor.  He  would 
have  had  just  the  same  costs  to  pay  if  this  summons  had 
been  sued  out  in  the  most  regular  manner. 

Curwood. — In  cases  of  forgeiy  at  common  law^  there 
need  be  no  intent  to  defraud  any  particular  person  (&). 

Mr.  Justice  Pattbson. — It  is  highly  irregular;  but  I 

know  that  these  summonses  are  sometimes  given  out  in 

blank.     I  am  not  prepared  to  say,  that,  after  the  notice 

that  this  trial  will  give  parties  as  to  the  impropriety  of  the 

practice,  I  should  not  hold,  that  this  mode  of  filling  up  a 

summons,  or  of  altering  a  distringas  into  a  summons,  waa 

not  forgery. 

Verdict — Not  guilty* 

Curwood  and  Carringtan,  for  the  prosecution* 
Justice  and  Busby ,  for  the  defence. 

[Attomies — Ward,  and  Collier,'] 
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(a)  Seals  are  affixed  to  many 
pabMc  docomenU  in  a  very  slo- 
venly manner.  The  Great  Seal 
affixed  to  a  eommission  of  bank- 
rupt, whieh  was  given  in  eTidenee 
in  a  case  of  felony  tried  before  Mr. 
Justice  Patteson,  at  the  Hereford 
Sum.  Ass.  1831,  was  a  mere  lump 
of  wax,  which  ha4  no  impression 
upon  it;  and  the  prisoner's  coun- 

VOL.  V, 


sel  objected,  that  thi9  was  not  a 
commission  of  bankrupt  under  the 
Great  Seal,  The  prisoner  was  ac- 
quitted on  the  merits,  and  this 
objection  was  therefore  not  fur- 
ther considered. 

(6)  For  the  law  respecting  forg« 
ery  at  common  law,  see  1  Curw. 
Hawk.  263. 
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BEFORE  LORD  TENTERDBN,  C.  J.,  AND  MR.  JUSTICE  OASBLBE. 


MAIDSTONE  ASSIZES. 


(Crown  Side, J 

BEFORE  MR.  JUSTICE  GASELEE. 

1831.  -•- 

July  29th.  Rex  V.  Bell. 

On  the  trial  of  a  X  HE  prisoner  was  indicted  for  the  murder  of  Richafd 

priioner  who  rwi      i 

has  made  before  laylor. 

r^u^Zn^  It  appeared,  that,  on  the  21  st  May,  the  prisoner  and  bis 

feition  of  hii  younger  brother  were  brought  up  to  be  examined  before 

guiltfprevioiuto  a                                              o 

the  conclusion  the  magistrates  at  Rochester.     They  had  both  been  in 

agaiiut^ini,'*^  custody  since  the  17th,  and  Tarious  depositions  had  been 

which  confession  ^ken  between  that  day  and  the  21st.     On  the  21st,  seve- 

u  taken  down  in  *' 

writing,  and  ral  depositions  were  taken  in  the  presence  of  the  prisonerj 

prisoner,  and\t-  and  the  youngcr  brother  was  about  to  state  a  confession 

ma^strate^*  made  to  him  by  the  prisoner  on  the  previous  evening,  when 

clerk ;  the  pro-  the  prisoner  interrupted  him,  and  made  a  full  confessioo  of 

the  clerk  to  give  his  guUt.    This  confcssion,  the  magistrate's  clerk  immedt* 

pri^ill^?8**8tote-  *^^^y  reduced  into  writing,  and  it  was  read  over  to  the  pri- 

ments,  refresh-  goner,  who  put  his  mark  to  it.     It  was  attested  by  the  ma« 

ing  his  memory  *"                                                                               ' 

by  the  written  gistrate's  clerk  thus: — *' Taken  and  signed  by  the  said 

^^''  John  Heneker  Bell,  in  the  presence  of ."*     On  the 

23rd  and  two  following  days,  other  depositions  were  taken 
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in  the  presence  of  the  prisoner;  tod#  On  the  SSth*  he  was 
fully  committed  for  trial.  Some  additional  depositions 
were  subsequently  taken  in  the  absence  of  the  prisoner; 
some  of  them  as  late  as  the  6th  of  July.  All  these  latter  de- 
positions were  duly  returned  to  the  CoUrt,  including  the 
prisoner's  confession,  but  not  the  earlier  depositions  of  the 
Slst  of  May  and  previously.  It  was  proposed,  on  the  part 
of  the  prosecution,  to  read  the  confession  in  evidence. 

Clarkson,  for  the  prisoner,  objected  to  its  admissibility, 
on  the  following  grounds-^jFtV^/,  that  it  was  made  by  the 
prisoner  before  the  evidence  against  him  had  been  gone 
through.  On  this  point  he  referred  to  Rex  v.  Fagg  (a), 
in  which  Garrow^  B.,  expressed  his  opinion,  that  nothing 
which  a  prisoner  stated  before  he  knew  what  the  evidence 
against  him  was,  ought  to  be  used  to  criminate  him.  Se* 
condlyy  that  some  of  the  depositions  were  taken  in  the  ab- 
sence of  the  prisoner.  Thirdly ^  that  there  were  interline- 
ations and  erasures.  And,  fourthly y  that  there  was  a  false 
attestation. 

GASELEfi,  J.,  after  consulting  Lord  Tenterden,  C.  J.,  up- 
on the  objections,  said — My  Lord  Tenterden  agrees  with  me 
that  the  opitiion  of  Mr.  Baron  Garrtw  in  Reas  v.  F§^g  is 
mtich  too  general,  as  it  would  go  to  exclude  any  aeknow^ 
ledgment  of  guilt  made  by  a  prisoner  to  a  constable.  He 
also  agrees  with  me,  that  the  interlineations  and  erasures 
ar^  cured  by  the  attestation,  which  cannot  be  called  a  false 
attestation,  though  it  would  hAve  been  more  regukr  to 
have  said,  that  the  prisoner  put  his  mark,  as  is  Custotnary 
in  affidavits  in  the  superior  Courts.  We  are  both  of  opin- 
ion, that  it  is  no  objection  that  some  of  the  depositions  were 
taken  in  the  absence  of  the  prisoner.  We  are  also  both 
of  opinion,  that  the  confession  may  be  repeated  by  the  ma* 

(a)  Vol.  4  of  these  Reports,  p.  566. 

m2 
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CASES  ON  THE  HOME  CIRCUIT. 

gi8trate*8  clerk  who  heard  it,  and  that  he  may  refresh  hU 
memory  by  the  aid  of  the  written  paper. 

Clarksan  then  further  objected,  that,  as  the  rules  of  law 
required  that  the  best  evidence  should  be  given,  the  parol 
statement  of  the  clerk  was  not  receivable.  The  paper 
ought  to  be  used  as  a  confession,  or  the  evidence  should 
not  be  received  at  all. 


s 


Gaseleb,  J. — After  again  consulting  with  Lord  Tenter- 
den,  C.  J.,  said,  we  are  still  of  opinion  that  the  clerk  may 
give  the  whole  in  evidence,  refreshing  his  memory  by  the 
written  paper. 

The  confession  was  then  read  by  the  magistrate's  clerk 
in  the  third  person,  and  the  prisoner  was  convicted  and 
executed. 

Walsh  and  Brett,  for  the  prosecution. 

Clarkson,  for  the  prisoner. 


In  a  case  which  occurred  on  the 
Norfolk  Circuit,  where  a  state- 
ment made  by  a  prisoner,  wluch 
was  pro? ed  to  have  been  taken  un- 
der similar  drcumstances,  as  fax 
as  regarded  the  completion  of  the 
eWdence  against  him,  was  offered 
In  eridence. — Sydney  Taylor,  for 
the  prisoner,  objected,  and  dted 
Rex  T.  Fogg,  The  depositions 
were  produced,  and  it  appeared 


that  they  had  been  drawn  up  as  if 
the  whole  evidence  had  beoi  taken 
before  the  confesdon  was  made. 
Lord  Lyndhunt,  G.  B.,  reacted  the 
evidence,  on  the  ground  that  thi 
document  was  false;  but  intimal- 
edy  that  he  did  not  consider  the  ob- 
jection as  tenable,  upon  the  ground 
mentioned  in  the  authority  refer- 
red to. 
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BEFORE  LORD  LYMDHURST,  C.  B.|  AND  MR.  BARON  GARROW. 


BEDFORD  ASSIZES. 


BEFORE  MR.  BARON  GARROW. 


1831. 

Rex  v.  James  Deering  and  John  Atkinson,  t. ,  \/^ 

July  loth* 

X  HE  prisoners  were  indicted  for  burglary  in  the  dwell-  a  couiimI  for 
ing-house  of  John  Bull,  and  stealing  a  quantity  of  watch-  *•  ^^^T^a^wlie 

es,  &C«  of  felony,  has 

in  gtrictnets  a 
right  to  state  in 

Austin,  for  the  prosecution,  stated  that  he  should  call  a  ^nvei^d^a  * 
person  named  Westwood,  who  had  been  lately  discharoed  wppoj^dtohafe 

*  ^  ^  o        paned  between 

from  Cambridge  gaol,  and  who  would  depose  to  a  conver-  the  prisoner  and 
sation  between  himself  and  the  prisoner  Atkinson  relating  he  intends  to 
to  the  robbery  in  question.     He  was  proceeding  to  state  ^  ractiw^ 
the  conversation  to  the  Jury,  when —  statement  ou^t 

to  be  confined 
to  Oit  general 

Smithy  for  the  prisoners,  objected,  on  the  ground  that  ^mdon.**^" 
various  circumstances  might  arise  in  the  progress  of  the   «  ^JT'ia  '"" 
cause,  rendering  the  conversation  inadmissible  in  evidence ;  others  for  an 
and  he  submitted  that  it  was  better  that  the  Jury  should  not  against' whom 
hear  that  in  statement,  which  they  could  not  afterwards  S^wS^t.^" 
act  upon  as  evidence.  ™«y»  if  *>•  he 

in  custody  at 
the  time  of  the 
trial  of  the 
others,  be  placed  at  the  bar  to  be  identified  aa  one  who  was  in  their  company. 
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1831.^  Garrow,  B. — If  the  counsel  for  the  prosecution  thinks 

fit  to  open  the  evidence^  I  cannot  control  him  (a). 

A  person  named  Ward  had  been  indicted  with  the  two 
prisoners  for  the  offence  in  question ,  but  the  Grand  Jury 
had  thrown  out  the  bill  against  him;  but  he  was  present m 
Court  in  the  custody  of  the  gaoler  of  Cambridge,  haying 
been  brought  by  him  to  answ^  this  charge,  and,  being  de- 
tained in  such  custody,  to  be  taken  back  to  Cambridge,  to 
answer  another  charge  there.  It  was  proposed  on  the  part 
of  the  prosecution  to  place  him  in  the  dock  beside  the  pri- 
soners who  were  on  trial,  in  order  that  he  might  be  identi- 
fied as  a  person  who  was  in  their  company. 

Smith,  for  the  defence,  objected,  that  as  the  Grrand  Jury 
had  thrown  out  the  bill,  he  was  as  free  from  the  present 
charge  as  if  it  bad  never  been  preferred  against  him,  and 
therefore  ought  not  to  be  treated  as  if  the  bill  had  been 
found  and  he  was  actually  on  his  trial. 

Garrow,  B.,  said,  that  there  was  no  doubt  as  to  die 
right  to  have  the  party  produced  in  order  that  he  might 
be  identified;  and  Ward  was,  in  consequence,  placed  at 
the  bar.  His  Lordship  afterwards  observed,  that  the  same 
course  had  been  adopted  on  the  trial  of  Thistlewood  and 
others  at  the  Old  Bailey. 

Verdict —  Guilty. 

Austin,  for  the  prosecution. 

Smith,  for  the  prisoners. 

[Attornies — Swain  Sf  Co.,  and  Itaau.'] 

(a)  In  a  case  tried  on  the  same  Others,  Vol.  4  of  these  Reports, 

Circuit,  in  March,  1831,  a  similar  p.  548,  Bomitquet  and  FatUton^ 

objection  was  made,  and  a  similar  Js.,  were  of  opinion  that  the  cor- 

decision  given  by  Alderson,  J,;  but  rect  practice  was  only  to  state  the 

in  the  case  of  Hex  v.  Swatkins  and  general  effect  of  the  conversalion. 
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BURY  ASSIZES. 


BEFORE  LORD  LTNDHUR5T,  C.  B. 


Rex  v.  Tuffs.  j^^  ^r^^ 

X  HE  prisoner  was  indicted  for  stealing  two  heifers,  the  A  prisoner,  in- 
property  of  James  Suker  of  Mildenhall.  The  heifers  were  ingtwo^Jeifen,' 
not  missed  by  the  prosecutor  or  any  person  in  his  service,  •^*  "  ^  ^^H^^ 
and  the  only  evidence  against  the  prisoner  was  his  own  enfrom"tht 
statement,  when  questioned  on  the  subject,  that  he  had  ooWer/'  (i.  e. 
driven  away  two  heifers  from  his  uncle's  premises,  "  the  ^c'^tor'!  fiuST" 
World's  End  Dolver,"  (Dolver  meaning,  in  that  part  of  r*«  ""«*  ^y 
the  country,  a/en).    The  prosecutor  and  another  person  he  could  not 
proved  that  the  prosecutor's  farm  was  called  by  that  name,  ^  not  any 
but  they  could  not  undertake  to  say  that  there  was  not  ^^^'  °^  ^^. 

''  ^  same  name  m 

any  other  of  that  name.  the  neighbour- 

hood:— Held, 
insufficient  to 

Lord  Lyndhurst,  C  B.,  upon  this,  told  the  Jury,  that,  wwrantacon- 

Tiction* 

under  the  circumstances,  there  was  not  any  evidence  of  a 
stealing  as  to  the  heifers  of  the  prosecutor;  though,  if  it 
had  been  proved  that  his  farm  was  the  only  "  World's  End 
Dolver,"  it  would  have  been  sufficient. 

Verdict — Not  guilty. 


CASES  ON  THE 


July  2Zrd.  ^^^  ^'  OfFORD. 

To  justify  the  X  HE  prisoner  was  indicted  for  the  murder  of  a  person 

prisoner  indicti-  named  Cbisnall^  by  shooting  him  with  a  gun.     The  de* 

on  Ae'^nd  ^®°^^  ^^^  insanity.    It  appeared  that  the  prisoner  labour- 

of  insanity,  the  ed  under  a  notion  that  the  inhabitants  of  Hadleiffh.  and 

Jury  must  be  «  , 

satisfied  that  he  particularly  Chisnall,  the  deceased,  were  continually  issu- 
of^nd^gbt-  ^°S  warrants  against  him  with  intent  to  deprive  him  of  his 
tween  right  and  liberty  and  life;  that  he  would  frequently,  under  the  same 
theameofcom-  notion,  abuse  persons  whom  he  met  in  the  street,  and  with 
did  notoonrider  whom  he  uQver  had  any  dealings  or  acquaintance  of  any 
oftnoe  miMt  ^^^'  ^^  ^^^  waistcoat  pocket  a  paper  was  found,  head- 
the  laws  of  Goa  ed, '' List  of  Hadleigh  conspirators  against  my  life."*    it 

and  natsrCf  . 

contained  forty  or  fifty  names,  and  among  them  **  Chisbafl 
and  his  family."  There  was  also  found,  among  his  pa^ 
pers,  an  old  summons  about  a  rate,  at  the  foot  of  whidi 
he  had  written,  **  This  is  the  beginning  of  an  attempt 
against  my  life.**  Several  medical  vntnesses  deposed  to 
their  belief,  that,  from  the  evidence  they  had  heard  (a),  the 
prisoner  laboured  under  that  species  of  insanity  which  n 
called  manonuifUa;  and  that  he  committed  the  act  while 
under  the  influence  of  that  disorder,  and  might  not  be 
aware  that,  in  firing  the  gun,  his  act  involved  the  crime 
of  murder. 

Lord  Lyndhurst,  C.  B,  (in  summing  up),  told  the  Jury 
that  th^y  must  be  satisfied,  before  they  could  acquit  the 
prisoner  on  the  ground  of  insanity,  that  he  did  not  know, 
when  he  committed  the  act,  what  the  effect  of  it,  if  fatal, 
would  be,  with  reference  to  the  crime  of  murder.  The 
question  was,  did  he  know  that  he  was  committing  an  of- 
fence against  the  laws  of  God  and  nature?  His  Lordship 
referred  to  the  doctrine  laid  down  in  Beltingham^s  case  (&) 


(a)  See  Rtx  v.  Hastvelly  Russ.      Sup.  p.  7^* 
h  Ry.  C.  C.  R.  458,  cited  Ciur.         (6)  The  prisoner  was  indicted 


\ 
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by  Sir  James  Mansfield,  and  expressed  his  complete  ac- 
cordance in  the  observations  of  that  learned  Judge. 

The  Jury  acquitted  the  prisoner,  on  the  ground 
of  insanity. 

Austin  and  Palmer,  for  the  prosecution^ 
Smith,  for  the  prisoner. 

[Attomies— Loi^,  and  LeecL] 
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for  die  murder  of  the  Right  Hon. 
Spencer  Perceyal,  and  the  defence 
was  insanity.  Accor^ng  to  the 
statement  of  the  case  in  Russell  on 
Crimes  and  Misdemeanors,  Vol. 
1,  p.  10,  extracted  from  ColUnson 
on  Lunacy,  Addenda  630,  the 
learned  Judge,  in  charging  the 
Jury,  told  them,  **  that  in  order 
to  support  such  a  defence,  it  ought 
to  be  proved  by  the  most  distinct 
and  unquestionable  evidence,  that 
the  prisoner  was  Incapable  of 
judging  between  right  and  wrong ; 
that,  in  fact,  it  must  be  proved 
beyond  all  doubt,  that,  at  the  time 
he  committed  the  atrodous  act 
with  which  he  stood  charged,  he 
did  not  consider  that  murder  was 
a  cnme  against  the  laws  of  God 
and  nature;  and  that  there  was 
no  other  proof  of  insanity  which 
would  excuse  murder  or  any  other 


crime.  That,  in  the  species  of 
madness  called  *'  Lunacy,"  where 
persons  are  subject  to  temporary 
paroxysms,  in  which  they  are  guil- 
ty of  acts  of  extravagance,  such 
persons  committing  crimes  when 
they  are  not  affected  by  the  mala- 
dy, would  be,  to  all  intents  and 
purposes,  amenable  to  justice  i 
and  that  so  long  as  they  could 
distinguish  good  from  evil,  they 
would  be  answerable  for  tbelr 
conduct.  And  that  in  the  species 
of  insanity  in  which  the  patient 
fancies  the  existence  of  ii\jury, 
and  seeks  an  opportunity  of  gra- 
tifying revenge  by  some  hostile 
act,  if  such  a  person  be  capable  in 
other  respects  of  distinguishi^g 
right  from  wrong,  there  would  be 
no  excuse  for  any  act  of  atrocity 
which  he  might  commit  under  this 
description  of  derangement.** 
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MAIDSTONE  ASSIZES. 


BEFORB  MR.  JUSTIOB  PATTESON. 


1831. 

DecStk. 

An  indictment 
formanalaugh- 
ter  cluurged, 
that  A  gmye  to 
the  deceased 
divert  mortal 
blows  at  P.,  in 
the  county  of 
M.,  and  that  the 
deceased  Ian- 
giushedand 
died  at  D.  in 
the  county  of 
K.;  and  that 


Rex  r.  James  Harorave. 

XNDICTMENT  against  the  prisoner,  as  a  principal  in 
the  second  degree  in  the  manslaughter  of  Richard  Dodd. 

The  deceased,  and  another  person  named  Cox^  (who 
b^d  afterwards  died),  met,  on  the  day  laid  in  the  indict- 
ment, at  Islington,  and  there  commenced  a  pngilistic  con- 
test. Having  been  interrupted  by  the  interference  of  the 
police^  they  proceeded  to  the  Isle  of  Dogs,  where  they  re- 
commenced the  fight;  and  the  deceased,  Dodd,  in  ooi 


aiding  in  the 
commission  of 
the  felony: — 
Held,  that  the 
indictment  was 
good,  and  that 
the  word  tkert 
referred  to  P., 
in  the  county 
ofM. 

Although  all 


the  prisoner  was  quence  of  the  injuries  which  he  received,  died  shortly  after 

his  removal  from  the  place  of  combat,  on  board  the  hospi- 
tal ship  Grampus,  which  was  then  stationed  in  the  Thames, 
and  within  the  parish  of  St.  Nicholas,  Deptford.  The  in- 
dictment stated,  that  James  Cox  made  an  assault  oa.lhe 
deceased,  at  the  parish  of  All  Saints,  Poplar,  in  the  coun- 
ty of  Middlesex,  and  beat  the  deceased,  giving  him  divers 
mortal  bruises  and  contusions,  &c;  **  of  which  said  Inniises 
a^iMm<^.  and  contusions  the  said  Richard  Dodd,  from  &c.,  untfl 
^t^^t^^^  &c.,  at  the  parish  of  St.  Paul's,  Deptford,  in  the  county  of 
the  combaunts  Kent,  did  languish  &c.;  and  that  he  there  died  ;  and  that 
guilty  o'f  man-  the  Said  James  Hargrave,  together  with  &c.,  were  iken 
prin^binthe  ^^^  there  present,  aiding,  abetting,  &c.,  the  said  James 
second  degree;    Cox  in  the  Commission  of  the  said  felony." 

yet  they  are  not  ^ 

such  accompli- 
ces as  require  their  evidence  to  be  confirmed,  if  they  are  called  as  witnesses  against  other  parties 
charged  with  the  manslaughter. 
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Clarksan,  for  the  prisoner,  objected,  that  the  indictment 
was  bad,  as  it  did  not  with  certainty  charge  the  prisoner 
with  the  commission  of  the  offence  in  any  particular  place; 
for  the  word  there  referred  to  the  two  parishes  mentioned 
in  the  indictment,  viz.  All  Saints,  Poplar,  and  St.  Paul's, 
Deptford. 

Mr.  Justice  Patteson. — The  giving  of  the  blows  which 
caused  the  death  constitutes  the  felony.  The  languish- 
ing alone,  which  is  not  any  part  of  the  offence,  is  laid  in 
Kent ;  the  indictment  states,  that  the  prisoners  were  then 
and  there  present,  aiding  and  abetting  in  the  commission 
of  the  said  felony;  that  must,  of  course,  apply  to  the  pa- 
rish of  All  Saints,  Poplar,  where  the  blows,  which  consti- 
tute the  felony^  were  given ;  and  th^  words  then  an<l  there 
refer  with  Bufficient  certainty  to  that  parish. 

The  facts  of  the  case*  as  to  the  fight^  and  the  presence 
of  the  prisoner  at  it,  together  with  his  conduct  upon  the 
occasion,  were  proved  by  persons  who  were  present  at  the 
boxing  match*  The  surgeon  who  attended  the  deceased 
having  also  been  called  to  prove  the  injuries  which  he  had 
received,  the  case  was  closed  for  the  prosecution* 

Clarkson  submitted,  that,  as  all  persons  who  were  pre- 
sent at  the  fight  were,  in  the  eye  of  the  law,  principals  in 
the  second  degree  to  the  offence,  their  evidence,  as  in  the 
case  of  accomplices,  required  confirmation. 

Mr.  Justice  Patteson  held,  that  they  were  not  such 
accomplices  as  to  require  any  further  evidence  to  confirm 
them. 

The  prisoner  was  found  guilty,  and  sentenced  to  four- 
teen years*  transportation. 

Bodkin,  for  the  prosecution. 
Clarkson,  for  the  prisoner. 

[Attomies — Cartlar  Sf  &m,  and  ChellJ] 
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COURT  OF  COMMON  PLEAS. 

First  Sitting  at  Westminster,  in  Michaelmas 

Term,  1831. 

BEFORE   MR.    JUSTICE  PARK. 

(  Who  sat  for  the  Lord  CUtf  Justice. J 


1831. 


Nop.  lOM.  Jarmain  v.  Egelstone  and  Another. 

A  partner  at    ^f/HE  first  two  counts  in  the  declaration  stated  the  sale 

an  ancdOQ  can-  ,  i»      t     i 

not  recovw  from  by  auction  to  the  plaintiff  of  certain  freehold  propertj; 
cipeum  ^pre-  ^he  undertaking  of  the  defendants  to  make  out  a  good  title, 
paringih«  deeds  g^^.  ^^^  ||j^jj.  failure  to  do  so;  and  claimed  the  expenses 

ofconveyanoe  '  '  .  •^ 

of  the  property,  which  the  plaintiff  had  been  put  to  in  the  investigation  of 
fused  to  com-  the  title,  which  had  become  unproductive  in  consequence; 
chsMwiacronnt  ^^^  Certain  costs  he  had  incurred  in  an  action  against  the 
of  the  non-pro-   auctioneer,  to  recover  the  deposit,  &c* 

duction  of  cer-  "^ 

tain  title  deeds,  The  third  count  stated,  m  substance,  that  certain  objee- 
torney  prepar-  ^^ons  to  the  title  had  been  made,  which  were  under  discus- 
ed  the  conjey-    g\Qj^.  ^q^  |;}|at  in  Consideration  that  the  plaintiff  would,  at 

ances  on  the  '  '  *  ' 

fidth  of  a  note  the  request  of  the  defendants,  cause  the  deeds  of  convey* 
vargin  of  the  ance  of  the  property  to  be  prepared,  they,  the  defendants, 
vendors  soUd-*  undertook  that  those  objections  should  be  cleared  up;  and 
tors,  suting that  (hat  the  plaintiffs  did,  in  consequence,  cause  the  deeds  to 
deeds  were  ex-  be  prepared;  but  the  defendants  did  not  procure  the  eb- 
on oieoriginaT  jections  to  be  cleared  up;  whereby  the  deeds  became  use- 

fhllt  ^t'shllid  '®®®'  *°^  *^®  plaintiff  was  put  to  expense,  &c. 
berequired,they      There  werc  also  the  ordinary  money  counts.  Plea — The 

would  apply  to  .  , 

the  solicitor  for    general  issue. 

wi*ierr?n"tIhose  The  defendants,  who  were  trustees  of  certain  freehold 
nistody  they       property,  put  it  up  to  auction  on  the  6th  of  November, 

1827;  the  plaintiff  became  the  purchaser  of  Lot  1,  and 
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paid  2SIL  deposit,  and  16  guineas  for  a  moiety  of  the  auc^ 

lion  duty.     The  property  in  question  came  to  the  trustees      jj^tiuun 

irom  a  person  named  Bates.     When  the  abstract  was  «> 

,  EOBLSTOWB* 

sent  by  the  defendants*  solicitors  to  the  solicitor  of  the 
plaintiff,  various  objections  were  raised  on  the  part  of  the 
latter,  many  of  which  were  obyiated  by  explanations,  &c. ; 
and  the  difference  between  the  parties  was  at  last  reduced 
to  a  question  as  to  the  production  of  certain  title-deeds, 
which  were  not  in  the  possession  of  the  trustees.  On  the 
subject  of  these  deeds,  the  following  memorandum  was 
written  by  their  solicitors  in  the  margin  of  the  abstract : — 
**  If  it  should  be  required,  Messrs.  Seeker  &  Son  will  ap- 
ply to  Mr.  Bade,  of  Hitchin,  on  the  subject.  At  the  time 
Bates  made  this  purchase.  Seeker,  sen.,  examined  all  the 
original  deeds,  then  in  the  hands  of  Mr.  Eade's  agent'* 
After  this,  the  plaintiff*'8  solicitor  proceeded  to  draw  the 
conveyance,  the  draft  of  which  he  sent  to  the  defendants* 
solicitors  in  January,  18Si),  and  received  it  back  approved, 
in  April.  In  May,  he  sent  the  engrossment,  and  was, 
shortly  after,  informed  that  it  had  been  executed  by  the 
defendants.  The  title-deeds  in  question  were  not  pro- 
duced, and,  on  that  account,  the  purchase  was  not  com- 
pleted. The  plaintiff*  brought  an  action  against  the  auc- 
tioneer,  in  which  he  recovered  back  the  amount  of  the  de- 
posit and  auction-duty  which  he  had  paid;  and  the  pre- 
sent action  was  brought  to  recover  a  sum  of  170/L,  being 
partly  for  the  expenses  of  investigating  the  title,  partly  for 
costs  incurred  in  the  action  against  the  auctioneer,  and 
partly  for  the  costs  of  preparing  and  engrossing  the  con- 
veyances. 1 12L  was  paid  into  Court  on  the  first  two  counts 
and  the  money  counts. 

Wilde,  Seijt,  for  the  defendants. — The  expenses  of 
preparing  the  conveyance  are  not  recoverable.     If  the  ^ 

plaintiff*  meant  to  insist  on  the  production  of  the  title-deeds, 
he  should  have  done  so  before  the  conveyance  was  pre- 
pared and  seiit  for  execution.    There  has  been  an  excess 


CASES  AT  NISI  PRIUS» 

of  haste  on  the  part  of  the  plaintiffi  and  the  defendants  are 
jABMAtN      ^^^  ^^  suffer  by  it.    The  attorney  thought  proper  to  act 
„     «-  upon  the  note  in  the  marsin  of  the  abstract,  and  he  must 


be  bound  by  it.  A  purchaser  has  no  right  to  prepare 
conveyance,  until  he  has  made  up  his  mind  to  take  the  es- 
tate. It  is  hard  enough  upon  trustees  to  be  obliged  to  pay 
the  necessary  expenses,  and  it  would  be  very  umfeasonabk 
to  fix  them  with  such  a  demand  as  this. 

Tciffaurd,  in  reply.^^1  allow,  that,  in  ordinary  cases,  the 
duty  of  a  solicitor  is  as  has  been  stated.  But  the  third 
count  in  this  case  contains  a  statement  of  the  special  cip* 
cumidances;  and  I  submit,  that  the  plaintiff  may  recoyer, 
as  the  solicitors  were  acting  in  perfect  confidence  with  eadi 
other. 

Mr.  Justice  Park* — The  third  count  states,  that  the 
defendants  requested  the  plaintiff  to  prepare  the  deeds. 
There  is  no  evidence  of  that.  It  seems  to  me,  that  that 
count  is  not  proved.  His  Lordship,  in  summing  up,  said 
— *'  Nothing  oan  be  more  honest  than  the  intentioBs  of  the 
parties ;  but  the  question  is,  whether  the  conveyance  should 
have  been  prepared  so  early.  It  seems  to  me,  in  point  of 
law,  that  the  requisition  for  the  production  of  the  deeds 
should  have  been  made  before ;  and  if  that  were  not  the 
lawj  trustees  would  be  in  a  very  inconvenient  situatioiL 
Supposing  in  this  case  the  money  had  been  paid,  and  the 
trustees  had  distributed  it  to  the  different  parties  interest- 
ed, they  would  have  to  get  it  all  back  again.  It  seems  to 
me,  therefore,  that  the  verdict  must  be  for  the  defimd- 
ants." 

Verdict  for  the  defendants. 

Talfourd  and  C  R,  Turner^  for  the  plaintiff. 
Wilder  Serjt,  and  Seeker^  for  the  defendants, 
f  Attornies — G.  Smith,  and  Few  4"  Cc.] 
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Last  Sitting  in  London,  in  Michaelmas  Term, 

1831. 

BEFORE  IfB.  JUSTICE  PARK. 

Dover  o.  Mills.  Nw.  23rd. 

jL  his  was  an  action  to  recover  firom  the  defendant,  who  Abooking-oiRce 
kept  a  wine  vaults  in  Skinner  Street,  Snow  HiQ,  which  he  keeps  a  wine 
also  used  as  a  booking-office  for  goods  to  be  sent  by  car-  ^  negiige^^if 
riers  to  various  places,  and^  among  them,  to  Hampsteady  ^«  ^^^^^  soodt 
the  value  of  two  trunks  of  clothes.    It  appeared  from  the  front  of  the  bar, 
evidence  on  the  part  of  the  plaintiff,  that,  about  one  o'clock  toM^iingln 
on  Saturday,  the  2nd  of  April,  the  trunks,  corded  toge-  [^'^^h  ^6^^ 
ther,  and  covered  with  matting,  were  delivered  at  the  de-  of  too  large  a 
fondant's  place,  and  2d.  was  paid  for  the  booking  to  a  venicft^/yuken 
person  in  the  bari  that  there  was  a  direction  on  a  piece  bind  the  coun-' 
of  strong  paper,  folded  at  the  edges,  and  fastened  to  the  ^- 

oord  of  the  box  with  a  string.    It  was,  **  Mrs*  Dover, 

ZAmgman*s,  jE«9«,  Hampstead,  by  Gray.**  The  person  who 
took  the  boxes  told  the  person  in  the  bar,  that  they  were 
servants'  boxes,  and  would  be  wanted,  and  must  be  sure 
to  go  that  day.  The  entry  of  the  parcel  in  the  defendant's 
book  was — *'  Mrs.  Dover,  Hampstead,  Gray."  The  boxes 
were  placed  in  the  wine  vaults,  in  front  of  the  bar,  and  re^ 
mained  there  till  half-past  five,  when  the  carrier's  man  took 
them.  He  said,  that  when  he  put  them  in  his  cart,  the  di- 
rection was — **  Mrs.  Dover,  to  be  left  at  the  Load  of  Hay, 
Hampstead."  The  carrier's  man  left  the  boxes  at  the 
Load  of  Hay,  and  a  person  called  for  them  very  soon 
after,  and  took  them  away,  and  they  had  not  been  heard  of 
since.     It  was  supposed  that,  while  they  were  in  the  de-  i 

fendant's  custody,  some  of  the  persons  who  came  in  for 
liquor,  of  whom  there  were  many,  must  have  altered  the 
direction,  for  the  purpose  of  st.ealing  them  afterwards. 
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On  the  part  of  the  defendant,  witnesses  were  called  to 
shew,  that  the  boxes  were  not  lost  sight  of  during  the 
whole  of  the  time,  and  that  the  alteration  could  not  have 
taken  place  in  the  wine  vaults.  They  also  said,  that  the 
boxes  were  too  large  to  be  conveniently  placed  elsewhere 
than  in  the  front  of  the  bar,  and  that  it  was  usual  to  put 
such  packages  in  that  part  of  the  premises;  but  they  ad- 
mitted, that  there  was  but  one  seat  in  the  room,  and  that 
persons  who  came  in  frequently  sat  down  upon  the  goods 
which  happened  to  be  there. 

Andrews,  Seijt.,  for  the  defendant,  contended,  that, 
considering  the  smallness  of  the  remuneration,  and  the 
circumstance  of  the  boxes  being  put  in  the  usual  place  in 
which  articles  of  their  bulk  were  deposited,  and  as  they 
could  not  conveniently  be  put  elsewhere,  there  was  no  evi- 
dence that  reasonable  care  and  diligence  had  not  been 
used  with  reference  to  the  subject-matter,  and,  therefore, 
the  plaintiff  was  not  entitled  to  the  verdict. 

Mr.  Justice  Park  left  it  to  the  Jury  to  say,  whether  there 
was  negligence  on  the  part  of  the  defendant  His  Lcnrd- 
ship  said,  that,  in  his  opinion,  goods  ought  not  to  be 
laid  down  in  a  common  gin-shop,  where  there  was  but  one 
seat,  and  persons  were  in  the  habit  of  coming  in,  and  sit- 
ting down  upon  the  goods  which  happened  to  be  there. 
It  was  the  duty  of  the  defendant  to  take  the  things  into  a 
safe  place  behind  the  counter.  It  could  not  be  supposed 
that  improper  persons  did  not  come  into  places  of  that 
description;  and  a  booking-oiBce  keeper,  who  received 
money,  was  bound  to  take  care  of  the  things  given  into 
his  custody,  by  putting  them  into  a  safe  place.  He  then 
told  the  Jury,  that  if  they  were  of  opinion  that  a  sufBdent 
degree  of  diligence,  or  care,  or  caution,  had  not  been 
used,  then  they  should  find  their  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages  40L 
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Bompagf  Seijt.^  and ,  for  the  plaintiff. 

Andrews,  Seijt.,  for  the  defendant. 

[Attornies — Flower^  and  Harmer,'] 

See  tlie  cases  of  Ntwhom  y.  Just,  ante,  VoL  2,  p.  76;  and  Butler  t. 
Boimg,  Id.  p.  613. 
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1831. 


Adjourned  Sittings  in  Lond&H,  q/ier  Michaelmas 

Terms  1831. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Bowman  and  Another,  Assignees  of  Smith  &  Hall, 
Bankrupts,  v.  Norton  and  Others. 

JL  rover  for  certain  bills  of  exchange. 

It  was  proposed,  on  the  part  of  the  plaintiffs,  to  ask  an 
attorney's  clerk  {a),  what  one  of  the  bankrupts  had  said 
to  him,  when  he  came  to  consult  about  the  state  of  his  af- 
fairs. 

This  was  objected  to  on  the  part  of  the  defendants,  on 
the  ground  that  it  was  a  privileged  communication. 

Taddy,  Seijt.,  for  the  plaintiffs. — The  reason  of  the 
privilege  only  applies  to  cases  where  the  party  himself  re- 
tains the  right  of  suit;  but,  where  it  is  transferred  to  as- 
signees under  a  commission,  the  creditors  have  a  right  to 
the  evidence,  as  shewing  the  bankrupt's  motives. 

(a)  See  the  case  of  Taylor  y,  Fonter,  amte,  Vol.  2, p.  195,  and  the  cases 
referred  to. 

VOL.  V.  N 


Decbth, 


A  oonrenation 
between  a  client, 
who  afterwards 
become!  bank- 
rupt, and  bis  at- 
torney's derk, 
on  the  subject  of 
bis  affairs,  is  a 
privileged  com- 
nmnicadon,  and 
can(iot  be  given 
in  ^dence  in 
an  action  by  his 
assignees,  for 
the  purpose  of 
shewing  his  mo- 
tives. 


Bowman 
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J.  Williams^  for  the  defendants. — It  is  no  matter  whe* 
ther  the  bankrupt  has  the  right  of  suit  or  not.     That  is  a 
perfectly  new  distinction.     The  change  of  parties  makes 
NoRTOK.       ^^  difference  in  the  case. 

TiNDAL,  C.  J, — I  cannot  tell  whether  the  commiaaion 
may  not  be  set  aside;  and,  suppose  it  is,  are  this  man's  se- 
crets, told  to  his  solicitor,  to  be  let  out? 

Toddy 9  Serjt. — My  friend  does  not  represent  Smith  ^ 
Hall.  I  represent  them  as  counsel  for  the  assignees.  A 
man  may  waive  his  privilege  if  be  pleases ;  and  the  bank- 
rupt being  represented  by  his  assignees,  they  have  the 
same  right  to  waive  the  privilege  as  he  would  have  had,  if 
he  had  brought  the  action. 

TiNDAL,  C.  J.,  was  still  of  opinion  that  the  evidence 
was  not  admissible ;  and  put  it  to  Toddy,  Serjt.,  whether 
he  had  ever  known  the  evidence  offered  before. 

Toddy ,  Serjt,  replied  that  he  had  not.  And  the  evidence 
was  not  received;  but  a  note  was  taken  by  his  Lordship 
of  its  having  been  tendered  (a). 

The  case  proceeded,  and  there  was  a — 

Verdict  for  the  defendants. 

Toddy,  Serjt.,  and  Hill,  for  the  plaintiffs. 

J.  Williams,  Bompas,  Serjt.,  and  W,  Wilde,  for  the  de- 
fendants. 

[Attornies — W.  G.  Bolton,  and  Rodgers,] 
(a)  No  motion  wns  made. 
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NtCHois  r.  Hart  and  Another.  Dec.  5th. 

X  ROVER  for  a  butt  of  sherry  wine.  It  appeared  that  a.  told  to  b.  a 
the  plaintiff  purchased  a  butt  of  sherry  from  the  defend-  which  was  not 
ants,  but  it  was  allowed  to  reiAain  in  the  docks  undeliver-  *****!!f!i^^* 

'  compoundea 

cd.     Afterwards  he  was  compelled  to  make  an  arrangement  ^^  ^  credi- 

,fc_,,  ,  torSy  and  the  a- 

with  his  creditors,  and  agreed  to  pay  them  by  instalments,  mount  of  the 
I2s.6d.  in  the  pound  on  the  amount  of  his  debts;  10«.  A.'/content^ 
of  it  to  be  secured  by  bills,  and  the  remaining  28.  6d.  by  included  in  the 

"^  .         composition. 

his  own  note,  at  the  end  of  a  year.     In  a  conversation  The  compod- 
which  he  had  with  one  of  the  defendants,  previous  to  this  s^^^ed  by  bills, 
arrangement  being  carried  into  effect,  he  requested  that  ^^  ^^fu 
the  defendants  would  take  the  sherry  back;  but  this  was  beyond  the  price 
declined^  the  defendant  saying  that  he  never  took  back  Before  the 
any  thing  he  had  sold,  and  would  rather  take  a  composi-  ^q^Z^^^ 
Am  than  make  any  alteration  in  his  books:  and  he  added,  ^^  paid,  B. 

...  .  demanded  the 

that  the  plaintiff  might  have  the  wine  at  any  time,  on  paying  wine  of  A.,  who 
the  duty.    The  price  of  the  butt  of  sherry  was,  therefore,  uver  it:— He^, 
included  in  the  composition,  and  the  bills  were  given.    An  b^nd^tTdeii- 
agreement  was  signed  by  the  creditors,  the  defendants  verit^ashehad 

undertaken  to 

among  the  nomber,  to  take  the  bills,  and  give  a  release  do  so;  and  that 
to  the  plaintiff.    The  sum  against  the  defendants'  names  ^^of  ^^^  to 
was  3S9L    Before  the  bill  for  the  last  instalment  became  stoppage  m 

tranntu  did  not 

due,  the  plaintiff  met  the  defendant  who  had  made  the  apply  under  the 

agreement!  and  demanded  the  butt  of  sherry;  but  he  re-      ^ 

fused  to  let  him  have  it,  and  said,  that  it  had  been  sold. 

The  defendants  were  also  applied  to  to  sign  the  release  a- 

greed  upon,  but  refused,  on  account  of  the  dispute  about 

the  sherry.    Thay  admitted  that  it  had  been  included  in 

the  composition,  but  said  it  must  have  been  by  mistake,  as 

it  would  be  absurd  for  them  to  give  the  plaintiff  a  butt  of 

sherry  for  I2s.  6d.  in  the  pound,  when  they  had  never 

parted  with  the  possession  of  it. 

Hoggins,  for  the  defendants. — There  was  not  any  con- 
sideration for  the  promise  to  let  the  butt  of  sherry  go  at 

n2 
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I2s.  6d.  in  the  pound,  the  defendants  haying  the  right  of 
stoppage  in  transitu  at  the  time.  The  case  of  Hodgson 
V.  Loy  (a)  is  in  point.  Lord  Kenyon  there  said,  that  part 
payment  did  not  take  the  case  out  of  the  general  rule  with 
respect  to  stoppage  in  transitu;  and  that  he  should  be 
sorry  to  let  in  such  an  exception,  because  it  would  destroy 
the  rule  itself;  since  every  payment,  however  made,  even 
the  payment  of  a  farthing  by  way  of  earnest,  would,  if 
such  an  exception  were  introduced,  prevent  the  operation 
of  the  general  rule  of  stoppage  in  transitu.  This  is  a  case 
of  a  promise,  raised  on  part  payment,  to  deliver  a  butt  of 
sherry.  Feise  v.  Wray  {b)  is  also  an  authority  to  the  same 
effect  as  Hodgson  v.  Loy. 

TiNDAL,  C.  J. — It  appears  to  me,  that  there  is  a  very 
good  consideration.  If  there  had  been  no  debt  exceeding 
the  amount  of  the  sherry,  then  the  observation  might  be 
of  some  importance.  But  they  get  security  for  the  whole 
debt,  which  is  much  better  for  them.  The  cases  cited 
are  only  cases  in  which  the  right  of  stoppage  in  transiim 
was  insisted  upon :  here  it  is  given  up. 

Hoggins.— The  plaintiff  has  not  shewn  that  the  other 
creditors  came  in  on  the  faith  of  the  defendants*  signing  as 
to  this  butt  of  sherry. 


Tin  DAL,  C.  J. — That  cannot  make  any  difference  as  to 
this  plaintiff. 

Verdict  for  the  plaintiff. 

Toddy t  Serjt.,  and  Dundas,  for  the  plaintiff* 
Hoggins,  for  the  defendant. 

[Attornies — Norton  4'  C,  aud  MickaeLI 


A  MOTION  was  afterwards  made  to  set  aside  the  verdict, 
but  the  Court  refused  a  rule. 

(a)  7  T.  R.  440.  (b)  3  Esst,  93. 


^ 
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RoLFE  and  Others  r.  Wyatt.  ^^'  ^^^• 

Assumpsit  on  a  blll  of  exchange  by  the  indorsee  a-  -Smftfe,  that  an 

indonee  for  ya- 

gainst  the  acceptor.     It  appeared  that  the  acceptance  was  lae,  who  re- 
gWen  as  an  accommodation  to  the  drawer,  but  it  did  not  ^^^^  £^J" 
appear  that  this  fact  was  known  to  the  plaintiffs.     When  d«wcrofanac- 

•  *  commodation 

the  bill  became  due,  the  drawer  applied  to  the  plaintiffs,  biu,  and  takes  a 
the  holders,  and  paid  them  10/*  on  account,  and  got  them  ^  forthe^^^ 
to  take  another  bill  for  the  remainder.     There  was  some  P*y™«°*  ^^^ 

remainder,  doei 

contradictory  evidence,  as  to  whether  the  plaintiffs  agreed  not  thereby  dis- 
to  discharge  the  acceptor  of  the  first  bill  from  his  liability,     ceptor,  u^ess 

he  was  aware 
that  the  accept- 

JoneSfSeint^  for  the  defendant,  contended,  that  they  »nce  had  been 

•*  '  ^    given  for  the 

had  SO  agreed;  but  also  contended,  that,  whether  they  drawer's acoom- 
had  or  not,  they  could  not  maintain  the  action,  as  their  *"  wh^'er,  if 
taking  the  second  bill  amounted,  under  the  circumstances,  ^^j^^f^^f^ 

Of*    fiict,  it  would 
to  a  discharge  in  point  of  law.  makeanydii&r- 

ence — Quar§. 

fFilde,  Serjt.,  for  the  plaintiffs,  answered — That,  by  the 
custom  of  merchants,  the  acceptor  was  always  liabk,  and 
was  not  discharged  by  giving  time  to  the  drawer  (a).  He 
also  contended,  that,  on  the  evidence,  any  express  agree- 
ment to  discharge  the  defendant  was  negatived. 

TiNDAL,  C.  J.,  in  summing  up,  said — The  question  for 
your  consideration  is — Whether,  when  the  second  bill  was 
taken,  there  was  an  express  agreement  that  the  bill  with 
the  defendant's  name  to  it  should  be  given  up;  for,  if  so, 
then  the  plaintiffs  cannot  recover.  This  is  the  question 
that  I  shall  leave  to  you ;  and,  if  the  learned  counsel  for 
the  defendant  thinks  that  I  ought  to  leave  any  other  ques- 
tion to  you,  he  shall  have  liberty  to  move  the  Court  upon 

the  subject. 

Verdict  for  the  plaintiflfs. 


(a)  DmgwaU  v.  DMiiter,  Doug.  247.^But  see  Laxtan  v.Peai,  n.  infrn. 
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Wilder  Serjt.y  and  Dawsouy  for  the  plaintiffs. 

JoneSf  Seijt.,  for  the  defendant. 

[Attornies— G.  Vincent^  and  Hodg9on  4r  CoJ 


In  the  case  of  Lajton  v.  Peat,  2 
Camp.  N.  P.  C.  185,  and  Bayley 
on  BilU,  p.  27 1 9  which  was  an  ac- 
tion by  indorsee  against  acceptor, 
it  appeared  that  the  bill  had  been 
accepted  for  the  accommodation 
of  the  drawer,  tokieh  circumstance 
was  known  to  the  plaintiff,  who 
gave  value  for  the  bill.  When 
the  bill  became  due,  the  plaintiff 
received  par^payment  from  the 
drawer,  and  gave  him  time  to  pay 
the  remainder,  without  the  con- 
currence of  the  defendant.    Lord 


EUenborougk  uM,  that,  aakw 
an  accommodadoo  bill,  wiihim  tk 
knowledge  of  ail  parti^  the  ac- 
ceptor could  only  be  conndered 
as  a  surety  for  the  drawer;  and, 
in  the  case  of  nmple  cootraeH^ 
the  surety  is  discharged  bjtiiBe 
being  given*  without  bis  concur- 
rence, to  the  principal.  TleplttB- 
tiff  was  nonsidted.  See,  also,  the 
case  of  "Rees  v.  Berrington^  2  Ves. 
Jun.  540,  and  the  cases  ooUected 
in  the  notes  to  Laxion  ▼.  Peat, 
cited  supra. 


Dec.  2lst. 

When  a  ship 
owner,  knowing 
that  a  pent  is 
blockaded,  en- 
ters into  a  con- 
tract with  a 
merchant  for  the 
delivery  of  a 
cargo  there,  if  he 
afterwards  re- 
fuses to  go,  he  is 
liable  to  an  ac- 
tion for  the 
breach  of  the 
contract ;  but, 
whether  the 
damages  are  to 
be  nominal  or 
otherwise,  must 
depend  upon  the 
opinion  of  the 
Jury  as  to  whe- 
ther, if  the  ves- 
sel had  gone  to 
the  place,  she 
would  have  been 
able  to  get  in. 


De  Medsiros  V,  Hill. 

JLHE  defendant  was  the  owner  of  a  ahip  catted  the 
Catherine,  and  this  action  was  brought  to  recover  damages 
for  the  breach  of  an  agreement  entered  into  bjr  the  eaptain 
on  behalf  of  the  owner,  that  the  ship  Catherine  ahonUf 
with  all  convenient  speed,  after  delivering  her  cargo  at 
Plymouth,  proceed  to  Liverpool,  and  take  in  a  cargo  of 
salt  for  Terceira,  and,  after  delivering  it  at  Terceiray  ahonU 
go  to  St.  Michael's,  and  bring  back  a  cargo  of  fhdl  to 
Europe. 

The  charter-party  was  prepared  by  a  brdL«r  at  lAwex^ 
pool,  and  signed  by  the  captain  of  the  vessel  on  the  27tli 
September,  1830;  it  was  sent  up  to  London  on  the  SStb, 
and  signed  by  the  plaintiff  on  the  29th.  On  the  S8th,  the 
captain  told  the  broker  that  he  objected  to  going  to  Ter* 
ceira,  as  it  was  in  a  state  of  blockade ;  and  it  appeared  that, 
at  this  time,  vessels  were  not  allowed  at  Liverpool  to  dear 
out  for  Terceira ;  and  that  those  who  were  goiQg  there 
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were  obtiged  to  use  fake  papers.    The  vessel  mled  from      J[^^J^ 
Ldverpool  for  Plymoath  on  the  Snd  of  October^  and  re*   db  medeiimm 
turned  again  on  the  23rd  of  November ;  but  it  appeared        ^^'^^ 
that,  instead  of  going  only  to  Plymootb^  she  went  on  to 
Exeter. 

The  breach  in  the  declaration  was^  that  the  vessel  did 
not,  with  all  convenient  speed,  return  to  Liverpool  after 
delivering  her  cargo  at  Plymouth. 

It  appeared  in  the  evidence  for  the  plaintiff,  that  it  was 
known  in  London  generally,  that  Terceira  had  been  de* 
dared  in  as  tate  of  blockade.  It  was  also  proved^  that  salt 
sold  at  Terceira  at  1/.  a- ton,  by  wholesale;  but,  if  sold  by 
retail,  would  have  produced,  after  deducting  duty  and 
commission,  about  SL  a-ton.  The  salt  was  to  be  taken 
fi^ight  free. 

• 

TiNOAL,  C.  J.,  to  the  plaintiff's  counsel. — I  want  to 
know  whether  a  ship  owner  is  bound  to  ridi:  his  ship  to 
deliver  a  single  cargo  of  salt  at  a  place  blockaded.  It 
seems  to  me  a  case  for  1^.  damages.  It  is  not  an  answer 
to  the  action^  but  it  is  not  a  case  for  more  than  nominal 
damages. 

JoneSy  Serjt.,  for  the  plaintiff. — The  defendant  should 
shew  that  this  sort  of  blockade  prevented  a  trading  vessel 
from  going  to  the  place. 

A  witness,  who  carried  on  business  at  Terceira,  proved 
that  many  ships  entered,  and  many  wcare  taken  in  the  latter 
end  of  1 8S9,  and  the  beginning  of  18BO.  This  witness  said, 
that,  when  he  left  Terceira,  in  March,  18dO,  it  was  block- 
aded; but  when  he  returned  in  December,  1880^  it  was 
not.  He  also  said  that  salt  was  not  a  prohibited  article 
there. 

Taddy,  Serjt.,  for  the  defendant. — As  the  sah  was  to 
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^  ^^^'  ^  go  out  flreight  {ree,  the  defendant  would  not  have  got  any 
De  BisDBiKOf  thing  if  he  could  not  have  discharged  his  cargo  of  salt.  He 
n^^^  would  have  been  taken  if  he  had  gone,  as  diere  was  a 
blockade;  and,  if  there  had  not  been  a  blockade,  he  would 
have  been  in  time  to  bring  back  fruit,  provided  he  had 
sailed  in  November,  when  he  was  at  liberty  to  go.  At  al^ 
events,  no  more  than  nominal  damages  can  be.  reeovered; 
but  I  submit  that  the  action  is  not  maintainable.  I  shaD 
shew  that  a  letter  was  received  at  Lloyd's,  on  the  18th  of 
March,  18^,  from  the  Foreign  Office,  stating  that  intelli- 
gence had  been  received  of  an  effective  blockade  of  the 
port  of  Terceira  by  the  existing  government.  We  hate 
nothing  to  do  with  the  disputes  between  Don  Miguel  and 
Don  Pedro;  if  our  government  considers  the  government 
blockading  as  an  existing  government,  and  the  blockade 
is  effective,  that  is  enough,  and  every  contract  to  elude  it 
is  illegal.  The  ship  must  either  have  been  taken  or  have 
returned.  It  would  have  been  no  advantage  to  the  plaintiff 
to  have  brought  his  salt  back. 

The  letter  was  then  put  in  and  read. 

JoneSf  Serjt.,  in  reply. — The  notification  of  the  blockade 
was  in  March,  1829,  and  the  contract  was  in  September, 
1830.  There  is  no  evidence  that  there  was  any  blockade; 
and,  in  point  of  law,  the  contract  is  not  illegal. 

TiNDAL,  C.  J. — I  do  not  say  it  is  illegal.  I  shall  tell  the 
Jury  that  it  is  legal ;  but  it  is  a  question  of  damages. 

JoneSf  Serjt. — Then,  as  to  the  damages ;  salt  was  not  a 
prohibited  article,  and  therefore  the  vessel  would  not  have 
been  in  danger  of  being  taken.  As  the  delay  in  returning 
from  Plymouth  was  the  cause  of  the  injury,  the  plaintiff  is 
entitled  to  damages  to  the  amount  of  the  profit  on  the  sak, 
and  also  on  the  fruit,  which  was  to  be  brought  back.  It  is 
evident  that  the  objection,  on  the  ground  of  the  blockade, 
was  merely  an  af%er-thought. 


i 
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TiNDAL.  C.  J.  (in  summing  up)  said — It  seems  that  the 
captain  did  not  merely  go  to  Plymouth,  but  went  on  to 
Exeter,  and  stopped  on  his  return  at  Fowey*  There  is, 
therefore,  undoubtedly  a  breach  of  the  charter-party  in 
that  respect.  But,  when  he  returned  to  Liverpool,  on  the 
2Srd  of  November,  he  objected  to  the  voyage,  on  the 
ground  that  Terceira  was  blockaded.  The  defendant's 
counsel  contends,  that  the  blockade  made  the  contract  il- 
IcgtJ*  just  as  if  there  had  been  war  between  our  country 
and  the  blockading  government.  But  it  does  not  appear  to 
me,  that  the  mere  circumstance  of  there  being  a  blockade 
prevented  the  pardes  from  speculating  if  they  pleased, 
knowing  the  fact  at  the  time;  yet  it  may  materially  afiect 
the  question  of  damages.  If  the  captain  had  gone,  and 
waited  at  Terceira  for  a  time,  and  found  the  blockade 
still  continuing^  the  voyage  would  have  been  unproduc- 
tive; yet,  if  the  parties,  knowing  the  fact,  chose  to  enter 
into  a  contract  like  this,  the  party  breaking  it  is  liable 
to  an  action.  The  question  is,  whether  the  ship,  when 
she  arrived  off  Terceira,  would  have  been  prevented 
from  entering,  by  an  effective  blockade,  if  she  had 
gone  there;  for,  if  that  were  the  case,  then  the  ver- 
dict should  be  for  nominal  damages  only.  The  only 
eiddence  as  to  the  nature  of  the  blockade  is  from  a  wit- 
ness who  left  in  March,  18S0,  at  which  time  there  was  a 
blockade,  and  returned  on  the  12th  December,  1830,  at 
which  time  there  was  no  blockade.  If  you  think,  that, 
though  there  was  a  blockade  at  an  earlier  period,  it  did 
not  continue  till  the  time  in  question,  you  will  regu- 
late the  damages  accordingly.  If  you  think  that  the  ship 
would  not  have  found  an  effective  blockade  when  she  ar- 
rived, or  that^  by  waiting  a  reasonable  time,  she  could 
have  got  in,  then  you  will  not  confine  yourselves  to  giving 
nominal  damages.  And,  with  respect  to  the  amount,  I 
think  it  was  rather  incumbent  on  the  plaintiff  to  shew,  if 
he  seeks  to  recover  the  larger  sum  for  the  sale  of  the  salt 
in  the  retail  way,  that  he  had  some  person  at  Terceira,  to 
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1831.        whom  it  was  to  be  delivered^  and  who  would  have  so  toU 

Db  Mbdeirm    ^^  ^^'  ^^™'  ^  ^^  ^^^  ^^  ^^  captain  would  only  be  to 
V'  leave  it  at  the  place. 

Hill, 

Verdict  for  the  phdiitiff--10(ML 

Janes,  Seijt,  and  Skee,  for  the  plaintiff. 

Taddbfy  Serjt.^  and  TonUinsati,  for  the  defendant* 

[Attornies — Lane,  P.  4r  -L.^  and  Harris,'] 


In  the  ensuing  terni^  an  application  for  a  new  trial  was 
made;  but  the  Court  were  of  opinion  that  the  case  had 
been  properly  decided  at  Nisi  Prius,  and  refused  a  rule. 


Dec.  2ist.  Bremrtdoe  and  Roberts  r.  Campbell^  Knt. 

Two  of  the  eicc-  AsSVMPSIT  ioT  money  paid,  &c. 
went  to  a  bank-      ^^^  plaintiffs  Were  two  of  the  electors  of  Barnstaple, 
Miid***the  'wtsh-  ^^^  *^®  defendant  a  candidate  to  represent  that  borough 
ed  to  draw        in  Parliament.     It  appeared  that,  a  short  time  before  the 
bank.    The       election,  the  plaintiffs  went  to  a  banker's  in  Barnstaple, 

ed"ohonourany  ^^^  ^*'^  ^''^^y  ^is^^^l  ^  ^^aw  checks  upon  the  bank;  and 
checks  they       the  bankers  promised  to  honour  their  checks.    There  was 

might  draw.  The  *  .    .  ,  1,1 

checks  drawn  uo  evidence  of  any  jomt  payment  of  money  mto  the  bank; 
one  only"  but  ^  ^^^  ^^  ^^  checks  on  the  bank  were  signed  by  one  of  the 
th*^  b^'^V'*     plaintiffs  only.     There  was  much  contradictory  evidence 

books  was  open- 
ed in  the  Joint 

names: — Held^  that  thev  might  maintain  a  joint  action  against  the  candidate,  in  whoae  uitefeit 
they  were,  if  he  adopted  the  payments  made. 

Semble,  that,  where  the  same  sum  is  given  to  every  voter  coming  £rom  the  laae  ptam  leiB 
election,  for  his  travelling  expenses,  it  is  bribery ;  and  it  is  not  the  less  so,  though  all  the  caadi- 
dates  agree  in  the  payment  of  the  same  amouat.  Bit  it  k  for  the  Jufy  to  say,  in  an  aetei  Wf  tm 
agent  of  the  candidate,  to  recover  the  amount  from  his  principal,  whelhcr  the  money  was 
fde  paid  for  expenses,  and  expenses  9nfy. 
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as  to  whether  tbe  payments  sought  to  be  reeoyered  weie 
or  were  not  adopted  by  the  defendant,  as  having  been     B^^i^wim 
made  by  the  plaintiffs  for  the  adyancement  of  his  interest  ^' 

in  the  borough.  It  appeared  clearly  that  it  was  not  dis- 
tinctly known  at  the  time  when  several  of  the  payments 
were  made,  whether  the  defendant  would  stand  for  tbe 
borough  or  not,  though  a  requisition  had  been  sent  to 
him.  A  considerable  portion  of  the  money  was  spent  in 
payments  of  20^,  15L,  10/.,  and  6L,  to  various  voters,  who 
came  from  London,  Bristol,  and  other  places,  as  for  their 
expenses.  There  were  three  candidates ;  and  it  was  agreed 
among  them,  that  a  voter  from  London,  giving  a  plumper, 
should  receive  20L  from  the  candidate  for  whom  be  voted; 
and  that  one  who  voted  for  two  should  receive  10/.  from 
each.  The  expenses  of  voters  from  other  places  were  also 
agreed  upon,  at  a  certain  sum.  It  appeared  ako,  that  the 
defendant's  solicitor  and  agent  had  deposited  lOOOf.  at 
another  bank  in  the  place,  for  the  purposes  of  the  elec- 
tion. 

Taddy^  Serjt.,  at  tbe  close  of  the  plaintiffs'  case,  ap- 
plied for  a  nonsuit,  on  tbe  ground  that  there  was  no  evi- 
dence of  a  joint  right  of  action  in  these  plaintiffs.  There 
was  no  proof  of  joint  liability,  or  joint  payments  by  them 
to  the  bankers ;  and  all  tbe  checks  drawn  appeared  to  be 
in  the  name  of  one  only. 

SpanUe,  Seijt. — According  to  the  evidence,  there  was 
a  joint  fund  of  credit;  and  that  would  have  tbe  same  effect 
as  a  joint  fund  of  money. 

TiNDAL,  C.  J.— If  there  was  bend  fide  a  joint  fund  of 
credit,  it  is  the  same  as  if  there  was  a  joint  fond  of  money. 
I  do  not  think  that  I  can  withdraw  the  case  from  the  Jury; 
it  must  go  to  them,  with  my  observations. 

In  the  course  of  the  cause,  it  was  objected,  that  the 
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sums  paid  for  travelling  expenses  could  not  be  recoveredi 
BftBMRiDOB     being  evidently  given  as  bribes;  being  of  the  same  amoant 

V*  to  each  person  coming  from  the  same  place. 

Campbell.  *-  o  r 

TiNDAL,  C.  J. — I  shall  leave  it  to  the  Jury  to  say,  whe- 
ther they  believe  that  the  money  was  given  bond  fide  fer 
expenses  or  not.  Each  voter  from  the  same  place  receifes 
the  same  sum.  Now,  their  expenses  could  not  be  -die 
same  sum  exactly;  one  might  come  by  steamj  and  another 
by  coach. 

Spaniie,  Serjt.,  stated,  that  the  Committee  of  the  House 
of  Commons,  on  a  former  election  for  Barnstaple,  had  al- 
lowed 10/.  for  the  expenses  of  out-voters  from  London. 

MerewetheTf  Serjt.,  stated,  that  the  Evesham  election 
bad  been  declared  void,  on  this  very  ground,  that  the  et^ 
penses  were  all  the  same  sum. 

Taddtfi  Serjt.,  addressed  the  Jury  for  the  defendant. 

Spankie,  Serjt.,  in  reply,  (as  to  the  expenses). — It  is  not 
bribery ;  because  bribery  is  to  give  one  candidate  an  advaiF 
tage  over  another ;  and,  where  all  parties  agree  in  the  same 
course  of  proceeding,  it  is  not  bribery. 

TiNDAL,  C.  J.,  in  summing  up,  said — There  are  three 
questions  for  your  consideration— ;/{r<9/.  Whether  the  de- 
fendant ever  authorized  the  outlay  on  his  account — and, 
secondly^  Whether  the  money  was  advanced  out  of  any 
fund  in  which  the  plaintiffs  were  jointly  interested.  These 
two  questions  go  to  the  maintenance  of  the  action;  and,  if 
you  find  them  both  in  the  affirmative,  then  will  come  the 
third  question,  viz, — How  much  the  plaintiffs  are  entitled 
to  recover;  and  that  will  depend  upon  the  nature  of  the 
payments.  If  any  of  them  were  made  to  bribe  the  voters 
to  vote  for  Sir  Colin  Campbell;  or,  if  any  part  comes  within 
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the  provisions  of  the  treating  act,  those  sums  cannot  be  re- 
covered.    I  dissent  from  the  opinion  given  by  the  counsel 

for  the  plaintiffs,  that  it  is  not  bribery  if  all  parties  agree  «• 

/»  mi  1         Campbell. 

in  giving  a  certam  sum  for  expenses.     The  question  on  the 

firti  point  is,  whether  Sir  CoUn  Campbell,  or  his  agent, 
with  a  knowledge  of  the  payments  of  the  plaintiffs,  adopted 
their  acts.  If  it  was  merely,  that  the  plaintiff  were  hold- 
ing in  embryo  a  certain  number  of  votes,  ready  for  any 
third  candidate,  not  caring  who  it  might  be,  that  will  not 
fix  Sir  Colin  Campbell.  On  the  second  point,  as  to  the 
joint  claim,  it  seems  that  both  the  plaintiffs  came  to  the 
bankers,  and  desired  to  open  an  account  there;  though  it 
18  a  little  singular  that  we  do  not  find  any  check  with  both 
names  to  it.  On  the  third  point,  to  what  extent  the  pay- 
ments made  are  recoverable,  it  will  be  for  you  to  say,  as  to 
the  sums  paid  to  the  several  voters,  whether  they  were  paid 
really  and  bondjide  for  traveUing  expenses,  and  travelling 
expenses  only,  or  were  paid  to  induce  them  to  give  their 
votes.  The  question  is,  whether  any  part  was  paid  as  a 
bonus,  over  and  above  the  actual  expenses  of  the  party. 
If  the  payments  were  made  for  travelling  expenses  only,  it 
seems  somewhat  singular  that  all  the  voters  should  be  paid 
alike.  It  seems  that  6/1  was  given  to  a  man  who  lived  only 
a  few  miles  fi*om  Barnstaple,  who  certainly,  in  the.  first  in- 
stance, would  not  require  travelling  expenses  at  all.  But 
it  is  said,  that  this  is  no  matter,  because  the  other  parties 
agreed,  and  therefore  it  is  not  bribery.  But  it  seems  to 
me,  that  that  only  shews  that  all  parties  agreed  in  setting 
the  statute  at  defiance.  You  will  say,  whether  the  money 
waa  honestly  paid,  merely  for  travelling  expenses;  and, 
if  you  think  it  was  not,  then  you  will  strike  off  such  sums  as 
you  think  exceeded  a  reasonable  sum  for  the  expenses. 

Verdict  for  the  defendant. 
Spankie,  Seijt.,  and  Manning,  for  the  plaintiffs. 

Ta€ldy  and  Merewether,  Serjts.,  and  Piatt,  for  the  de- 
fendant. 

[Attornies — DavUony  and  Pyne,'] 
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Dec.  22rui.  IlLIDGE  V.  GoODWIN. 

If  a  hone  and  J.  HE  ddckration  stated^  that  the  plaititiff  was  possetted 

standing  in  the  of  oertwi  goods  and  poTcelain^  in  a  certain  shop  window; 

any^peraon  to^  and  that  the  defendant  was  possessed  of  a  cart  and  horse, 

watch  thein,  which^  throuirh  the  nedii?ence  of  his  servant,  was  badeed 

the  owner  is  *  &  ©   e  * 

liable  for  any  against  the  window^  and  broke  the  china;  whereby  the 
by  them,  though  plaintiff  was  pot  to  expense^  &c. 

by^'aiHrt  of"a*  It  appeared,  from  the  evidence  of  the  plamtiff's  shop- 
passer  by,  in  man,  that  the  plaintiff  was  a  china-man  in  St.  PauVs  Churdi 
horse.  Yard,  and  that,  between  eight  and  nine  in  the  morning  d 

a  day  in  June,  a  scavenger's  cart,  with  the  name  of  Joseph 
Goodwin  upon  it,  backed  against  the  window  of  the  pUn- 
tittn  shop,  and  broke  a  quantity  of  china ;  and  that  the 
carman  was  not  there  at  the  time,  but  came  ttp  very  soon 
after. 

It  was  then  proposed  to  give  in  evidence  certain  state- 
ments made  by  Joseph  Goodwin,  sen. 

Spankie,  Serjt.,  objected  to  the  evidence,  and  stated 
that  he  was  in  a  sitnation  to  shew,  that  Goodwin,  sen.  wsi 
not  the  person  against  whom  the  action  was  brought,  but 
his  son,  Joseph  Groodwin  the  younger. 

TiNDAL,  C.  J. — Somebody  has  appeared  under  the  name 
of  Goodwin.  It  is  only  evidence  against  that  person.  They 
must  take  out  execution  against  that  person ;  and,  if  they 
take  it  out  against  a  wrong  person,  he  may  bring  an  action 
of  trespass.  If  you  shew  that  the  person  making  the  ad- 
mission  is  not  the  owner  of  the  cart,  that  will  be  import- 
ant. 

Spankie^  Seijt.,  replied,  that  he  was  the  owner  of  the 
cart,  but  was  not  the  defendant. 


OooDwnu 
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TiNDALf  C  J.9  admitted  the  evidence;  and  the  witneas 
proved  that  Groodwin,  sen.  had  said  that  the  horse  was       illidoe 
given  to  backingi  and  it  was  very  wrong  of  the  man  to 
leave  it  in  the  atreet 

Spaniie,  Serjt. — This  action  has  been  brought  against 
Joseph  Goodwin,  the  son.  He  was  the  person  served  with 
process,  and  he  notified  to  the  attorney  on  the  other  side, 
that  his  father  was  the  owner  of  the  cart.  I  apprehend 
that,  when,  with  full  knowledge,  they  have  brought  the  ac- 
tion against  the  son,  they  cannot  recover. 

TiNDAL,  C.  J.,  again  intimated  his  opinion,  that  all  this 
was  matter  for  an  application  to  set  aside  the  execution. 

SpankiCf  Serjt. — Suppose  a  man  is  indicted  for  felony 
by  the  name  of  Joseph  Goodwin,  is  he  to  be  convicted  be- 
cause his  name  is  Joseph  Goodwin,  though  it  appears  that 
he  was  not  the  person  who  committed  the  offence;  and  it 
18  the  same  thing  in  an  action  as  on  an  indictment     The 
question  is,    whether   young  Goodwin   was  the  person 
who  committed  this  delictum.    If  he  was  not,  a  verdict 
cannot  be  given  a^^ainst  him.     But,  supposing  the  right 
person  to  have  been  sued,  yet  the  plaintiff  is  not  entitled 
to  recover.     I  shall  shew  that  the  horse  was  a  very  quiet 
one,  and  that  a  person  passing  by  whipped  him  and  made 
him  move.    This  person  is  responsible,  and  not  the  owner 
of  the  horse.     It  is  similar  to  the*  case  of  a  thing  thrown  (a). 
This  will  make  it  a  question,  whether  it  was  such  an  acci- 
dent as  they  are  entitled  to  recover  for,  on  the  ground  of 
negligence.     Leaving  a  spirited  horse  is  negligence ;  but 
leaving  a  steady  one,  which  would  not  move  if  left  to  him- 
self and  not  struck,  is  not  negligence. 

The  attorney  who  conducted  the  defence  was  then  call- 
ed, and  proved  that  he  was  retained  by  Goodwin  the 

(a)  See  Scott  y.  Shepherd,  3  Wilson,  403. 
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younger,  and  that  he  told  the  clerk  of  the  plaintiff's  attor- 

Illidob       ^^y*  ^^  ^^  ^™®  ^^  pleading,  that  the  action  was  brought 
V-  against  the  wrong  person. 

To  make  out  the  defence  opened  by  Spcmkief  Serjt.9  two 
witnesses  were  called^  who  swore  to  the  striking  of  the 
horse  by  a  person  passing  by;  and  one  added,  that  At 
horse  backed  against  the  window  in  consequence  of  the 
bad  management  of  the  plaintiff's  shopman;  who  came  out 
and  laid  hold  of  his  head.  During  the  cross-examination 
of  the  second  of  these  witnesses,  the  Jury  interposed,  and 
said  they  did  not  believe  the  evidence  of  either  of  them. 

Tin  DAL,  C.  J. — After  all,  supposing  them  to  be  speak- 
ing the  truth,  it  does  not  amount  to  a  defence.  If  a  man 
chooses  to  leave  a  cart  standing  in  the  street,  he  must 
take  the  risk  of  any  mischief  that  may  be  done. 

A  witness  was  then  called,  who  proved  that  he  served  the 
writ,  which  was  directed  to  "  Joseph  Goodwin,**  on  Jo- 
seph Goodwin,  the  son ;  that  he  went,  for  the  purpose  of 
serving  it,  to  the  residence  of  Goodwin,  the  father,  and 
saw  young  Goodwin  in  the  yard,  and  asked  him  if  Mr.  Jo- 
seph Goodwin  was  in.  He  said — *  My  name  is  Good- 
win ;**  upon  which  the  witness  served  him,  and  told  him  it 
was  in  consequence  of  his  cart  having  backed  against  Mr. 
Illidge*s  window ;  adding,  that  a  letter  had  been  sent,  offer- 
ing to  wait  a  week,  but  no  answer  had  been  returned,  and 
therefore  they  had  proceeded.  He  said — **  Yes,  I  know 
we  have  had  a  letter;  it  is  a  hard  case;  we  have  been  at 
the  expense  of  putting  in  a  window;  it  was  no  fault  of 
our  men;  some  of  Mr.  Illidge's  men  must  have  laid  hold 
of  the  horse.**  The  witness  further  proved,  that,  when  the 
declaration  was  served,  young  Goodwin  said — '*  111  give  it 
him  in  the  morning — be  is  not  in  now.** 

Tindal,  C.  J. — No  one  can  doubt  that  the  father  knew 
very  well  all  that  had  been  done. 
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Spankie,  Seijt.^  proposed  to  call  the  father  to  prove  that 
the  cart  was  his,  and  not  his  son's. 

TiKBACi  C.  J. — I  think,  upon  the  evidence  before  me, 
I  must  take  him  to  be  the  defendant.  There  is  evidence 
enough.  He  offered  to  pay  money.  On  the  facts,  there 
18  evidence  of  practice  between  the  father  and  the  son. 


19a 


id3i. 


Illidoe 

V. 

Goodwin. 


F.  Richards,  for  the  plaintiff. — It  would  be  good 
service  even  on  motion.   Rhodes  v.  Itmes  (a). 

The  Jury  then,  under  his  Lordship's  direction,  found  a 


Verdict  for  the  plaintiff— 18/.  14^. 

BompaSf  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 
Spankie,  Serjt,  for  the  defendant 

[Attorniea — Gale,  and  Butler,^ 


(a)  5  M.  &  P.  153;  and  see  Godefroy  v.  /ay,  ante.  Vol.  3,  p.  192. 


Imason  r.  Cope.  ^     ^^  . 

Dec,  23rrf. 

Assault  and  battery.    Plea — Not  guilty  (6).  One  of  the  mar- 

The  plaintiff  was  a  tradesman,  and  also  a  freeman  and  J'/'^^don!"^ 
liveryman  of  London,  and,  on  the  9th  of  July,  went  whose  duty  it 

was,  on  the  day 
ofapublicmeet^ 
iag  in  the  Guildhall,  to  see  that  a  passage  was  kept  for  the  tranaitto  their  carriages  of  the  members 
of  the  corporation  and  others,  directed  a  person  in  the  front  of  a  crowd  at  the  entrance  to  stand 
ImcIl,  and,  on  being  told  by  him  that  he  could  not  for  those  behind  him,  struck  him  immediately  on 
the  foce,  saying  that  he  would  make  him: — Held,  that  in  so  doing  the  marshal  exceeded  his  au- 
thority, and  that  he  should  have  confined  himself  to  the  use  of  pressure,  and  should  have  waited 
a  short  time  to  affbrd  an  opportunity  for  removing  the  party  in  a  more  peaceable  way. 


(&)  By  statute  21  Jac.  1,  c.  12, 
8. 5,  constables,  &c.  may  plead  the 

VOL.  v. 


general  issue  and  give  special  mat- 
ter in  evidence. 
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to  the  Guildhall  for  the  purpose  of  seeing  the  freedom 
of  the  city  presented  to  Lord  John  RusselL  After  the 
ceremony  was  over^  the  plaintiff  was  coming  out,  and, 
m  consequence  of  a  cry  of  "  make  way,**  accompanied  by 
clapping  of  hands,  as  if  some  person  of  consequence  was 
coming,  when  he  had  got  just  outside  the  entrance,  he 
stood  up  in  front  of  a  crowd  which  had  there  assembled, 
when  the  defendant,  who  was  one  of  the  City  Marshals, 
and  whose  duty  it  was  to  see  that  a  passage  was  kept  clear 
for  the  nobility  and  members  of  the  corporation  to  pass  to 
their  carriages,  came  up  to  him  and  told  him  to  stand  back. 
The  plaintiff  replied,  that  he  could  not,  on  account  of  the 
persons  behind.  Upon  which  the  defendant  immediately 
struck  him  a  blow  on  the  face,  saying  that  he  would  make 
him  stand  back.    This  was  the  assault  complained  of. 

Wilde,  Serjt.,  for  the  defendant,  submitted,  that  it  was 
essential  for  an  officer,  whose  duty  it  was  to  contend  with  a 
crowd,  to  act  with  great  vigour  and  promptness;  particu- 
krly  as  bad  characters  take  advantage  of  a  mob  to  create 
confusion  for  the  purposes  of  plunder.  And  if  he  did, 
under  the  difficulties  arising  at  the  moment,  use  a  little 
more  violence  than  persons  looking  on  merely  might  think 
was  necessary,  he  ought  to  be  protected  if  he  was  acting 
in  a  way  which  he  thought  necessary  to  discharge  his  do- 
ty and  accomplish  the  object  he  had  in  view. 

TiNDAL,  C.  J.  (in  summing  up)  said — ''  This  is  an  ac- 
tion for  assault  and  battery.  The  plaintiff  contends  that 
he  has  received  bodily  injury  from  a  blow  given  by  the  de- 
fendant, which  the  defendant  is  not  in  a  condition  to  jua> 
tify.  He  therefore  seeks  at  your  hands  a  fair  compensa- 
tion in  damages.  The  circumstances  out  of  which  the  as- 
sault arose  to(dL  place  on  the  occasion  of  Lord  John  Rus- 
sell's coming  to  the  city,  when  a  considerable  crowd  had 
collected,  and  when  there  was  a  considerable  pressure  on 
getting  out  of  the  Guildhall.   If  the  defendant  waa^  at  the 
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time^  acting  in  the  performance  of  his  duty,  undoubtedly 
any  act  he  did  in  the  fair  execution  of  that  duty  might 
haye  been  justified  by  him  on  the  present  occasion.  The 
question  you  have  to  consider  is,  whether  the  course  he 
took  with  respect  to  this  plaintiff  was  not  an  excess  of 
the  duty  he  had  to  perform,  and  of  the  authority  he  then 
bore  with  him?  Because,  if  it  was,  you  are  then  bound 
to  give  to  the  plaintiff  a  fair  compensation  in  damages  for 
any  injury  occasioned  in  that  manner.  Undoubtedly, 
the  defendant  would  be  justified  in  using  a  moderate  de- 
gree of  pressure  to  remove  a  person  opposing  those  for 
whom  he  was  bound  in  the  discharge  of  his  duty  to  make 
a  passage.  Or,  if  any  resistance  occurred,  then  a  more 
violent  degree  of  pressure  might  be  used.  But  it  does  not 
appear  that  any  resistance  was  offered  to  the  authority  of 
the  defendant  beyond  that  which  the  necessity  of  the  case, 
that  is,  the  pressure  of  the  crowd  behind  the  plaintiff, 
rendered  on  his  part  absolutely  necessary.  Therefore, 
you  have  to  say  whether  a  blow,  which  appears  to  have 
been  struck  instantly,  without  any  attempt  to  remove  the 
plaintiff  by  other  means,  was  or  was  not  an  excess  of  the 
authority  which  the  defendant  exercised  at  that  moment. 
His  Lordship  stated  the  evidence,  and  then  said — As  it 
stands  at  present,  it  appears  to  me,  it  is  a  blow  struck 
where  no  blow  ought  to  have  been  struck;  that  a  more 
moderate  degree  of  pressure  ought  to  have  been  exercis- 
ed, and  some  little  time  given  to  remove  the  party  in  a 
more  peaceable  way.  It  appears  to  me  not  in  this  parti 
cular  instance  to  have  been  an  act  done  in  keeping  the 
peace,  but,  by  too  violent  an  exertion  on  the  part  of  the 
defendant  at  the  moment,  rather  the  breaking  of  the 
peace  than  the  keeping  of  it.  At  the  same  time^  taking 
the  whole  of  the  circumstances  into  consideration,  there 
appears  to  have  been  a  great  pressure,  and  a  great  degree 
of  what  we  might  almost  call  irritation  going  on  at  the 
time.     Therefore,  you  will  give  that  fair  and  moderate 
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compensation  in  damages  which  yo«  think  the  case  le* 
quires. 

Verdict  for  the  plaintiff-— Damagee  SL 


Andrews,  Serjt.,  and  Payne,  for  the 

Wilde  and  Stephen,  Seijts.^  for  the  defendant. 

[Attomies — GreenfieU,9iA  W.  L,  NetomanJl 


First  Sitting  in  London,  in  Hilary  Term,  1832. 

BEFORE  MR.  JUSTICE  PARK. 

(Who  sat  for  the  Lord  Chief  Jtutice). 


1832. 


Jan.  19M.  SmITH  f?.  SaINSBURY. 

A  witness  form-  ASSUMPSIT.    It  became  necessary,  on  the  part  of  the 

ed  his  opinion  of    ,    «      ,  i       i        i        •  •  «•  -n.r  «     •  i 

the  hand-writ-  defendant,  to  prove  the  hand-writing  of  Mary  Smithi 

fromhaJingob-  ^^^^  name  was  written  as  the  attesting  witness  to  an 

'^'^^^affld^^*^  agreement,  purporting  to  be  signed  by  the  plaintiff. 

used  in  the  For  this  purposc,  the  defendant's  attorney  waa  called. 

tiontoiKistpone)  He  Stated,  that  he  believed  he  was  acquainted  with  Maij 

forSle^rtT*  Smith's  hand-writing;  that  he  never  saw  her  write,  bat 

against  whom  it  that  he  had  observed  the  name  of  Mary  Smith  signed  to  an 

was  proposed  to  ... 

be  proved:—     affidavit  which  had  been  used  by  the  plaintiff's  counsel,  ia 
^  ' '    ^^^    answer  to  an  application  to  postpone  the  cause,  and  which 
was  filed.    In  the  affidavit  it  was  sworn,  that  Mary  Smith 
was  the  plaintiff's  wife. 

Jones,  Serjt.,  objected,  that  this  was  not  evidence. 

Mr.  Justice  Park. — I  think  as  you,  the  plaintiff^a  coun- 
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•el,  used  the  aflSdanrit,  the  Jury  are  bound  to  believe  at 
least  that  your  client  did  not .  think  it  was  a  fraud.    K  it        smith 
was  a  mere  comparison  of  hand-writing,  it  would  not  do.     ^     ^' 
But  it  is  not  so,  the  witness  says  he  took  notice  of  the  sig- 
nature, and,  in  his  mind,  fonned  an  opinion  wintk  en- 
ables him  to  swear  to  his  belief*    I  have  no  doubt  that  it 


Janes,  Serjt,  and  Kelly,  for  the  plaintiff. 

Wilde,  Seijt,  for  the  defendant. 

[Attomies — Lofty,  and  BosfdettJ] 


Third  Sitting  in  London,  in  Hilary  Term,  1832. 


BEFORE  BIR.  JUSTICE  GASELEE. 


(  Who  sat  for  the  Lord  Chi^  Justice.) 


Ferryman  v.  Steogall  and  Another.  jan.  26th. 

Assumpsit  on  two  prbmissor^  notes  given  by  the  Questions  may 
defendants,  as  sureties  for  one  Tucker.     The  fact  of  the  ^g]^^^ J^a 
notes  havine  been  simed  for  Tucker's  accommodation  ^aa  '"^ess  by  the 
opened  by  Andrews,  Serjt.,  who,  in  stating  the  defendants'  him,  in  order  to 
case,  said,  that  he  should  call  him  as  a  witness.  [ency,  ^ough*" 

no  question  has 
been  asked  by 

Bompas,  Serjt.,  for  the  plaintiff,  on  Tucker  being  put  the  opponte 

,      _  t  •  1        t  •  .  -  %  counsel  to  shew 

mto  the  box,  objected  to  nun  as  mcompetent  without  a  re-  a  disquaiiflca- 
lease.  I!^°'k?*'  ""^^ 

i«^ao«^  ^^^  being 

founded  on  the 
opening  speech* 

Hoggins,  (who  was  with  Andrews,  Serjt.)^  proposed  to 


PiRRTMAM 

Stbgoall. 
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ask  him^  on  the  voire  dtre,  whether  he  had  been  discharged 
under  the  Insolvent  Debtors'  Act. 

BompMi  Seijt ,  objected^  that  no  question  could  be  asked 
by  the  defendants  on  the  voire  dire,  as  none  had  been  ask- 
ed on  the  part  of  the  plaintiff;  and  tiiat,  at  all  events^  mh 
der  such  circumstances,  the  witness  could  not  be  allowed  to 
give  evidence  of  a  discharge  which  could  only  properly  be 
proved  by  the  written  discharge  itself.  It  was  only  where 
a  witness  was  shewn  to  be  disqualified  by  examination  on 
the  voire  dire,  that  he  could  set  himself  up  again  without 
the  production  of  documents. 

GaselbEi  J.^  was  of  opinion  that  the  question  might  be 
asked. 

The  question  was  then  put,  and  the  witness  replied 
that  he  had  been  discharged  after  the  date  of  the  notes, 
and  that  they  were  inserted  in  his  schedule. 

BompciSf  Seijt,  then  objected  that  this  was  not  suffi- 
cient, as  his  future  effects  were  liable,  though  his  perscm 
was  discharged. 

Gaseleb,  J.,  was  of  opinion,  that,  if  a  release  of  the  costs 
of  the  action  was  given,  the  witness  might  be  examined. 

This  release  was  given,  the  cause  proceededj  and  there 
was  eventually  a — 

Verdict  for  the  defendants. 

Bompas,  Serjt.,  and  Justice,  for  the  phdntiffl 
Andrews,  Serjt.,  and  Hoggins,  for  the  defendants. 
[Attormes — Sylvester  4*  IT.,  and  Darke.'] 
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COURT  OF  KING'S  BENCH. 
Sitting  in  London,  in  Hilary  Term,  1 832* 


BEFORE  MR.  JUSTICE  JAMES  PARKE. 


Sedgwick  ».  Jager.  j     ^^^^ 

jASSUMPSIT  on  a  bill  of  exchange,  drawn  by  the  de-  Where  a  bui  b 
fendant  on  one  Isaac  Maiden,  and  made  by  him,  in  the  writ-  ^JS^^^^ 
ten  acceptance,  payable  at  the  house  of  a  person  named  *{*  *hiS^ 

Taylor.  not  hU  ren- 

It  was  proved  that  the  bill  was  presented  at  Taylor's  preMDiment  at 
house,  which  was  not  the  acceptor's  residence,  and  no-  J^clire!!-"** 
tice  of  dishonour  was  given  to  the  defendant,  the  drawer;  d«°««  of  dbho- 

,  nour  in  an  acdon 

but  there  was  no  proof  of  the  handwriting  of  the  ac-  against  the 

^^^4^^^  drawer,  without 

Ceptor.  proof  of  the  ac- 

ceptor's hand- 
Mr.  Justice  J.  Parke  was  of  opinion,  that,  without  such 
proof,  there  was  not  evidence  of  dishonour;  as,  to  make 
out  dishonour,  there  must  be  presentment  at  the  accep- 
tor's residence,  or  at  such  other  place  as  he  by  his  ac- 
ceptance appointed  instead;  and  it  did  not  appear,  with- 
out proof  of  his  handwriting,  that  he  did  appoint  any 
other  place. 

Nonsuit. 

Steer,  for  the  plaintiff. 

lAiiormeB^'/IUen,  and  Jagcr.'] 


200  CASES  AT  NISI  PRIUS. 

1852. 
I    ",,  Reed  v.  Moore. 

Jan.  oOiA. 

TomakeahuB-  ASSUMPSIT  for  board  and  lodging,  furnished  to  the 
hb  wife's  board  defendant's  wife,  and  her  servant,  and  a  lap-dog. 
th/honw°of  a         '^^®  claim  for  the  lap-dog  was  di3al]owedy  as  not  being 
third  penoD,       for  necessaries.     With  respect  to  the  other  part  of  the 

when  the  wife  .  iini  •■■■•         •/•«! 

leaves  in  case,  it  appeared  that  the  defendant  and  his  wife  had 

T^a^u  quarrelled,  and  she  took  out  a  warrant  against  him  for  an 
Sa*  ^^^'hi^'  assault;  but  the  charge  was  abandoned,  on  a  negotiation 
conduct  render^  being  entered  into.  After  this,  they  quarrelled  again; 
tar  hcrto'ttvr  ^^d,  upon  the  wife's  attempting  to  leave  the  room,  for  the 
tiStthe'kiiew  pwpose  of  Calling  for  the  landlord  to  interfere,  thede- 
where  the  was    feadant  laid  hold  of  her,  to  prevent  her )  and»  acooxdiiig  ^ 

residini^  and 

did  not  make  his  own  admission,  he  was  very  much  annoyed,  and  used 
her  backt  «uept  ii^ore  violence  towards  her  than  he  should  otherwise  haife 


^||^<?^|^|^   done.    In  consequence  of  this,  she  left  hia  ^uee,  wd 
no  right  to         went  to  reside  ^  the  hpuBeof  the  plain ti4« »   It  4ppe«red} 

that  the  defendant  was  aware  thai  hie  wife  was  Kving  al 
the  plaintiff's  house,  but  made  no  offer  to  take  her  badk^ 
and  was  not  willing  to  receive  her,  unless  she  would  cod* 
sent  to  give  up  a  certain  portion  of  the  property  which  was 
settled  upon  her. 

» 

Mr.  Justice  J.  PiiBKE,  (in  summing  up),  said — ^If  it  had 

depended  on  the  question  of  violence,  one  should  have 

wished  for  some  more  evidence,  as  a  wifq  is  bound  to  live 

with  her  husband,  unless  he  makes  it  improper  fer  her  to 

do  so.     The  defendant  might  be  only  keeping  his  wife 

from  doing  something  which  she  had  no  right  to  do.     Bat 

it  seems  he  made  no  offer  to  take  her  back,  except  upon  a 

condition,  that  she  should  give  up  some  of  her  property. 

Now,  this  he  had  no  right  to  do.     A  husband  is  bound  to 

maintain  his  wife,  whether  she  has  money  or  not.    I  think, 

therefore,  on  these  facts,  that  you  may  find  your  verdict 

for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Cary,  for  the  plaintiff. 

[Attoraey — BeglneJ] 


OASES 


AT 


NISI     PRIUS 


COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster  after  Hilary  Term,lS32. 


BEFORE  LORD  TENTERDEN,  C.  J. 

1832. 


Rbx  r.  Eliza  Smyth  and  Three  Others.  Feb,  1st. 

Indictment  for  a  forcible  entry  into  the  house  of  An  indictment 

.    ,  .  for  a  forcible  en- 

William  Henry  Carmichael  Smyth.     Plea — General  issue,  try  cannot  be 

It  appeared  that  the  defendant  Mrs.  Smyth  was  the  wife  evi^dence  of  a 
of  the  prosecutor  Mr.  Carmichael  Smyth,  and  that  she,  >"««  trespaw, 

'^  ,  ^  but  there  must 

under  the  description  of  Mrs.'  Anne  Smyth  Carmichael,  be  proof  of  such 
had,  on  the  ISth  of  November,  1829,  taken  the  house  in  such'shewof 
question  for  her  own  residence;  and  that  Mr.  Smyth  and  ^^^^iJ^^^ 

vent  any  resist- 
ance. 

If  a  wife,  separated  from  her  husband,  talce  a  house  of  which  the  husband,  with  the  landlord's  con- 
aent,  obtains  possession: — Semble,  that  if  the  wife  come  with  others  and  make  a  forcible  entry  in- 
to this  house,  she  may  be  convicted  on  an  indictment  for  a  forcible  entry,  stating  it  to  be  the  house  of 
tlie  husband. 

If  a  married  woman  take  a  house,  in  which  a  burglary  is  committed,  the  house  must  be  laid  as  the 
house  of  the  husband,  although  she  be  living  separate  from  him. 

Where  a  constable  entered  a  house  with  a  warrant  in  his  hand,  and  searched  it,  and  for  such 
entering  and  searching  was  indicted  for  a  forcible  entry: — Held,  tliat  hu  counsel  might  ask  the 
witnesses  for  the  prosecution  what  the  constable  said  at  the  time  as  to  whom  he  was  searching  for. 

Where  an  indictment  is  tried  at  Nisi  Priu$,  the  mmi  priut  record  does  not  shew  what  names 
were  on  the  back  of  the  indictment. 

Where  an  indictment  is  founded  on  a  written  instrument,  and  where  the  instrument  itself  is  the 
crime,  it  is  receivable  in  evidence,  although  not  stamped ;  but  where  the  indictment  is  for  an  of- 
fence distinct  from  the  instrument,  and  the  instrument  be  only  introduced  collaterally,  it  cannot  be 
received  unless  it  be  properly  stamped. 

VOL.  V.  P 
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his  servant,  on  the.  17th  November,  had  gone  to  the  house 
with  the  consent  of  the  landlord,  and  obtained  possession 
of  it,  a  man  named  Teresias  being  by  them  put  into  posses- 
sion. It  was  also  proved,  that,  on  the  I8th  of  NoTember, 
Mrs.  Smyth  came  to  the  house  with  two  or  three  men,  and 
knocked  at  the  door;  and  that,  on  being  refused  admittance, 
Mrs.  Smyth  and  one  of  the  men  got  over  the  railings  in 
front  of  the  house;  and  the  man,  having  broken  a  pane  ct 
glass,  pushed  down  the  upper  sash  of  the  window  and  got 
into  the  house,  and  he  having  opened  a  door,  Mrs.  Smydi 
went  in  and  told  Teresias  that  he  had  better  go  out  peace- 
ably, or  they  would  put  him  out.  Teresias  then  went  oot, 
leaving  Mrs.  Smyth  and  her  party  in  possession. 

C  Phillips^  for  the  defendants  Groddard  and  SchofieU, 
who  were  constables,  applied  to  have  Mr.  Smyth  called  as 
a  witness,  as  his  name  was  on  the  back  of  the  indictment 

Lord  Tenterden,  C.  J. — The  original  indictment  is  not 
here,  and  the  nisi  prius  record  does  not  shew  what  names 
were  on  the  back  of  the  bill. 

Mr.  Smyth  was  not  called  (a). 

Cockburn,  for  the  defendant  Mrs.  Smyth. — I  submit  that 
my  client  must  be  acquitted.  She  is  indicted  as  the  wife 
of  the  person  whose  house  she  is  charged  with  having  en- 
tered. It  is  clear,  that  no  man  could  be  indicted  for  a 
forcible  entry  into  his  own  house,  neither,  as  I  submit,  can 
a  wife  be  indicted  for  a  forcible  entry  into  the  houae  rf 
her  husband.    Mr.  Serjeant  Hawkins  says  (d) — •'  It 


(a)  On  the  trial  of  an  indict-  Hams,  4M.&R.  471,  and  9B.ft 

ment  for  a  forcible  entry  under  C.  549. 

the  statute  8  Hen.  G,  c.  9,  and  21  {b)  1  Cunv.  Hawk.  B.  I,  C.S8, 

Jac.  1,  c.  15,  the  party  dispos-  s.  32,  dting  Moore,  786  j  Cro.Jtc. 

setsed  is  not  a  competent  witness  18 ;  2  Keb.  495. 
for  the  prosecution.  Res  v.  Wil- 
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clear  that  no  one  can  come  within  the  intention  thereof  (i.  e. 
of  the  statutes  relating  to  forcible  entry),  by  any  force 
whatsoever  done  by  him  in  entering  into  a  tenement  where-  • 
of  he  himself  had  the  sole  and  lawful  possession  both  at 
and  before  the  time  of  such  entry,  as  by  breaking  open 
the  door  of  his  own  dwelling-house,  or  of  a  castle  which  is 
his  own  inheritance,  but  forcibly  detained  from  him  by  one 
who  claims  the  bare  custody  of  it,  or  by  forcibly  entering 
into  the  land  in  the  possession  of  his  own  lessee  at  will.*' 
That  being  so,  I  submit  that  the  possession  of  the  wife 
and  the  husband  is  identical,  as  the  common  law  takes  no 
notice  of  any  separate  possession  of  the  husband  and  wife. 
Indeed,  the  possession  of  one  is  not  only  the  possession  of 
the  other,  but  it  is  the  duty  of  the  wife  to  be  in  the  house 
of  her  husband,  and  as  she  cannot  be  a  trespasser  in  en- 
tering the  house  of  her  husband,  she  cannot  be  guilty 
of  this  offence,  as  it  includes  a  trespass.  Great  inconve- 
nience would  be  sustained  if  such  indictments  as  the  pre- 
sent could  be  preferred^  as  the  wife  could  have  no  remedy 
against  her  husband  for  malicious  prosecution. 

Lord  Tenterden,  C.  J. — If  a  married  woman  takes 
a  house,  and  a  burglary  be  committed  in  it,  it  must  be  laid 
as  the  house  of  the  husband,  although  she  be  living  sepa- 
rate from  him;  therefore,  this  house  is  properly  laid  as  the 
house  of  Mr.  Smyth.  If  it  was  a  mere  trespass,  I  quite 
agree  with  you,  that  the  wife  could  not  be  a  trespasser; 
but  if  she  comes  with  a  number  of  persons,  and  with  the 
strong  hand,  I  have  great  doubts,  because  it  tends  to  a 
breach  of  the  peace.  However,  you  can  have  the  ad- 
vantage of  this  point  hereafter,  if  it  should  become  neces- 
sary. 

A  witness  for  the  defendant  stated,  that  the  defendant 
Goddard  searched  the  house,  having  a  warrant  in  his 
hand,  Schofield  being  with  him. 

f2 
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C.  Phillips  wished  to  ask  the  witness^  whether,  at  the 
time  of  this  searching,  Groddard  said  for  whom  he  eeaiched! 

Archboldf  for  the  prosecution. — What  Gt>ddard  saidii 
not  evidence  in  his  own  favour. 

Lord  TsNTiRDENi  C.  J. — We  may  hear  what  he  uSA 
at  the  time,  as  to  who  he  was  searching  for  (a)« 

The  witness  said,  that  he  stated  that  he  was  aearching 
for  Mr.  Smyth. 

The  agreement  under  which  Mrs.  Smyth  had  taken  the 
house  was  offered  in  evidence.     It  was  not  stamped. 

Lord  Tentbrden,  C.  J. — Where  the  indictment  is 
founded  on  the  instrument,  the  want  of  a  stamp  does 
not  signify.  That  is,  where  the  instrument  itself  b  the 
crime;  but  here  the  indictment  is  for  a  forcible  entry,  and 
this  instrument  is  introduced  collaterally,  I  therefore  can- 
not receive  it  without  a  stamp. 

The  agreement  was  not  read. 

Lord  Tenterden,  C.  J.,  (in  summing  up). — ^An  indict- 
ment for  a  forcible  entry  cannot  be  supported  by  evidence 
of  a  mere  trespass,  but  there  must  be  proof  of  such  force, 
or  at  least  such  a  shew  of  force,  as  is  calculated  to  prevent 
any  resistance.  In  point  of  law,  although  Mrs.  Smyth  had 
taken  the  house  separately  from  her  husband,  it  must  be 
taken  to  be  his  house;  but  still  she  would  have  a  right  to 
enter  the  house  of  her  husband.  However,  if  you  should 
think  that  she  came  with  violence  and  the  strong  hand,  or 
at  least  such  shew  of  force  as  to  prevent  any  resistance,  I 
think,  as  at  present  advised,  that  she  would  be  guilty  of 
this  offence,  notwithstanding  her  being  the  wife  of  the 

(a)  See  the  case  of  Rtx  ?.  Crutchleyy  ante,  p.  133. 
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■ 

party  whose  house  this  is  alleged  to  be.  Whether  the  two 
officers  went  for  the  purpose  of  increasiug  the  shew  of 
force^  is  for  you  to  consider;  but  if  you  think  that  they 
went  either  to  prevent  a  breach  of  the  peace^  or  to  take 
Mr.  Smyth  on  a  warrant,  they  must  be  acquitted.  If  you 
acquit  them,  there  only  remain  Mrs.  Smyth  and  one  man. 
There  is  no  doubt,  that  a  great  number  of  persons  being 
present  does  increase  the  shew  of  force;  but,  if  you  think 
that  Mrs.  Smith  and  the  third  man  were  all  that  were  con- 
cerned in  getting  possession  of  this  house,  you  will  say 
whether  their  presence,  and  the  breaking  of  a  window,  is 
such  a  shew  of  force  as  will  satisfy  the  present  charge  (a). 

The  Jury  found  all  the  defendants — Not  Guilty. 

Archboldf  for  the  prosecution. 

Piatt  and  C  Phillips,  for  the  defendants  Goddard  and 
Schofield. 

Cockbum,  for  the  defendant  Mrs.  Smyth. 

(a)  See  the  case  of  MUner  v.  Maclean,  ante,  Vol.  2,  p.  17> 
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1832. 

Feb.  3rd. 

Magistrates 
havenoauthoi^- 
ty  to  detain  a 
person  known  to 
them  till  some 
other  person 
makes  a  charge 
against  him. 
Before  they  de« 
tain  a  known 
person,  they 
should  have  a 
charge  actually 
made. 


Rex  9.  B1RNIE9  Knty  Halls,  Esq.,  and  Others. 

Indictment  for  the  false  imprisonment  of,  and  for 
assaulting  William  Henry  Carmichael  Smyth. 

Mr.  Smyth,  being  called  as  a  witness,  said — "  On  the 
15th  of  December,  1830, 1  was  at  the  Bow  Street  Police 
Office;  I  went  to  complain  against  Goddard  the  officer;  I 
went  in  consequence  of  a  rule  of  the  Court  of  King's 
Bench;  Sir  Richard  Birnie  and  Mr.  Halls  were  sitting ;  Sir 
Richard  Birnie  refused  to  hear  the  case,  and  referred  me 
to  Mr.  Halls.  I  refused  to  submit  it  to  Mr.  Halls,  as  the 
rule  was  addressed  to  Sir  Richard  Birnie.  Mr.  Halls  dis- 
missed the  complaint;  I  bowed,  and  was  about  to  retire, 
when  Sir  Richard  Birnie  exclaimed,  '  Stop  him,  shut  the 
door,  don't  let  that  man  escape.  Where  is  the  person  that 
has  got  the  information  to  lay  against  Mr.  Smyth,  for  tam- 
pering with  the  due  course  of  justice?'  I  insisted  on 
being  let  go.  A  person,  named  Wotton,  was  keeping  the 
door.  I  was  repeatedly  repulsed  by  him.  He  said,  '  Why 
do  you  attempt  to  escape,  when  you  know  you  cannot?' 
I  said,  because  they  would  say  I  acquiesced,  and  was  not 
a  prisoner.  There  was  a  long  consultation  between  the 
magistrates  and  ten  or  a  dozen  officers.  Sir  Richard  said 
'  This  man  is  a  pensioner,  we  must  see  and  get  his  pension 
stopped,  a  pretty  man  to  be  a  pensioner,  tampering  with 
the  due  course  of  justice.'  I  was  kept  a  quarter  of  an  hour 
or  twenty  minutes.  Sir  Richard  Birnie  went  out  at  the 
back  door.  I  was  sitting  down  at  the  end  of  the  office. 
Mr.  Halls  called  out  Mr.  Smyth,  repeatedly.  I  said,  I 
have  nothing  to  say  to  Mr.  Halls ;  I  demand  my  liberty. 
The  defendant,  Birchell«  then  said,  *  If  you  will  not  come 
by  fair  means,  I  must  take  you  by  force.'  He  dragged  me 
by  the  collar  across  the  office,  and  Mr.  Halls  said,  '  Mr. 
Smyth,  I  understood  there  was  an  information  against  you 
for  obstructing  the  due  course  of  justice,  and,  as  you  were 
present,  I  considered  it  my  duty  to  detain  you.    Now  that 
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I  have  read  the  cbargei  I  don*t  think  I  should  be  justified 
in  detaining  you  any  longer;  you  are  discharged.'  I  said^ 
you  may  depend  on  it^  Mr.  Halls,  if  there  is  any  law  in  the 
country,  to  which  I  can  have  recourse  for  redress  for  this 
outrage,  I  will  have  recourse  to  it.  Mr.  Halls  said  *  I 
might  do  as  I  thought  proper.*  ** 
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AdolphuSt  for  the  defendants,  opened,  that  the  magis- 
trates were  informed  that  Goddard,  the  officer,  had  a 
complaint  to  make  against  Mr.  Smyth,  for  having  tampered 
with  the  due  course  of  justice ;  and  that,  Goddard  not  then 
being  at  the  office,  they  detained  Mr.  Smyth  till  Goddard 
was  sent  for.  And  he  contended,  that,  if  a  magistrate  has 
a  person  before  him,  charged  with  either  felony  or  misde- 
meanor, he  may  either  go  into  the  case  immediately,  or 
detain  die  party  to  await  his  leisure.  And  he  cited  the  case 
of  Broughton  v.  Mulshoe  (a). 


Lord  Temtbrden,  C.  J. — I  am  of  opinion,  that  the 
Justices  could  not  detain  a  person  known  to  them  till  some 
other  person  should  make  a  charge.  I  think,  before  they 
detain  a  known  person,  they  should  have  a  charge  made ; 
therefore,  unless  you  can  shew  that  Gt>ddard's  charge  was 
made  by  him,  and  received  by  the  magistrates  before  Mr. 
Smyth  was  stopped,  you  cannot  vary  the  case ;  and  it  is 
plain  that  you  cannot,  as  they  evidently  detain  Mr.  Smyth 
tiU  Goddard  makes  his  charge,  and  then  it  is  found  to  be 
not  sufficient.  However,  I  will  hear  any  evidence  you  have 
to  offer. 


(a)  Moore,  408.  This  was  an 
action  for  h^st  imprisonment,  in 
which  the  defendant  justified, 
**  for  that  the  pluntiff  being  in  the 
presence  of  a  Justice  of  Peace, 
and  the  justice,  not  having  oppor- 
tunity to  examine  him,  command- 
ed the  defendant,  being  a  con- 
stable, to  take  him  into  his  custody 


till  the  next  day,  which  he  did.'' 
This  was  held  a  good  justification, 
without  alle^ng  the  cause  that  the 
justice  had  for  imprisoning  the 
plaintiff,  and  without  shewing  a 
warrant  in  writing,  because  it  oc- 
curred in  the  presence  of  the  jus< 
tice. 


CASES  AT  NISI  PRIUS, 
Adaljjhus  declined  calling  witnesses. 

Lord  TenterdeNi  C.  J,^  (in  summing  up). — The  only 
question  of  fact  is,  whether  Mr.  Smyth  was  detained  against 
his  will;  for  I  think  that  a  magistrate  is  not  justified  in  de- 
taining a  known  person  till  a  charge  is  made.  The  magis- 
trate should  have  the  charge  actually  made  before  he  de- 
tains the  party. 

Verdict — Guilty. 

Archboldy  for  the  prosecution. 

Adolphus,  for  the  defendants. 

[Attomies — A,  H,  Smyth,  and  Rociie  4'  P*! 


Feb.  3rd,  ^^^  ^-  PoPE  and  Others. 

Where  the  InDICTMENT  for  a  conspiracy  to  defraud  the  Sheriff 
JH^^sSLd^in  ^^  Middlesex.  In  the  first  count  of  the  indictment,  the 
an  aiiqsadon,  in  bankruptcy  of  the  defendant  Pope  was  stated  in  a  pre&- 

An  indictment 

for  a  conspiracy,  tory  allegation. 

cannot Cre^^        To  provc  this  allegation^  the  proceedings  under  the 

ceived  ai  evi-      bankruptcy  wcrc  put  in. 

dence  in  support  r     ^  r 

of  such  allega- 
tion, unless  it  be  Tim  ^     T        <cr  .  .    •         « 

proved  by  the  Lord  Tenterden^  C.J. — You  Cannot  put  m  the  as- 

su^ribuigwit-  gignujgni;^  without  calling  the  subscribing  witness  to  prove 

the  execution  of  it. 

This  was  done. 

Verdict — Guiltv. 

Denman,  A.  G.,  and  Bodkin^  for  the  prosecution. 

Curwoody  for  the  defendant  Pope. 

[Attornies —  WUUm^hby,  and  PoptJ] 


^ 
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BEFORE  MR.  JUSTICE  LITTLEDALE, 

( Who  sat  for  the  Lord  Chief  Justice.) 


Whippy  and  Another  v.  Hillary.  Feb,  7th, 

CjtOODS  sold.     Pleas— General  issue,  and  the  statute  a  letter,  suting 

i*  i>     •.    .•  that  an  appoint- 

of  limitations.  „,„,  of  ^^  ^ 

The  delivery  of  the  coods  was  admitted ;  and,  to  take  the  w  »  *««>«.  /»• 

^  ^  from  tnedeien- 

case  out  of  the  statute  of  limitations,  the  following  letter  dant  to  the  plain- 
tiff had  been 
was  put  in : —  made,  and  that 

irv  t   ^  .    1  -lOi^*  Mr.Y.watoneof 

1 0th  October,  1 825.         the  trusteet;  bnt 

"  Gentlemen— I  have  hitherto  deferred  writing  to  you  ^lllt"^^^^. 
regarding  your  demand  upon  me,  in  consequence  of  some  fore  the  tnwteei 
family  arrangements,  through  which  I  should  be  enabled  to  will  not  take  the 


1-1  ^Ji*t.  •  4.    vaac  out  of  the 

discharge  your  account,  and  which  were  m  progress,  not  statute  of  iimi- 
havini?  been  completed.  tation^  as  it  is 

or  at  most  only  a 

"  I  have  now  the  satisfaction  to  inform  you,  that  an  ap-  promise  to  pay 

pointment  of  sufficient  funds  for  this  purpose  has  been  trustees  are  in 

signed,  of  which  Henry  Young,  Esq.,  12,  Essex-street,  "^^it^^^^*^ 

Strand,  is  one  of  the  trustees,  to  whom  I  have  given  in  ^^es  remedy 

would  be  by  a 

a  Statement  of  your  account,  amounting  to  98/.  8s.  6d.  bill  in  equity 
It  will,  however,  be  unavoidable  that  some  time  must  J^°'*  *^™^ 
elapse  before  the  trustees  can  be  in  cash  to  make  these 
payments;  but  I  have  Mr.  Young's  authority  to  refer  you 
to  him  for  any  further  information  you  may  deem  requisite 
on  this  subject.  I  remain,  Gentlemen,  your  obedient  ser- 
vant, A.  W.  Hillary." 

Curwood,  for  the  defendant. — ^This  letter  is  not  an  abso- 
lute, but  a  conditional  promise,  and  will  not  support  the 
declaration.  This  is  merely  a  promise  that  the  money 
shall  be  paid  out  of  a  particular  fund,  and  not  a  general  pro- 
mise to  pay.   . 

Mr.  Justice  Littledale. — I  think  that  this  is  not  suffi- 
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cient  to  take  the  case  out  of  the  statute  of  limitations ;  and 
I  think  that  the  plaintiffs  ought  to  have  gone  to  Mr.  Young 


Whippy 

V.  for  the  money. 

Hillary. 


For  the  defence,  Mr.  Young  was  called.  He  stated, 
that  he  was  not  in  funds  till  about  three  months  after  the 
bringing  of  the  present  action;  and  that,  as  soon  as  he  was 
so,  he  sent  to  the  plaintiffs  to  offer  them  the  sum  mentioned 
in  the  letter. 

Coliman,  for  the  plaintiffs. — I  submit  that  this  acknow- 
ledgment is  sufficienti  under  the  statute  9  Geo.  4,  c  14. 
It  is  not  necessary  that  there  should  be  a  new  promise; 
an  acknowledgment  of  the  debt  is  sufficient.  Here  we 
have  an  absolute  acknowledgment^  and  the  law  raises  the 
promise.  This  is  not  like  the  case  of  a  bankrupt's  certi- 
ficate,  because  there  the  debt  is  extinguished. 

Comyfif  on  the  same  side. — An  acknowledgment  io 
writing  would  be  sufficientj  although  there  was  not  a  pro- 
mise of  any  kind. 

Curwood. — The  act  of  Parliament  only  requires  that  to 
be  in  writing  which  before  might  be  by  paroL  If  there 
be  an  acknowledgment  alone,  that  will  be  enough ;  but, 
if  the  acknowledgment  be  coupled  with  a  condition,  you 
cannot  take  the  acknowledgment  without  the  condition; 
you  must  take  the  whole  together. 

Mr.  Justice  Littledale. — I  am  of  opinioUi  that  this 
letter  is  not  sufficient  to  take  the  case  out  of  the  statute.  If 
the  acknowledgment  be  accompanied  by  a  condition,  you 
must  take  the  whole  together.  In  this  letter,  the  defen- 
dant refers  to  Mr.  Young.  At  most  it  is  only  a  promise 
to  pay  when  Mr.  Young  is  in  funds;  but  I  have  great 
doubts  whether  the  plaintiffs*  only  remedy  is  not  by  a 
bill  in  equity  against  Mr.  Young.     I  shall  nonsuit  the 
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plaintiffsi  giving  leave  to  move  to  enter  a  verdict  for  the 

plaintiffs. 

Nonsuit,  with  leave  to  move. 

Campbell^  CoUman,  and  Comyn,  for  the  plaintiffs. 

Curwood  and  Capron,  for  the  defendant. 

[Attonues — J.  Miller ^  and  Fladgate,  Youngy  Sf  Jachon,'] 


Whiffy 

V. 

Hillary. 


In  the  ensuing  Term,  Campbell  moved  to  set  aside  the 
nonsuit;  but  the  Court 

Refused  a  rule. 


See  the  statute  9  Geo.  4,  c.  14, 
set  forth  ante,  Vol.  3,  p.  298. 

In  the  case  of  Tanner  v.  Smart, 
6  B.  &  C.  603,  it  was  held  that  a 
prombe  to  pay  as  soon  as  the 
party  was  able  to  do  so^  would  not 
take  a  case  out  of  the  statute  of 
limitations,  without  proof  of  his 
ability. 

In  the  case  of  Haydon  ▼.  WH- 
liams,  4M.&P.811,  it  was  held, 
that  where  a  written  promise  to  pay 
a  debt,  barred  by  the  statute  of  li- 
mitations, has  been  lost,  parol  evi- 
dence may  be  given  of  its  con- 
tents; but  it  seems,  both  from  this 


case  and  from  that  of  Tcmner  v. 
Smart,  that,  if  the  promise  be  con- 
ditional, the  plaintiff  ought  to  de- 
clare specially. 

See  also  the  cases  of  Roharts  v. 
Robartf,  ante.  Vol.  3,  p.  296;  An- 
sell  ▼.  Ansell,  Id.  p.  563;  Chippen- 
dale ▼.  Thurston,  ante.  Vol.  4,  p. 
98;  Smith  ▼.  Forty,  Id.  p.  126; 
Feame  v.  Lewis,  Id.  p.  173;  Cory 
y.  Bretton,  Id.  p.  462;  Lang  v. 
MackenMie,  Id.  p.  463;  and  Dick- 
inson ▼.  Hatjieldt  ante,  p.  46. 

As  the  foUowiDg  case  is  on  the 
same  subject,  we  have  inserted  it 
here. 


Sittings  in  London,  after  Hilary  Term,  1832. 


COR.  MR.  JUSTICE  J.  PARKE. 


Gibson  v.  Baghott,  Esq.  p^^,  18^;^, 

jAlSSUMPSIT  for  goods  sold,  and  work  and  labour.    Pleas— Firs^,  A  defendant  had 

ireneral  issue;  second,  infancv;  third,  the  statute  of  limitations.    Re-  written  »  letter 
®  '  -'  to  T.,  to  make 

a  proportion  to 
the  plaintiff  retpecting  a  debt  he  owed  him;  and  in  thi<  letter  he  desired  T.  to  arrange  with  the 
whole  of  his  creditors.  T.  wrote  a  letter  to  the  plaintiff,  offering  an  acceptance  for  7«.  6d,  in  the 
pound  on  the  debt: — Held,  not  sufficient  to  take  the  case  out  of  the  statute  of  limitations. 
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Gibbon 

V. 

Baqhott. 
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plication  denying  the  infancy,  and  alleging  that  the  canae  of  actioa 
was  within  ux  yean. 

To  take  the  case  out  of  the  statute  of  limitations,  a  letter  from  tk 
defendant,  dated  June  6th,  1829,  to  a  person  named  Turner,  was  put 
in.  By  tins  letter,  the  defendant  desired  Mr.  Turner  to  make  a  propo- 
sition to  Messrs.  Stultz  respecting  a  debt  due  from  the  defendant  to 
them,  and  then  went  on  as  follows:— *'  Do  what  you  can  to  arrange  with 
the  whole  of  my  creditors,  and  you  will  much  oblige,  dear  nr,  yoor'i 
truly,  T.  Baghott." 

Mr.  Turner  stated,  that  the  defendant  mentioned  to  him  the  namei 
of  all  his  crecDtors,  and  stated  that  he  owed  the  plaintiff  about  2!JL  for 
saddles  and  bridles  he  had  had  when  in  the  army.  It  abo  appeared 
that  on  the  27th  of  June,  1829,  Mr.  Turner  wrote  to  the  pluntiff  a  let- 
ter, in  the  following  terms : —  , 

"  6,  Wych-street,  Drury-lme, 

June  27th,  1829. 
**  Gentlemen, — I  am  directed  by  Mr.  Thos.  Baghott,  to  offer  yoo 
7f.  6</.  in  the  pound  for  the  amount  of  your  debt  due  from  him  to  yoa. 
Should  you  be  inclined  to  accept  that  sum,  Mr.  T.  Baghott  will  give 
you  his  acceptance  at  three  months  for  the  amount.  Your  debt  he 
states  to  be  about  27/.  I  will  join  him  in  the  bill,  as  further  security 
for  you,  should  you  be  inclined  to  take  it.  I  shall  do  myself  the  plea- 
sure of  calling  upon  you  to-morrow,  when  I  trust  you  will  fiiTor  me 
with  an  answer.    I  am,  Gentlemen,  your  obedient  humble  servant, 

"  Edw.  E.  Turner," 
Addressed — *'  Messrs.  Gibson." 


F,  PoUock,  for  the  defendant,  submitted  that  this  was  not  enough  to 
take  the  case  out  of  the  statute. 

Barstow,  for  the  plaintiff. — Here  are  two  letters,  the  one  from  the  de- 
fendant, making  Mr.  Turner  his  agent  to  arrange  with  his  crecBtois; 
and  the  other  is  a  letter  from  the  agent  to  the  plaintiff,  acknowledging 
the  debt. 

Mr.  Justice  J.  Parkk. — There  is  nothing  signed  by  the  defendant ^ 
which  acknowledges  any  debt  due  to  the  plaintiff. 

Barstow, — Must  not  the  two  letters  be  taken  together? 


Mr.  Justice  J.  Parkk. — I  doubt  whether  the  second  letter,  even  if 
signed  by  the  defendant,  would  be  enough  to  take  the  case  out  of  the 
statute;  but,  as  it  is  not,  I  think  I  must  nonsuit  the  plaintiff. 

Nonsidt 
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fiart/oir,  for  the  pluntiff. 

F.  Pollock,  for  the  defendant. 

[Attomies — /.  JB.  StnedUy^  and  C.  Bell.] 
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In  the  case  of  Heyi  v.  HeseUine, 
2  Camp.  604,  it  was  held,  that  an 
averment  in  a  declaration,  that  the 
defendants  accepted  a  bill  of  ex- 
change accordingly  to  the  custom 
of  merchants,  was  supported  by 
evidence,  that  the  bill  was  accept- 
ed bv  John  Wilson,   their    au- 


thorized agent,  the  acceptance 
being  as  follows: — **  For  H.Hes- 
eltine  and  Co.  John  Wilson.** 
See  also  the  cases  of  Hubert  v. 
Moreaut  ante,  Vol.  2,  p.  528,  and 
Booth  V.  Graver,  ante,  Vol.  3,  p. 
335,  and  the  cases  there  cited. 


Rex  r.  Slanby,  Gent.»  One  &c. 


Teh.  8M. 


XnFORMATION  for  several  libels,  imputing   that  a  A  witness  is  not 
daughter  of  Mr.  FanCi  (who  was  dead  at  the  time  of  the  ^  tuiswer  a 
libels),  had  committed  adultery  with  a  gentleman  named  J^efto";^!^" 

Joddrell.  would  criminate 

The  first  count  of  the  information,  after  setting  forth  not  bound  to  an- 
the  state  of  Mr.  Fane's  family,  charged  that  the  defendant  S!J"  SIf.nswc' 


wrote  and  published  five  anonymous  letters  to  Mr.  Fane,  *®  "^y^^  T^^V^^ 

and  a  letter  to  Mr.  Lowndes,  and  also  a  printed  placard,  nate  him.    a 

The  second  count,  charged  him  with  printing  and  pub-  therefore/not 

lishing   the   letter  to  Mr.  Lowndes  only.      The   third  ^^^^^^^^^^ 

count  stated  the  five  anonymous  letters,  and  also   cer-  wrote  an  adver- 
tisement refer- 
tain  advertisements  in  newspapers,  without  charging  any  ring  to  libellous 

of  them  to  have  been  either  written  or  published  by  J,'^!^';"^^ 

received;  and 
though  he  is 
bound  to  answer  whether  he  knows  in  whose  handwriting  it  is,  he  is  not  bound  to  name  the  person,  as 
it  may  be  himself. 

A  derk  who  has  seen  numerous  letters  addressed  by  a  party  to  his  employer,  and  has  acted  on 
those  letters,  may  prove  the  handwriting  of  such  party. 

An  information  for  a  libel  stated  that  the  prosecutor  had  received  certain  anonymous  letters,  and 
that  of  and  concerning  those  letters  the  defendant  published  a  libellous  placard.  The  defendant 
was  proved  to  have  caused  the  placard  to  be  published.  In  the  placard  it  was  asked  if  the  prose- 
cutor had  not  received  certain  warning.  The  prosecutor  stated  that  he  understood  that  to  refer  to 
the  letters,  and  that  he  should  not  have  understood  the  meaning  of  the  placard  if  he  had  not  re- 
ceived the  letters : — Heldt  that  the  letters  might  be  read  in  evidence  as  explanatory  of  the  placard, 
without  proof  of  the  handwriting  of  them. 
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the  defendant ;  and  then  charged  that  the  placard  was 
written,  printed,  and  published  by  the  defendant,  of  and 
concerning  those  letters.  The  fourth  count  was  on  the 
placard  alone:  but  stated  the  intent  to  be  to  Tilify  Mr. 
Fane.  All  the  other  counts  stated  the  intent  to  be  to 
vilify  Mr.  Fane  and  the  memory  of  his  daughter,  and  to 
excite  discord  among  the  different  members  of  his  fiunOy. 
Plea — Not  guilty. 

It  was  proved,  that  the  placard  was  printed  by  the  di- 
rection of  the  defendant;  and  Mr.  Fane  proved  that  he 
received  the  letters  addressed  to  him. 

A  clerk  of  the  defendant,  named  Evans,  was  called,  and 
he  was  asked  if  he  had  written  one  of  the  advertisements. 
He  objected  to  answer,  because  it  might  criminate  him. 

Lord  Tbnterden,  C.  J. — He  is  not  bound  to  answer. 

Sir  cT*.  Scarlett^  (to  the  witness). — Do  you  know  who 
wrote  it? 

Lord  Temtbrden,  C.  J. — He  must  answer  that. 

The  witness. — I  do. 

Sir  J.  Scarlett — ^Name  the  person. 

Lord  Temterden,  C.  J. — He  b  not  bound  to  do  that, 
because  it  may  be  himself.  You  can  not  only  not  compel 
a  witness  to  answer  that  which  will  criminate  bimi,  bat 
that  which  tends  to  criminate  him :  and  the  reason  is  this, 
that  the  party  would  go  from  one  question  to  another,  and 
though  no  question  might  be  asked,  the  answer  of  whidi 
would  directly  criminate  the  witness,  yet  they  would  get 
enough  from  him  whereon  to  found  a  charge  against  hiau 

The  placard  was  read.  It  was  signed  *^  An  Oxfordshire 
freeholder.*'    It  contained  the  following  passage :— *''  Were 
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you  not  warned  that  your  own  character  was  at  stake,  by  1B32. 
your  continuing  to  associate  and  connect  yourself  with  a  per* 
son  regarding  whom  such  statements  had  been  long  openly 
talked  of?  Were  you  not  informed,  that  it  was  commonly 
said,  that  you  knew  of  and  sanctioned  his  conduct?  Did 
you  never  have  any  specific  information  given  you,  which 
would  enable  you,  without  inflicting  the  slightest  injury 
upon  any  one,  to  ascertain  the  truth  of  such  reports?  And 
were  you  not  urged,  over  and  over  again,  in  justice  to 
yourself,  not  to  credit  the  plausible  professions  of  others, 
but  to  inquire  and  judge  for  yourself?  Were  not  dates, 
names,  and  every  particular  furnished  you  for  that  pur- 
pose?** 

It  was  proposed  to  read  the  letters,  no  evidence  had 
been  given  of  the  hand-writing;  but  it  was  stated  by  Mr. 
Fane,  that  he  should  not  have  understood  the  meaning 
of  the  placard  if  he  had  not  also  seen  the  letters. 

Denrnan,  A.  6. — I  am  quite  satisfied  that  your  Lord- 
ship will  not  hold  that  the  fact,  that  the  defendant  is  the  , 
author  of  a  placard  in  n^hich  some  letters  are  mentioned, 
win  let  in  those  letters  as  evidence  against  him.  The 
other  side  in  effect  say  thus:— Let  us  read  the  letters, 
and  we  will  shew  how  they  are  evidence.  It  is  quite  new, 
that  a  thing  should  be  received  to  shew  whether  it  is  evi- 
dence or  not. 

Sir  J,  ScarletU — I  will  take  the  simplest  case.  Sup- 
pose an  indictment  against  a  publisher  for  publishing  a 
book  of  which  he  was  not  the  author,  and  that  book  re- 
ferred to  another  book,  without  which  it  was  not  intel- 
ligible. Could  it  be  contended,  that  the  book  referred  to 
could  not  be  read  in  evidence?  Whatever  is  necessary  to 
make  a  Ubel  intelligible,  the  prosecutor  is  entitled  to  read; 
and  the  publisher  would  not  be  allowed  to  say  that  he  did 
not  know  it  alluded  to  the  former  publication.  I  will  as- 
sume that  the  present  defendant  knew  nothing  of  these 
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letters,  yet,  as  the  libel  published  by  him  refers  and  al- 
ludes to  these  letters,  and  is  unintelligible  without  then, 
he  cannot  be  allowed  to  say  that  a  part  of  the  endie  mar 
lignity  of  the  libel  shall  be  kept  back  from  the  Jury,  be- 
cause he  did  not  understand  it.  Such  an  objection  as  that 
can  never  shut  out  the  evidence  against  the  publiaher.  It 
should  be  observed,  too,  that  the  placard  distinctly  refen 
to  these  letters*  It  says,  '' Were  you  not  warned?  Did 
you  never  have  specific  information?*'  And  Mr.  Fane 
tells  us  that  he  received  these  letters,  and  that  he  himself 
should  not  have  understood  the  meaning  of  the  insimia- 
tions  in  the  placard,  if  they  had  not.  Whoever  was  the 
author  of  this  placard  was  clearly  the  author  of  the  ano- 
nymous letters;  but  even  admitting  that  the  defendant  did 
not  know  of  the  letters,  yet,  as  they  are  alluded  to  in  the 
placard,  he  cannot  prevent  their  being  read. 

CampbelL — It  has  been  frequently  decided,  that  what- 
ever shews  the  quality  or  probable  consequences  of  a 
libel,  ought  to  be  set  out,  and  ought  to  be  proved.  In  m- 
dictments  for  seditious  libels,  where  the  libels  refer  to 
public  events,  which  give  a  quality  to  them,  those  events 
are  stated  in  the  indictments,  and  proved;  but  if  they  are 
not  set  out,  they  cannot  be  proved. 

Manning* — If  this  were  an  action,  the  question  would  be 
how  the  public  would  understand  this  placard?  but  being  a 
criminal  proceeding,  the  question  is,  how  Mr.  Fane,  the  party 
libelled,  would  understand  it.  If  in  this  libel  it  had  been 
said,  that  the  contents  of  a  certain  document  were  trae^ 
and  that  document  contained  a  certain  charge,  it  wonM  be 
no  defence,  that  the  publisher  of  the  libel  ^idnot  know  the 
contents  of  that  document;  and,  in  the  present  case,  diere 
is  an  express  allusion  to  the  letters  in  the  placard. 

Lord  Ti^NTBRDEN,  C.  J. — The  correct  way  is  to  ask  Mr. 
Fane,  whether  he  considered  that  the  placard  referred  to 
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the  letters ;  and  I  will  do  so  now.  Mr.  Fane,  what  did 
you  understand  by  the  expresssions — '^  Were  you  not 
warned?'*  and,  "  Did  you  never  have  any  specific  informa- 
tion given  you?** 

Mr.  Fane. — I  understood  those  passages  to  allude  to 
these  letters. 

Denman,  A.  6. — It  has  been  said,  on  the  other  side,  that 
if  a  bookseller  be  charged  with  a  libel,  he  is  to  have  every 
thing  read  in  evidence  against  him  which  is  alluded  to  in 
the  book  that  he  has  published.  Now,  it  seems  to  be  a 
most  dangerous  doctrine,  that  a  bookseller,  publishing 
a  work  in  the  most  innocent  language,  if  to  be  answerable 
for  other  papers  of  the  contents  of  which  he  knows  nothing. 
If  a  book,  published  by  the  defendant,  says  that  A.  B.  is 
guilty  of  all  that  is  stated  in  another  book,  for  this  the  de- 
fendant would  be  answerable.  But,  suppose  a  bookseller 
to  publish  a  statement,  that  A.  B.  walked  up  St.  James's 
street,  could  it  be  said  that  another  paper  could  be  ad* 
duced  in  evidence,  in  which,  walking  up  St.  James's-street 
was  coupled  with  some  dreadful  ofience.  Jciio  nonfacit 
reum  sed  mens.  Mr.  Campbell  has  instanced  the  case  of 
public  events  having  been  given  in  evidence:  those  are  ad* 
missible  because  they  are  known ;  but  this  is  the  case  of 
letters  known  only  to  the  writer  and  the  receiver;  and 
although  there  may  be  some  words  in  this  placard  which 
may  refer  to  these  letters,  or  to  something  else,  still  that 
ought  not  to  let  the  prosecutor  into  giving  evidence  of 
other  things  said  against  him  at  other  times,  and  not  by 
the  present  defendant. 

Lord  T£NTERD£N,  C.  J. — My  opinion  will  be  confined 
to  the  particular  facts  of  this  case,  and  the  evidence  al* 
ready  given.  Mr.  Fane  says,  that  the  placard  refers  to 
the  letters,  and  would  not  be  intelligible  without  them ;  and 
I  think,  that  a  defendant,  who  refers  to  other  papers  in 
VOL.  V.  Q 
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his  publication,  must  submit  to  have  them  read,  aa  ex- 
planatory of  such  publication ;  but  it  does  not  at  all  followi 
that  the  Jury  will  be  satbfiedi  that  the  defendant  was 
either  the  author  or  the  publisher  of  those  papers. 

The  letters  were  read. 

To  shew  that  the  letters  were  of  Mr.  Slaney'a  hand- 
writing, a  witness,  named  Richards,  was  called.  He  had 
never  seen  Mr.  Slaney  write;  but  he  had  seen  a  numbtt 
of  letters,  which  purported  to  have  come  from  him,  on  the 
subject  of  a  cause  in  which  he  was  engaged  on  one 
side,  and  the  witness  on  the  other  side ;  and  the  witness 
further  stated,  that  he  had  acted  upon  those  letters  in  die 
course  of  the  cause. 

Denman^  A.  G. — Objected  to  this  witness  being  asked 
as  to  the  hand-writing  of  the  defendant 

Lord  Tbnterden,  C.  J. — How  do  you  prove  the  hand- 
writing of  a  person  abroad,  except  by  the  evidence  of  those 
who  have  corresponded  with  him! 

Denrnan,  A.  G. — But  there  the  letters  of  the  party, 
whose  hand-writing  is  to  be  proved,  have  been  addressed 
to  the  person  who  has  been  called  to  prove  it 


Lord  Tenterden,  C.  J. — A  clerk  comes  from  a 
chant's  counting-house,  and  proves  the  hand-writing  of  a 
party  by  his  knowledge  of  it,  acquired  by  his  seeing  tfie 
letters  of  the  party,  which  have  been  received  at  his  mas- 
ter's counting-house.     It  is  frequently  done. 

The  witness  was  examined  as  to  the  hand-writing  of  the 
defendant.  He  said,  that  they  were  written  in  a-rery  dis- 
guised hand;  but  that  he  believed  it  to  be  that  of  the  de- 
fendant. 

The  Jury  found  the  defendant  guilty  on 
all  the  counts  of  the  information. 


HILARY  TERM,  2  WILL.  IV. 

Sir  J.  Searkitt  CampbeU,  and  Mannings  for  the  prose- 
cution. 

Denman,  A.  G.,  F.  Pollock,  and  Follett,  for  the  defen- 
dant. 

[Attoroies — Stephens,  and  in  person.] 


In  the  ensuing  Term,  an  application  was  made  for  a  new 
triali  on  affidavits.  The  affidavits  went  to  shew  that  the 
defendant  was  not  the  writer  of  the  letters;  and,  at  the 
suggestion  of  the  Court,  the  prosecutor  consented  that  the 
verdict  of  guilty  should  be  entered  on  that  count  only,  in 
which  the  defendant  was  charged  with  having  published 
the  placard. 


Archbold,  Esq.  r.  Sweet.  Feb.  9th. 

C^ASE.  The^r^^  count  of  the  declaration  stated,  in  sub-  if  A.,  being  the 
stance,  that,  at  the  time  of  the  committing  of  the  grievan-  bookraeU  Uie^ 
cea  in  this  and  the  next  count  mentioned,  the  plaintiff  was  copynght  to  B., 

'  '^  and  B.  publish  a 

a  barrister,  and  was  the  author  of  divers  works  and  trea-  third  edition  of 

,  111.  1  t    n       the  work  edited 

tises,  and,  amongst  others,  had  wntten  and  prepared  for  by  another,  but 
publication,  and  was  the  author  of  a  certain  book  or  work,  ^^and'wMch^ 
then  published  in  his  own  name,  being  a  Summary  of  the  purchasers  were 
Law  relative  to  Pleading  and  Evidence  in  Criminal  Cases,  pose  was  edited 
with  Precedents  of  Indictments,  &c.,  which  said  book  was  J^^  having  er-' 
greatly  esteemed  and  approved  of,  by  which  the  plaintiff  ^gf^^lt**" 
had  deservedly  acquired  great  gains  in  his  profession,  and  calculated  to  in- 
as  such  author.    That  the  plaintiff  had  prepared  a  second  tationof  A.as 
edition  of  the  last-mentioned  book  or  work,  and  sold  the  ^^^at^^i^ 
sainef  and  also  the  copyright,  to  the  defendant  and  one  P"^>  ^^<>  ^^^ 

thisi  an  action 

R.  Pheney^  in  his  lifetime,  now  deceased;  that  the  second  HesbyAagainst 

B.     The  ques- 
tion, whether  an  edition  purports  to  have  been  edited  by  A.,  is  a  question  for  the  Jury ;  but  the 
question,  whether  the  aUeged  errors  and  mistakes  be  so  or  not,  and  whether  they  are  such  as  are  cal- 
culated to  injure  the  reputation  of  A.  as  an  author,  are  questions  for  the  Court. 

q2 
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edition  was  published;  and  that  the  defendant,  GontnTing, 
Archbold      ^^'*  "  wrongfully  and  unjustly,  and  without  the  leave  or 


v>  license,  and  against  the  will  of  the  said  plaintiff, 

and  published,  and  caused  and  procured  to  be  printed  and 
published,  a  certain  edition,  being  the  third  edition^  as  and 
for,  and  purporting  to  be,  a  third  edition,  prepared  ton 
publication  by  the  said  plaintiff,  of  the  said  bocdc  or  wotk, 
being  a  *  Summary  of  the  Law  relative  to  Pleading  and  Evi- 
dence in  Criminal  Cases,  with  Precedents  of  Indictments, 
and  the  Evidence  necessary  to  support  them;*  in  which  said 
third  edition,  so  printed  and  published  by  the  said  de- 
fendant as  aforesaid,  there  were  and  are  divers  and  very 
many  gross  errors,  and  blunders,  and  mistakes^  and  bad* 
incorrect,  and  informal  precedents,  and  which  were  not 
contained  in  the  previous  editions  of  the  book  or  work;" 
and,  that  the  plaintiff  did  not  prepare  the  said  third  edi* 
tion  of  the  last-mentioned  book  or  work  for  publication. 
The  second  count  was  similar  to  the  first,  except  that  it  did 
not  mention  the  second  edition.  The  third  count  stated, 
that  the  defendant,  wrongfully,  and  without  the  license  of 
the  plaintiff,  published  a  certain  edition  of  the  work, 
{stating  the  title  of  it),  in  the  plaintiff's  name;  and  in 
which  edition  there  were  many  gross  errors,  blunders,  and 
mistakes,  and  bad,  incorrect,  and  informal  precedents,  and 
such  as  are  not  warranted  by  law.  The  fourth  count 
stated,  that  the  defendant  caused  the  third  edition  to  be 
edited  and  prepared  for  publication  '*  by  some  person  who 
was  grossly  ignorant  of  criminal  law;'*  and  that  the  de- 
fendant ''  well  knew  that  such  person  had  introduced  into 
the  said  third  edition,  so  edited  and  prepared  for  puUi- 
cation  as  last  aforesaid,  divers  and  very  many  gross  errors, 
blunders,  and  mistakes,  and  bad  and  informal  precedents, 
and  such  as  are  not  warranted  by  law ;"  yet,  that  the  defen- 
dant, further  contriving  &c.,  *^  wrongfully  and  unjusdy 
published,  and  caused  and  procured  the  same  to  be  pub- 
lished, in  the  name  of  the  said  plaintiff,  and  as  if  he,  the 
said  plaintiff,  had  edited  and  prepared  the  same  for  pub- 
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lication ;  whereas  the  said  plaintiff  did  not  edite  the  said 
last-mentioned  third  edition,  or  prepare  the  same  for  pub- 
Kcation.**  ^Ya^  fifth  count  stated,  that  the  defendant  caused 
a  booki  purporting  to  be  the  third  edition  of  the  work, 
(stating  the  title)^  to  be  edited  and  prepared  for  publica- 
tion by  some  person  who  was  grossly  ignorant  of  criminal 
law ;  and  that  the  defendant  published  it  as  a  work  written 
and  edited  by  the  plaintiff;  ''and  although  the  said  defen- 
dant, shortly  after  the  said  last-mentioned  book  or  work 
had  been  so  published  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  well  knew  that  the  said  person  had  introduced 
into  the  said  last-mentioned  book  or  work  divers  and  very 
many  gross  errors,  blunders,  and  mistakes,  and  bad  and 
informal  precedents,  and  such  as  are  not  warranted  by 
law ;  yet  the  said  defendant,  further  contriving  &c.,  wrong- 
fully and  unjustly  continued  to  publish  the  said  lastTmen- 
tioned  book  or  work,  and  to  sell  and  dispose  of  the  same,  as 
and  for  a  book  or  work  written  and  prepared  for  publica- 
tion by  the  said  plaintiff,  and  as  having  been  prepared  for 
publication  and  edited  by  the  said  plaintiff;  whereas,  he, 
the  said  plaintiff,  did  not  edite  the  said  last-mentioned  book 
or  work,  or  prepare  the  same  for  pubHcation,  to  wit,  at 
Westminster  aforesaid,  in  the  county  aforesaid:**  By 
means  whereof  several  members  of  the  legal  profession, 
and  other  worthy  subjects  of  this  realm,  not  knowing  the 
contrary,  believed  the  plaintiff  to  have  been  the  author  of 
this  edition,  and  to  have  prepared  it  for  publication,  **  and 
to  have  made  and  committed  the  several  gross  errors, 
blunders,  and  mistakes  hereinbefore  mentioned,  and  to 
have  written  and  drawn  the  several  bad  and  informal 
precedents  hereinbefore  mentioned;"  and  that  the  plain- 
tiff had  been,  by  means  of  the  premises,  greatly  injured 
in  his  reputation,  as  such  barrister  and  such  author  as 
aforesaid.     Plea — Not  guilty. 

Campbell^  for  the  plaintiff,  opened,  that  the  plaintiff  was 


Archbold 

V, 

Sweet. 
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the  author  of  several  worka;  and  that,  after  having  effited 
Archbold     ^^  editions  of  the  work  in  questioni  the  plaiiftifF  bad  sold 
V-  the  copyright  of  it  to  the  defendant  and  Mr.  Pheney;  and 

that  it  was  then  understood,  that  the  future  editions  of  thk 
work  should  be  prepared  by  the  plaintifi;  Howefgr^  Mr. 
Pheney  having  died,  the  defendant  had  pubKahed  a  dnrd 
edition  not  edited  by  the  plaintiff,  with  the  foDomng  tide 
page: — **  A  Summary  of  the  Law  relative  to  Pleadiiq;  mti 
Evidence  in  Criminal  Cases,  with  Precedents  of  Indict- 
ments, &c.,  and  the  Evidence  necessary  to  gapport  then.  By 
J.  F.  A  rchbold,  Esq. ,  Barrister  at  Law.  Third  Editioiiy  with 
very  considerable  Additions,  including  Lord  Lanadowne'i 
Act,  Sec."  The  title  page  of  the  Second  Eldition,  which  ww 
edited  by  Mr.  Archbold,  was  as  follows :  *'  A  Summary  of 
the  Law  relative  to  Pleading  and  Evidence  in  Crininsl 
Cases,  with  Precedents  of  Indictments,  &&,  and  the  Bfi- 
dence  necessary  to  support  them.  Second  Editkm,  wiA 
considerable  Additions  and  Alterations*  By  John  Frederic 
Archbold,  Esq.**  &c.  If  a  person  (notbemg  the  author)  edite 
a  work,  he  ought  to  put  his  name  to  it,  that  the  public  n^ht 
know  who  was  responsible.  Indeed,  editors  aometimea  pot 
their  alterations  within  brackets,  to  shew  what  part  was 
theirs  and  what  part  was  the  work  of  the  original  andior; 
but  here  there  was  not  the  slightest  intimation  that  tUi 
edition  was  not  prepared  by  Mr.  Archbold.  The  addnsi 
to  the  reader  contained  in  the  second  edition  was  signed 
J.  F.  A.,  and  dated  Symond's  Inn,  which  was  not  ihscase 
with  the  address  of  the  third;  but  still  no  purchaser woaU 
look  to  that:  and  what  the  plaintiff  had  to  complain  of  was, 
that  this  edition  was  prepared  in  a  slovenly,  ignorant, 
manner.  For  example,  at  page  S88  of  the  third  editiso, 
in  treating  of  carnally  knowing  and  abusing  a  fenude  above 
ten  and  under  twelve,  it  was  stated,  that  it  is  imniateiial 
whether  the  act  was  done  with  or  without  tiie  consent  of 
the  female.  This  was  a  blunder — irtM  consent,  it  is  a  bm- 
demeanor;  against  consent,  it  is  a  rape.  So,  at  page  186, 
in  stating  the  evidence  necessary  to  support  an  indictmait 
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for  breaking  into  a  diurch,  it  is  stated  that  the  prosecator 
nrast  prove  either  a  breaking  tit  or  a  breaking  out,  thus 
stating  that  evidence  of  breaking  out  would  support  an  in- 
dictment for  breaking  in.  There  were  a  great  many  more 
*error8;  however,  the  great  question  would  be,  whether  this 
edition  purported  to  have  been  edited  by  the  plaintiff. 

Mr.  M'Dowall  proved  that  he  had  been  employed  by 
the  defendant  to  print  the  third  edition,  and  that  it  was 
not  edited  by  the  plaintiff. 

Mr.  Heaton  the  barrister  was  called  to  point  out  the 
errors  in  the  third  edition. 

Lord  Temterdbn,  C.  J. — If  Mr.  Heaton  will  point  out 
the  passages  alleged  to  be  erroneous,  I  will  tell  the  Jury 
whether  they  are  so  or  not. 

Mr.  Heaton  pointed  out  five  different  passages. 

Sir  J.  Scarlett f  for  the  defendant. — ^I  submit  that  the 
plaintiff  must  be  nonsuited.  The  defendant  and  another 
have  purchased  the  copyright,  and  have  published  a  third 
edition  of  the  work,  as  they  were  perfectly  at  liberty  to  do. 
I  submit,  that  this  action  cannot  be  muntuned  without 
evidence  of  express  malice.  If  the  bookseller  employs  an 
editor  who  does  as  well  as  he  can,  can  any  action  lie? 
Every  count  in  the  declaration  states  this  to  have  been 
done  wrongfully  and  injuriously;  and  I  submit,  that,  to 
support  this  action,  there  must  be  positive  evidence  of  ex« 
press  malice. 

CamjAettf  for  the  plaintiff. — ^It  has  been  held,  that  any 
untrue  assertion  to  the  injury  of  another  is  actionable.  A 
person  without  fraud  assumed  to  have  authority  to  accept 
a  bill,  he  really  having  no  authority;  and  as  he  accepted 
perproc.  a  remote  indorsee  took  the  bill  on  the  credit  of 
the  supposed  acceptor.    Thb  indorsee  sued  the  acceptor 
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and  was  nonsuited;  but  after  that  he  sued  the  auppoied 
procurator,  the  declaration  alleging  malice  and  fraud; 
and  he  recovered,  although  the  Jury  negatived  both  the 
malice  and  the  fraud ;  and  the  Court  laid  down,  that  where 
there  is  an  untrue  assertion  and  a  damage,  an  action.liei. 
It  will  be  for  the  Jury  to  say  here  whether  the  defendant 
has  not  published  this  as  an  edition  prepared  by  the 
plaintiff. 

FoUettf  on  the  same  side. — The  defendant  publishes  i 
book  as  the  plaintiff's,  which  is  not  so,  to  the  plaintiff*! 
damage.     Surely  for  that  an  action  lies. 

Sir  J.  Scarlett — The  proprietors  of  the  copyright  have 
the  greatest  possible  interest  to  make  the  best  of  the  woiIl 
I  do  not  say,  that  if  there  was  express  malice,  an  actioD 
might  not  be  maintainable.  But  the  question  is,  whether 
the  non-insertion  of  the  name  of  the  editor  after  the  words 
'*  Third  Edition,"  which  words  follow  the  name  of  Mr* 
Archbold,  will  make  the  defendants  liable  in  this  action. 

Lord  Tenterden,  C.  J. — You  shall  have  leave  to  move. 
The  class  of  cases  most  like  the  present  are  thoae*  of  the 
perfumers  and  fish-sauce  makers,  where  one  haa  sold  an 
article  made  by  himself,  professing  that  it  was  of  the  manu- 
facture of  the  plaintiff.  The  first  case  of  the  kind  wis 
that  of  a  perfumer.  There,  the  injury  was  the  deteriorat- 
ing the  credit  of  the  plaintiff's  commodity ;  and  here^  it  is  the 
injury  to  the  reputation  of  an  author.  I  am  not  prepared 
to  say  that  an  action  will  not  lie. 

Sirt/l  Scarlett. — ^Without  evidence,  does  your  Lordship 
think  that  the  third  edition  does  not  shew  sufficiently  that 
it  was  not  by  Mr.  Archbold. 

Lord  Tenterden,  C.  J. — I  have  no  doubt  about  that 
Taking  up  this  title  page  and  reading  it,  I  should  ce^ 


^ 
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tainly  feel  satkfied  that  the  third  edition  was  by. Mr. 
Archbold.  Archoold 


Mr.  Heaton  pointed  out  fourteen  more  errors ;  and  in 
his  cross-examination,  he  said,  that,  at  page  163  of  the  se- 
cond edition,  it  was  stated » that,  in  Story  s  case,  assuming 
the  name  of  another  to  whom  money  was  required  to  be 
paid  by  a  genuine  instrument  was  not  within  the  sta- 
tutes then  in  force  relating  to  false  pretences.  He  also 
stated  that  the  Jury  Act,  6  Geo.  4,  c.  60,  was  not  men- 
tioned in  that  edition;  and.  that  the  indictment  for  riot  and 
assault,  at  page  S32  of  that  edition,  did  not  conclude  in  ter- 
rorem  populi;  but  he.stated,  in  re-examination,  that  those 
particulars  in  the  third  edition  were  left  exactly  the  same 
as  they  had  been  in  the  second. 

On  the  part  of  the  defendant,  the  gentleman  who  edited 
the  third  edition  was  called,  he  stated,  that  the  defendant 
applied  to  him  to  have  his  name  put  in  the  title  page  as 
editor,  but  that  he  refused.  He  also  stated,  that  he  was 
of  nearly  fourteen  years'  standing  at  the  bar,  and  had  pre- 
viously edited  another  work  for  the  defendant. 

Mr.  Pheney,  junr.  (the  son  of  Mr.  Pheney  who  had 
joined  the  defendant  in  the  purchase  of  the  copyright) 
stated,  that  he  had  applied  to  the  plaintiff  toedite  the 
third  edition,  and  that  the  plaintiff  said  he  would  not  edite 
it  again  as  long  as  the  defendant  had  anything  to  do  with 
it.  He  also  stated  that  the  plaintiff  had  published  a  work 
founded  on  Mr.  PeeFs  Acts  six  months  before  the  third 
edition  appeared,  but  that  the  Lord  Chancellor  would 
not  grant  an  injunction  to  restrain  that  publication. 

Evidence  was  given  by  several  law-booksellers  that  they, 
from  seeing  the  address  and  the  title  page  of  the  third 
edition,  should  have  considered  that  that  edition  was  not 
prepared  by  the  plaintiff;  and  it  was  stated  by  the  son  of 
the  defendant,  that  he  informed  all  the  persons  who  bought 
it  of  him,  that  it  was  not  edited  by  Mr.  Archbold. 


SWEBT. 
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1832.  Lord  Tentbrdsv,  C.  J.  (in  suftiiiiiiig  tt}i).*^TIie  tfam- 

AKCHBOLb     ^^^  ^^^  y^^^  consideration  is,  whether  a  person  lniyli| 
V*  this  book  would  suppose  that  it  was  edited  by  the  phin- 

tiff.  The  treatises  prepared  by  the  phmtiff  hadl  eblained 
a  good  reputation,  but,  as  the  defendant  had  boogfat  iIr 
copyright  of  this  woA,  he  had  a  right  io  pubKah  a  tidid 
edition;  howeTer,  this  third  edition  hae  Many  mttm  md 
mistakes,  probably  oeeasioned  bynegfigenoe  nod  haale. 
Ob  the  part  of  the  defendant,  it  is  o6iilendled,  liiat  Afii 
^dkion  does  not  profess  to  be  edited  by  th^  plldotiffi  hi 
point  of  law,  I  have  told  you  that  dMl«  are  many  enms 
and  mistakes  in  it;  «nd  the  plahitilF  sfetys  that  his  credit  si 
an  author  will  be  injured  by  thefte  nnatidEesw  The  defen- 
dant, to  shew  that  it  does  not  profesi  to  he  of  the  plaiii- 
tiflTs  editing,  has  called  several  law-bookseHen,  who  Wf, 
that,  looking  at  the  title  page  and  address,  they  ahoold 
know  that  it  was  not  prepared  by  him.  However,  it  ii  not 
quite  consistent  with  that^  that  one  of  this  witnesses  AoiM 
have  informed  the  purchasers  diat  it  wtis  not  edited  by  die 
plaintiff.  I  must  say,  that,  looking  at  the  title  page  done, 
I  should  not  have  b^n  ttruok  by  th^  change  in  the  phe- 
ing  of  the  name;  perhaps,  looking  at  die  addresses  also,  I 
should  have  come  to  the  same  conclurion  diat  the  book- 
sellers do.  It  appears  that  the  jmintiff  had  sold  the  copy- 
t^ht  to  the  defendant,  and  a  copyright  is  worth  nothisg 
unless  future  editions  are  to  be  published  with  tbe  ialteata- 
tions  made  in  the  law  by  Acts  of  Parliament,  and  dso  with 
the  more  recent  decisions,  if  the  work  be  a  law  book^  and 
with  die  recent  discoveries,  if  the  work  be  on  any  other 
science.  I  diink  that  the  defendant  had  a  fair  r%ht  Id 
expect  that  the  plaintiff  would  have  edited  the  ffature 
editions;  but,  for  what  reason  we  know  not,  he  has  refused 
to  do  so ;  which  clearly  authoriised  the  defendant  to  have 
another  edition  prepared  by  some  one  else;  indeed,  another 
complaint  against  the  plaintiff  has  been,  that  he  hims^ 
has  published  the  new  acts  with  comments;  however,  that 
could  be  no  infringement  of  this  copyright,  as  it  rebted 
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to  matter  which  took  place  subsequently  to  the  sale  of        1832. 
the  copyright.    The  question  of  fact  is  this,  whether  the     ^^^iohbolo 
third  edition  would  be  understood  by  those  who  bought  «. 

it  to  be  the  work  of  the  plaintiff;  for,  if  so,  I  think  the 
errors  are  such  as  would  be  injurious  to  the  plaintiff's  re- 
putation. If  you  are  of  opinion  that  the  third  edition 
would  be  understood  by  those  who  bought  it  to  have  been 
prepared  by  the  plaintiff,  the  plaintiff  b  entitled  to  a  ver- 
dict; but  if  you  are  of  opinion  that  persons  using  reason- 
able care  would  think  that  this  third  edition  was  not  pre- 
pared by  the  plaintiff,  your  verdict  should  be  for  the  de- 
fendant. 

Verdict  for  the  plaintiff. — Damages  5/.,  with 
leave  to  move  to  enter  a  nonsuit  (a). 

«/•  WUiiams. — There  is  no  evidence  that  any  person 
was  actually  miided. 

Campbell  and  Folleit,  for  the  plaintiff. 

Sir  J.  Scarlett,  J.  Williams,  and  Lee,  tor  the  defen- 
dant. 

[Attornies — Leigh,  and  J.  AUeru'} 
(a)  No  motion  was  made. 


\ 
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Feb.  lOM.  Weatherby  and  Another  r.  Banham. 

A.,  a  publisher,  AsSUMPSIT  for  goods  sold  and  delivered.  Pleas- 
yean  suppUed  a  First ,  general  issue.  Second,  the  statute  of  limitations. 
^^jf^t'^M  Replication,  a  writ  sued  out  in  the  year  1830.  Rejoinder, 
the  numbers  no  cause  of  action  within  six  years  of  that  time. 
died,  and  A.,  not  It  appeared  that  the  plaintiffs  were  the  publishers  of  the 
dMtih^rontin^  Racing  Calendar ;  and  that  they  had  for  some  years  supplied 
sending  the        |^  ^^py  q{  f\^g^^  work,  as  fast  as  the  numbers  came  out,  to 

numbers  of  the  rj  .  »  » 

work  by  the  Mr.  Westbrook,  who  had  resided  at  Maidenhead.  Mr. 
d^MdTtowt  Westbrook  died  in  the  year  1820,  when  the  diefendant, 
^•^  "T^*"    who  had  kept  an  inn  at  Maidenhead,  succeeded  to  the 

were  received  by  *^  ' 

B.,  who  had  property  of  Mr.  Westbrook,  and  went  to  live  in  his  bouse. 
property  of  w.,  The  plaintiffs,  not  knowing  of  Mr.  Westbrook*8  death, 
no  e^enw  ^t  Continued  to  send  the  Racing  Calendar,  by  the  stage  coach, 
B.  had  ever  of-    clirected  to  him;  and  a  servant  of  the  defendant  proved 

fered  to  return  .,i,,«i  ,. 

themi—Heidt  them  to  have  been  received  by  the  defendant;  and  no  evi- 

mafaitdn  an  ac-  dcnce  was  given  that  the  defendant  had  ever  offered  to 

*^d  ^ddeJ^r-  '^^""^  them.  This  action  was  brought  to  recover  the  price 

ed  against  B.,  of  the  Racing  Calendars  of  1825  and  1826. 

though  at  the 
time  of  the  de- 
liveries A.  was         Talfourd,  for  the  defendant. — I  submit,  that  there  was 

not  aware  of  the  ,  i  i  .    ^./v         ji  ^i 

death  of  w.       never  any  contract  between  these  plaintitis  and  the  present 

defendant;  indeed,  it  appears,  that  they  did  not  know  him. 
This  form  of  action,  therefore,  cannot  be  supported. 

Lord  Tenterden,  C.  J. — If  the  defendant  receive  the 
books,  and  use  them,  I  think  that  the  action  is  maintain- 
able. These  books  come  addressed  to  the  deceased  gen- 
tleman, whose  estate  has  come  to  the  defendant,  and  he 
keeps  the  books.  I  think  that  the  defendant  is  clearly 
liable  in  this  form  of  action. 

Verdict  for  the  plaintiff. 
F.  Pollock  and  B.  Andrews,  for  the.  plaintiffs. 

Talfourd  and  Jeffreys  WilUatns,  for  the  defendant. 

[Attornics — Raimondi,  and  «A  Williams,'] 
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Adfoumed  Sittings  at  Guildhall,  after  Hilary 

Term,  1832. 

BEFORE  MR.  JUSTICE  J.  PARKE^ 

(  Who  sai  for  the  Lord  Chief  Justice.  J 


Ward  v.  Bird.  Feb.  18M. 

JMLONEY  had  and  received.     Plea — General  issue.  a.,  being  a  ere- 

diuur  of  B.,  had 
executed  a 

It  was  opened  by  Comyn,  for  the  plaintiff,  that,  in  the  compoudon 

year  1826,  the  plaintiff  had  compounded  with  his  creditors,  i^aUpJa^'' 

and  that  the  defendant  had  refused  to  sign  the  composi-  ^  Stf tl^L 

tion  deed,  unless  he  was  paid  in  full;  and  that  he  was  paid  •^  0««  in  the 

18/.,  being  the  full  amount  of  his  debt,  instead  of  Gs.  in  the  miasory  notes, 

pound,  the  amount  of  composition  specified  in  the  deed :  ^,^  dee^.  oh- 

and  he  cited  Turner  v.  Hoole  (a).  ?^"*lwT"' 

^  ^  from  B.  in  full : 

—Held,  that  B. 

The  composition  deed,  executed  by  the  defendant,  as  a  could  not  re- 

cover  back  the 

creditor  for  18/.,  and  by  other  creditors  for  other  sums,  was  difference  be- 
put  in.     By  it,  the  plaintiff  stipulated  to  pay  a  composition  amount  and  0«. 
of  6«.  in  the  pound,  for  which  he  was  to  give  promissory  in^c  pound, 
notes.     It  was  also  proved,  that  18/.  had  been  subsequent-  that  the  compo- 

1  •  1  V      -I   r      1  sition  notes  had 

iy  paid  to  the  aeienuant.  i>een  paid,  or 

giving  some  evi- 

Mr.  Justice  J.  Parke. — You  do  not  prove  that  the  notes  be  equivalent  to 
were  given  under  the  composition  deed.  such  proof. 


(a)  D.  &  R.  N.  P.  C.  27.  There 
the  defendant,  after  he  had  signed 
a  composition  deed  in  favour  of 
his  debtor,  the  plaintiff,  induced 
the  latter  to  give  him  bills  of  ex- 
change for  the  full  amount  of  the 
debt,  dated  on  the  day  before  the 
composition  deed  bore  date;  and 
after  receiving   one    instalment, 


sued  the  plaintiff  on  the  bills, 
and  recovered  the  amount,  minus 
the  instalment  paid;  and  it  was 
held,  that  the  plaintiff  might  mun- 
tain  an  action  for  money  had  and 
received  agiunst  the  defendant, 
to  recover  the  difference  between 
the  amount  of  the  composition 
and  the  full  amount  of  the  debt. 
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Comyn. — This  defendant  did  not  stand  on  his  legal 
rights;  but  he  signs  the  deed^  and  holds  out  to  the  other 
creditors  that  he  is  taking  the  same  rate  as  they  do. 


Mr.  Justice  J.  Parke. — ^You  have  not  proved  that  yon 
have  performed  your  part  of  the  agreement  respecting  die 
composition. 

Comyn. — ^I  submit^  that^  as  it  is  proved  that  the  defen- 
dant received  S0«.  in  the  pound,  it  is  unnecessary  to  prove 
the  composition  notes. 

Mr.  Justice  J.  Parke. — I  think,  that  you  ought  to  prove 
that  the  composition  notes  were  paid,  or  give  some  evi- 
dence that  is  equivalent. 

Nonsuit 

Comyn^  for  the  plaintiff. 

Campbell^  for  the  defendant 

[Attorniee — Uoyd,  and  Hodg^  ^  H.] 


BEFORE  LORD  TENTERDEN,  C.  J. 


Feb.  20/A.     Jeffert  and  Another,  Assignees  of  Pennington,  an  In- 

solvent,  V.  Robinson. 

In  an  action  by  C/ASE.  The  declaration  stated,  that  the  insolvent  had 
an^inaoiventf^it  delivered  a  mare  to  the  defendant  to  be  sold  for  the  best 
*•  ^^^^^  price  that  could  be  gotten;  but  that  the  defendant,  not  re- 
visional  aadgn-   gardlng  his  duty,  sold  the  mare  for  much  less  than  the 

ment,  although,  .  _  1 1    i  m. 

by  tha  Insolvent  bost  pncc  that  could  be  gotten.    There  were  also  two 

Debtors*  Act,  7 

Geo.  i,  c.  57,  it 

must  be  executed  at  the  tiatie  of  signing  the  petition,  on  which  the  abjudication  of  the  Inaohtnt 

Debtors'  Court  (which  it.a  court  of  leoord)  is  Ibundcd. 


Jkffsry 
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n  trover.    Jn  one  of  them  the  oonrersion  was  al- 
have  accrued  before  the  insolvencyf  and  in  the 
have  accrued  after  the  insolvency.   Plea — General  »• 

ROBIMMV. 

ove  the  title  of  the  plaintiffs  as  assignees^  the  adju- 
in  the  Insolvent  Debtors' Court,  and  the  order  for 
Event's  discharge,  were  proved,  and  also  the  as- 
t  from  the  provisional  assignee  to  the  plaintiffs; 
mdence  was  given  of  the.  provisional  assignment 
i  insolvent  to  the  provisional  assignee. 

.  Scarlett  and  Nichols,  for  the  defendant,  contend- 
the  provisional  assignment  ought  to  be  proved. 

red  and  Cooke,  for  the  plaintiffiii — ^The  Insolvent 
i*  Court  is  a  court  of  record,  and  the  due  execu- 
he  provisional  assignment  is  a  necessary  step  before 
idication,  as,  by  the  Insolvent  Act,  the  provisional 
ent  is  to  be  executed  at  the  time  of  subscribing 
tion  (a);  it  is,  therefore,  no  more  necessary  to  prove 

the  1  Ith  sect,  of  the  7  terest,  and  trust  of  sudi  prisoner, 
67,  it  is  enacted,  **  That  ii|  or  to  any  real  and  personal  es- 
loner  shall,  at  the  time  tate  and  eflfocts  \inthin  tins  realm 
ibing  the  sidd  petition,  or  abroad,  which  *sttch  prisoner 
cnte  a  conveyance  and  may  purchase,  or  which  may  re- 
It  to  the  provisional  as-  vert,  descend,  be  devised  or  be- 
the  sfud  Court,  in  such  qneathed,  or  come  to  Mm  or  her, 
I  to  this  act  annexed,  of  before  he  or  she  shaU  become  en<- 
ate,  right,  title,  interest,  titled  to  his  or  her  final  ^schaige 
of  such  prisoner,  in  and  in  pursuance  of  this  act,  accord- 
real  and  personal  estate  ing  to  the  adjudication  made  in 
«  of  such  prisoner,  both  that  behalf;  or  in  case  such  pri- 
is  realm  and  abroad,  ex-  soner  shall  obtain  his  or  her  dis- 
Fsaring  apparel,  bedding,  charge  from  custody  without  ad- 
such  necessaries  of  such  judication  bdng  made  in  the  mat- 
nd  Us  or  her  family,  and  ter  of  his  or  her  petition,  then  be- 
■g  took  and  implements  fore  such  prisoner  shall  be  at  large 
risoner,  not  exceeding  in  and  out  of  custody,  and  of  all 
\  the  value  of  20/.,  and  of  debts  due  or  growing  due  to  such 
e  estate,  right,  title,  in-  prisoner,  or  to  be  due  to  him  or 
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Jeffery 
Robinson. 
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that  than  it  would  be  to  prove  the  issuing  of  a  writ  to  sup- 
port the  proof  of  a  judgment.  Your  Lordship  wiU,  ai 
this  is  a  Court  of  record,  presume  that  the  preliminary 
proceedings  have  been  duly  had. 


Lord  Tenterden,  C.  J. — ^That  would   be  a  receipt 


her  before  such  discharge  as  afore- 
sud;  which  conveyance  and  as- 
signmenty  so  executed  as  afore- 
sud,  in  form  aforesaid,  shall  vest 
all  the  real  and  personal  estate 
and  effects  of  such  prisoner,  and 
all  such  future  real  and  personal 
estate  and  effects  as  aforesaid,  of 
every  nature  and  kind  whatsoever, 
and  all  such  debts  as  aforesud,  in 
the  said  provisional  assignee;  and 
the  same  shall  be  made  subject  to 
a  proviso,  that,  in  case  the  petition 
of  any  such  prisoner  shall  be  dis- 
missed by  the  said  Court,  such 
conveyance  and  assignment  shall, 
from  and  after  such  dismission,  be 
null  and  void  to  all  intents  and 
purposes;  and  the  said  Court  is 
hereby  empowered  to  dismiss  any 
such  petition  in  the  matter  where- 
of a  final  abjudication  shall  not 
have  been  made  in  pursuance  of 
this  act,  at  any  time  when  it  shall 
seem  fit  to  the  said  Court  to  dis- 
miss the  same:  provided  always, 
that  where  in  any  case,  by  leave  of 
the  said  Court,  any  amendment 
shall  be  made  in  any  such  petition, 
or  an  amended  petition  shall  be 
filed  as  of  the  date  of  the  original 
petition,  which  the  said  Court  is 
hereby  empowered  to  do  and  au- 
thorize without  dismissing  such 
original  petition,  the  assignment 
and  conveyance  executed  in  such 
case  shall  not  thereby  be  affected, 


but  shall  stand  good  to  all  inteati 
and  purposes,  notwithstan&f 
such  amendment  or  amended  pe- 
tition so  filed  as  aforesaid." 

With  respect  to  the  execntka 
of  assignments  by  assignees,  it 
is  enacted,  by  the  2nd  section  of 
the  statute  2  Will.  4,  c.44,  ''TIm 
from  and  after  the  pasdng  of  tUi 
act,  the  said  assignees  shall  not 
be  required  to  execute  such  cooa- 
terpart  as  aforesaid,  but  that  ii 
lieu  thereof  the  said  proviaonil 
assignee  shall  execute  every  suck 
conveyance  and  assignment  as 
aforesaid  in  duplicate,  and  that 
one  part  of  such  conveyance  and 
assignment  so  executed  by  suck 
provisional  assignee  shall  be  fikd 
of  record  in  the  said  Court;  sad 
that  a  copy  of  any  such  record 
so  made  and  so  purporting  to  be 
certified  and  sealed  ua  by  the  sad 
first- recited  act  is  directed  for  evi- 
dence of  the  records  therein  men- 
tioned in  that  behalf,  shall  be  re- 
cognised and  received  as  suffidcnc 
evidence  of  such  conveyance  and 
assignment  so  to  be  executed  as 
aforesaid,  and  of  title  under  the 
same,  as  fully  and  effectually  la 
every  respect  as  the  said  recordi 
are  reqmred  to  be  recognised  and 
received  by  the  proviuons  of  the 
said  first-recited  act»  to  all  inteats 
and  purposes." 
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for  curing  every  thing.     I  think  the  plaintiff  must  be 

called.  Jeffbry 

Nonsuit.  Robinson. 

Tancred  and  Cooke,  for  the  plaintiff. 
Sir  J.  Scarlett  and  Nichols,  for  the  defendant. 
[Attomies — 0.  Price,  and  L,  Norton,"] 


TiDMAS  V.  Lees.  Feb.  20M. 

tV  ORK  and  labour.     Plea — General  issue.  On  « tnai  at 

On  the  part  of  the  plaintiff,  it  was  proposed  to  shew  by  dence  that  the 

the  proceedings  in  the  Palace  Court,  which  were  produc-  j^JSJl^J^m-"** 

ed  by  the  Prothonotary  of  that  Court,  that  the  action  had  menccd  in  the 

■^      .    .  ^  Palace  Court, 

been  originally  brought  there,  and  that  the  defendant  had  and  that  the  dc- 
in  that  Court  suffered  judgment  to  go  by  default.  judgment^go  hy 

default  in  that 
Court,  and  af- 

Sir  J.  Scarlett  objected  that  this  evidence  was  not  re-  tcrwardt  re- 

1  I  moved  the  caoae 

Ceivat>le.  by  hab,  Corp.,  it 

admissible. 

Lord  Tenterden,  C.  J. —I  must  receive  evidence  that 
the  defendant  let  judgment  go  by  default  in  the  inferior 
Court,  and  then  removed  the  cause  by  habeas  corpus  in- 
to the  Court  above. 


The  evidence  was  received. 

For  the  defence,  several  witnesses  proved  that  the  plain- 
tiff, who  was  a  milliner's  workwoman,  came  into  the  ser- 
vice of  the  defendant  to  improve  herself,  agreeing  not  to 

receive  any  salary  or  wages. 

Nonsuit. 

Erie,  for  the  plaintiff. 

VOL.  V.  R 


CASES  AT  NISI  PRIUS, 
Sir  J.  SearUiit  for  the  defendant. 

[Attomies — D.  WiUoughby,  and  May  hew  Sf  Co.l 

In  the  case  of  Bottingt  t.  Ftrby^  moved  the  cause  by  kabeoM  corpwM, 

4  M.  &  R.  567»  it  was  held,  that  is  not  primd  facie  evidence  of  the 

the  letting  judgment  go  by  de-  plaintiffs  cause  of  action*  so  as  to 

fault  in  the  Palace  Court,  where  call  on  the  defendant  to  answer 

the  defendant  had  afterwards  re-  it. 


First  Sitting  at  Westminster  in  Easter  Term, 

1832. 

BEFORE  MR.  JUSTICE  TAUNTON, 

(Who  saifor  the  Lord  Chief  Justice). 


April  19M.  LowRY,  Gent.^  V.  Guilford. 

An  attorney  hi  AsSUMPSIT  for  an  attorney's  bill.  Plea— a  tender 
aiMv^abie  for  ^^  ^^  P^i*^  &"<!  non-assumpsit  as  to  the  residue.  Replica- 
*^«**^°~' ''*"  tion— denying  the  tender. 

gleet,  or  want  >f     o  -■      i  •  • 

of  attention  in  The  only  part  of  the  plaintiflTs  demand  which  was  m 
gaged  in  it.    *   dispute,  was  for  business  done  in  a  suit  in  equity,  in  which 

the  present  defendant  was  the  plaintiff,  the  present  pUn- 
tiff  being  his  solicitor.     It  was  proved  that  the  cause  in 
equity  was  in  the  paper  for  hearing  in  the  Vice-Chancel- 
lor*s  Court  on  the  26th  of  February,  1830,  and  that  a  brief 
in  that  cause  had  been  delivered  to  an  eminent  counsel  at 
the  equity  bar  on  the  11th  of  that  month ;  and  a  clerk  of 
the  plaintiff's  town  agent  gave  evidence  as  follows : — "  I  at- 
tended the  Vice-Chancellor's  Court  on  the  S6th  February, 
1830.   I  did  not  see  our  counsel.     The  cause  was  five  offf 
and  I  went  to  search  for  him  at  the  Rolls*  Court    The 
Vice-Chancellor  was  sitting  in  Lincoln's  Inn,   and  the 
Master  of  the  Rolls  at  the  Rolls'  Court,  in  Chancery 
Lane.     I  could  not  find  our  counsel  at  the  Rolls'  Court, 
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and  I  went  back  to  the  Vice-Chancellor's  Court.  I  was 
away  less  than  ten  minutes;  and  on  my  return  I  found  that 
the  cause  had  been  struck  out  of  the  paper  with  others  i*- 

that  stood  before  it  In  about  five  minutes  after  I  heard 
our  counsel  address  the  Court  to  restore  the  cause^  but  he 
did  not  succeed  in  his  application." 

Sir  J.  Scarlett^  for  the  defendant. — The  fault  here  was 
in  the  clerk's  going  away;  if  he  had  stayed  and  said  what 
counsel  was  in  the  cause,  the  counsel  would  have  been  sent 
for.  In  the  King's  Bench,  if  the  attorney  and  counsel  are 
both  absent  the  case  is  lost,  and  no  new  trial  will  be  grant- 
ed ;  but  if  the  attorney  stays,  and  says  that  his  counsel  is 
at  the  Rolls',  or  any  other  Court  near,  he  would  be  sent 
for,  instead  of  the  cause  being  struck  out.  There  has 
been  a  tender  of  all  but  this  part  of  the  bill;  and  it  has 
been  held  that  if  there  is  no  beneficial  service,  nothing  is 
to  be  paid.  Here  there  was  no  service  by  reason  of  the 
negligence  of  the  attorney. 

The  tender  of  the  remainder  of  the  demand  was  proved. 

Alexander,  in  reply. — If  the  attorney's  clerk  had  sat 
still  instead  of  going  to  look  for  his  counsel,  it  would  have 
been  said  that  he  ought  to  have  gone  to  fetch  his  counsel. 
I  submit  that  the  clerk  did  what  a  prudent  man  would  do, 
for  he  went  for  his  counsel  when  the  cause  was  five  ofi. 

Mr.  Justice  Taunton  (in  summing  up). — The  question 
here  is,  whether  you  are  satisfied  that  the  plaintiff  did  not 
use  due  diligence;  and  that,  instead  of  using  due  diligence, 
be  was  guilty  of  gross  negligence ;  and  that,  in  consequence 
of  such  negligence,  the  cause  miscarried.  It  appears  that 
the  plaintiff  delivered  a  brief  in  the  equity  cause  on  the  11  th 
February,  which  was  fifteen  days  before  the  cause  came 
on.  This  was  certainly  no  want  of  diligence.  I  do  not 
know  the  practice  of  the  Court  of  Chancery,  but  briefs  at 
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law  are  generally  delivered  later  than  that;  and  it  further 
appears,  that,  when  the  cause  was  five  off,  the  attorney « 
clerk  went  to  look  for  his  counsel  at  the  Rolls'  Court;  and 
that,  being  unable  to  find  him,  he  returned  in  less  than  ten 
minutes.  Here  I  must  ask  you  if  this  was  gross  negligence 
either  in  the  attorney  or  his  clerk*  The  counsel  who 
practise  in  equity  are  in  the  habit  of  going  from  one  Court 
to  the  other,  and  neither  the  clerk  nor  the  attorney  could 
go  and  say  to  a  gentleman  of  the  bar  there — **  You  must 
not  go  to  the  Rolls*  Court,  as  my  cause  in  the  Yice-Chan- 
cellor's  Court  is  only  five  ofi";*'  he  could  not  do  that,  and, 
as  other  causes  were  struck  out  which  stood  before  this, 
the  probability  is,  that,  if  those  causes  had  been  heard, 
this  cause  would  not  have  met  with  the  fate  it  did.  It  is 
further  proved,  that  the  counsel  asked  to  have  the  cause 
restored,  but  was  unsuccessful.  You  are  therefore  to  saj 
whether  this  misfortune  which  befel  the  present  defen- 
dant, as  a  party  in  the  equity  suit,  was  not  the  result  of 
an  accident  over  which  the  attorney  had  no  control.  The 
attorney  is  not  answerable  for  the  neglect  or  want  of  at- 
tention in  the  counsel.  He  acted  for  the 'best  in  going 
for  his  counsel  to  the  Rolls*  Court,  and  it  was  from  an 
anxiety  on  his  part  that  he  did  so.  He  is  .not,  I  repeat, 
answerable  for  the  absence  of  his  counsel,  and  his  own 
absence  was  only  caused  by  his  trying  to  find,  the  coun- 
sel. You  will,  therefore,  say  whether  the  attorney  was 
guilty  of  gross  negligence. 

Verdict  for  the  defendant 

22.  Alexander  and  22.  C.  NichoU,  for  the  plaintiff. 
Sir  J.  Scarlett  and  Cresswell,  for  the  defendant. 

[Attomies — Lowry  Sf  W,,  and  FrancisJ] 


Alexander^  on  a  subsequent  day  in  the  t^rm^  applied 
for  a  rule  nisi  for  a  new  trial,  on  the  grounds,  that  the 
verdict  was  against  evidence  and  against  the  opinion  of  the 


i 
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learned  Judge.     The  Court  granted  a  rule,  which  was  af-         1832. 
terwards  made  absolute  (a).  ^^^ 

V, 

(a)  For  this  information  re-     of  one  of  the  learned  counsel  en- 
apecUng  the  result  of  the  motion,      gaged  in  it. 
we  are  indebted  to  the  kindness 


Sittings  at  Westminster,  after  Easter  Term,  1832. 

BEFORE  MR.  JUSTICE  PATTESON, 

( fVAo  sat  for  the  Lord  Chief  Justice.) 

Paul  v.  White.  May  uth. 

xIlSSUMPSIT  by  an  indorsee  against  the  acceptor  of  a  if  t  letter  be 
bUl  of  exchange.  '^^HZ"'" 

A  witness,  named  White,  was  called  for  the  defendant,  defendant,  on 

'  *  ^  ^  the  voire  dire. 

He  was  asked  by  Sir «/.  Scarlett,  on  the  voire  dire,  whether  to  make  out 
he  had  not  given  a  guarantie  to  the  defendant  for  the  interest,  and 
payment  of  this  bill ;  and  a  letter  written  by  him,  con-  refealed  and* 
taining  the  guarantiee   was  put  into  his  hand.     It  was  ««nined,  the 
admitted  that  this  made  him  interested,  and  the  witness  prevent  the 
was  released  by  the  defendant,  and  was  examined.  counsel  from 

observing  on 
this  letter  in  his 

Sir  •/.  Scarlett,  in  his  reply,  commented  on  the  terms  reply. 
of  this  letter. 

F.  Pollock,  for  the  defendant. — I  submit  that  the  other 
side  have  no  right  to  make  any  comment  on  this  letter.  It 
was  not  evidence  in  the  cause.  If  it  had  been,  it  should 
have  been  read,  and  I  should  have  been  at  liberty  to  have 
observed  on  it.  The  letter  was  merely  put  in  to  satisfy 
your  Lordship,  that  the  witness  had  an  interest,  and  was 
incompetent.  It  was  not  read  as  evidence  to  be  consi- 
dcred  by  the  Jury. 


V, 

White. 
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Mr*  Justice  Patteson. — I  am  of  opinion,  that,  as  the 
Paul         document  was  put  in,    I  cannot  prevent  the  plaintiff's 
counsel  from  observing  on  it. 

Verdict  for  the  plaintiff. 

Sir  J.  Scarlett  and  Moody,  for  the  plaintiff. 
F.  Pollock,  for  the  defendant* 

[AttonueB— r.  S.  Reynolds,  and  Pasmore  4-  TJ} 


BEFORE  MR.  JUSTICE  TAUNTON^ 

(Who  sat  for  the  Lord  Chief  Justice.  J 


A   1/  17/k       Daoleish,  Assignee  of  Burge,  an  Insolvent,  v.  Dooa 

In  an  tcdon  bj    vV  ORK  and  labour  by  the  insolvent  as  a  builder.     Plea 

a^;i^S:",1    -General  issue. 

letter  written  by      Qn  the  part  of  the  plaintiff,  a  letter,  vmtten  by  the 

the  defendant  *^  ^        ^  ^1 

was  given  in       defendant,  was  put  in  and  read.     On  the  back  of  it  was 
^e  back  oHt     Something  which  had  been  written  by  the  insolvent. 

•omething  had 
been  written  by 

theinioiTent:—      F.  PoUock,  for  the  defendant,  wished  to  have   that 

Held,  that  the  .     , 

defendants  read  also. 

courisel  were 
entitled  to  have 

that  read.  Thesiger,  for  the  plaintiff. — I  submit  that  what  tbc 

insolvent  writes  is  not  evidence;  and  even  if  it  were,  the 
defendant  must  give  it  as  his  evidence. 

F.  Pollock. — If  the  paper  is  put  in,  I  am  entitled  to  have 
the  whole  of  it  read. 

Mr.  Justice  Taunton. — I  think  so:  you  produce  the 
paper,  and  if  you  put  it  in,  the  other  side  have  a  right  to 
have  the  whole  of  it  read. 
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The  memorandum  on  the  back  of  the  letter  was  read.  1832. 

Verdict  for  the  plaintiff.  «. 

DODD. 

TheHger  and  ChanneU^  for  the  plaintiff. 
Pollock  and  Steers  for  the  defendant. 

[Attomies — Brooks  Sf  Co.^  and  Amott  Sf  £.] 


AuwoRTH  V.  Johnson  and  Another.  jdoy  14/^. 

jTIjSSUMPSIT.    The^r^^  and  second  counts  of  the  de-  a  tenant  from 
claration  were  on  a  special  agreement  to  occupy  a  house,  Jhouw^ronW 
on  the  terms  contained  in  a  certain  lease  of  same  house^  bound  to  keep 
which  had  been  determined.     The  third  count  stated,  that  water  tight. 
on  &c.,  at  &c.,  "in  consideration  that  the  said  plaintiff^  w^Mnteto*** 
at  the  special  instance  and  request  of  the  said  defendants.  '^P^*  ^  ^ 

1  .  1  •  1     1    i*  siutain  and 

would  permit  and  suffer  the  said  defendants  to  occupy  uphold  the 
certain  messuages  and  premises,  as  tenants  to  the  said  thaTunotso 
plaintiff,  for  a  certain  term,  then  and  there  agreed  upon  JJ^"^  *  **™' 
by  the  said  plaintiff  and  the  said  defendants,  at  and  for  a  year. 
certain  yearly  rent,   the  said  defendants  then  and  there 
undertook,  and  faithfully  promised  the  said  plaintiff,  that 
they  would  perform  all  necessary  and  needful  repairs  on 
the  said  last-mentioned  premises,    and  that  they  would 
keep  and  continue  the  same  so  repaired,  in  good  and 
tenantable  order  and  condition ;  and  the  said  plaintiff  in 
fact  sdth^  that  he,  confiding  in  the  said  last-mentioned 
promise  and  undertaking  of  the  said  defendants,  did  per* 
mit  and  suffer  them  to  occupy  the  said  last-mentioned 
messuages  and  premises  as  such  tenants  as  last  aforesaid ; 
Yet  the  said  defendants,  not  regarding,  &c.,  did  not  per- 
form all  necessary  and  needful  repairs,  but,  on  the  contrary 
thereof,  utterly  neglected  the  same,  and  allowed  the  same 


AUWORTH 
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to  become  ruinous,  fallen  down,  prostratei  and  decayedi  for 

want  of  necessary  and  needful  repairs ;  and  permitted  and 

t^.  suffered  the  same  so  to  remain  for  a  long  space  of  timCi  to 

John  SAM 

wit|  from  thence  hitherto."   The  declaration  also  contained 
the  money  counts.     Plea — General  issue. 

No  evidence  was  given  to  support  the  ^rsi  and  second 
counts,  but  evidence  was  given  that  the  defendants  were 
let  into  possession  of  the  house  by  the  plaintiff;  that  the 
stairs  of  the  house  were  worn  out ;  that  new  sashes  were 
wanted ;  that  the  doors  were  rotten  and  falling  to  pieces 
from  decay;  that  the  sash  lines,  latches,  catches,  keys, 
and  locks  were  broken  and  damaged;  and  that  a  panel 
of  one  of  the  doors  was  broken. 

HtUchiruon,  for  the  defendant.  —  There  is  no  evi- 
dence of  the  terms  of  any  lease. 

Lord  Tenterden  ,  C.  J. — No. — The  case  is,  that^  in  con- 
sideration of  the  plaintiff"  letting  the  defendants  into  posses- 
sion, they  agreed  to  keep  the  place  in  tenantable  repair.  A 
tenant  from  year  to  year  is  to  keep  the  premises  in  a  little 
order,  and  they  say  that  you  have  done  nothing. 

Hutchinson. — They  charge  for  doors  and  sashes  which 
are  worn  out ;  that  they  hardly  ought  to  do. 

Lord  Tenterden,  C.  J. — Certainly  not. 

For  the  defendants,  evidence  was  given,  that  the 
house  was  situate  in  Pie-street,  and  that  when  the  de- 
fendants took  it,  the  condition  of  it  was  very  bad.  It  was 
also  proved  that,  in  the  year  1 8S9,  the  defendants  bad 
employed  a  bricklayer  and  carpenter  to  repair  it,  and  that 
they  put  it  into  as  good  a  state  of  repair  as  it  was  capable 
of. 

Campbell,  in  reply. — I  admit  that  the  defendants  are 
not  liable  for  the  substantial  repairs ;  but  still  they  have 
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not  done  that  which  a  tenant  from  year  to  year  ought  to 
do.  The  sash  lines,  the  broken  panel  of  the  door,  the 
latches,  catches,  locks,  and  keys,  are  all,  clearly,  things 
which  a  tenant  from  year  to  year  ought  to  make  good. 

Lord  Tentcrden^  C.J.  (in  summing  up). — It  appears 
that  this  was  a  very  dilapidated  house,  when  the  defen- 
dants took  it,  and  that  they  have  had  a  very  considerable 
quantity  of  work  done  upon  it.  However,  the  first  ques- 
tion is,  what  are  the  things  which  an  occupier  of  a  house 
from  year  to  year,  is  bound  to  do.  I  am  of  opinion,  that 
he  is  only  bound  to  keep  the  house  wind  and  water  tight, 
and  that  that  is  all  he  is  bound  to  do.  A  tenant  who  cove- 
nants to  repair,  is  to  sustain  and  uphold  the  premises,  but 
that  is  not  the  case  with  a  tenant  from  year  to  year.  A 
great  part  of  what  was  claimed  by  the  plaintiff  consists  of 
new  materials  where  the  old  were  actually  worn  out$  for 
that  the  defendants  are  clearly  not  liable:  and  if  you  think 
the  defendants  have  done  all  that  tenants  from  year  to 
year  ought  to  do,  considering  the  state  of  the  premises 
when  they  took  them,  the  defendants  are  entitled  to  your 

verdict. 

Verdict  for  the  defendants. 

Campbell  and  Kelly,  for  the  plaintiff. 
Hutchinson  and  Channell,  for  the  defendants. 
[Attornies — Garry,  and  Lowten  4r  i^.] 
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lu  the  case  of  Fergtaon  v. 


2  Esp.  N.  P.  C.  590.— Lord  Ken- 
yon  said,  **  A  tenant  from  year  to 
year  is  bound  to  commit  no  waste, 
and  to  make  fair  and  tenantable 
repairs,  such  as  putting  in  win- 
dows or  doors  which  have  been 
broken  by  him,  so  as  to  prevent 
waste  and  decay  of  the  premises/' 
In  the  case  of  Gibson  v.  WellSf 
1  N.  R.  290y  which  was  an  action 


on  the  case  against  a  tenant  at 
will,  for  permissive  waste,  the 
Court  held,  that  the  action  would 
not  lie  for  permissive  waste,  al- 
though it  would  have  lain  for 
wilful  waste. 

In  the  case  of  Baker  y.  Holt- 
pxaffell,  4  Taunt.  45,  it  was  held 
that  the  landlord  of  premises 
demised  under  a  written  agree- 
ment might  recover,  in  an  action 
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for  use  and  occupadon  against 
the  tenant,  the  rent  accruing 
after  the  premises  were  burnt 
down,  and  no  longer  inhabited 
by  the  tenant.  But  it  appears 
by  the  case  of  Honefall  y.  Ma- 
ther.  Holt,  N.  P.  C.  9,  that  the 
tenant  would  not  be  bound  to 
rebuild  or  repur  after  a  fire. 

In  the  cause  of  Powley  v.  Walk- 
er,  6  T.  R.  373,  it  was  held  that 
the  mere  relation  of  landlord  and 
tenant  of  a  futn,  is  a  sufficient 
consideration  for  the  tenant's  pro- 
mise to  manage  the  farm  in  a 
husbandlike  manner.  In  the  case 
of  Legh  Y,  Hewitt,  4  East,  160,  the 
plaintiff  succeeded  in  an  implied 
assumpsit  in  the  tenant  to  man- 
age the  farm  according  to  the 
custom  of  the  country.  And  in 
the  case  of  Harufall  v.  Mather, 
Gibht,  C.  J.,  said,  that  a  tenant 
from  year  to  year  ''  is  bound  to 


use  the  preroiaet  in  a  hntbandfike 
manner,  but  ia  not  liable  to  ge- 
neral repairs." 

With  respect  to  derical  dihpi- 
dations,  in  the  caae  of  Wm  ▼. 
Metcat);  10  B.  &  G.  229,  the  Court 
held  that  the  incumbent  of  a  ne- 
tory  **  was  bound  to  maintun  the 
parsonage,  and  also  the  chaaeel, 
and  to  keep  them  in  good  ani 
substantial  repur;  reatoring  and 
rebuilding  when  neoeaanry,  aceord- 
ing  to  the  original  form,  witiioat 
addition  or  modem  improfemcnt; 
and  that  he  was  not  boond  to 
supply  or  maintain  any  thing  la 
the  nature  of  ornament,  to  wludi 
painting  (unless  necessary  to  pre- 
serve exposed  timbers  finom  deny), 
and  white-washing*  and  papering 
belong." 

See  also  the  case  of  PereM 
V.  Blake,  anU,  VoL  2,  p.  514. 


Adjourned  Sittings  at  Westminster ^  after 

Term,  1832. 


June  20M. 


BeckforDi  Esq.  9.  Crutwbll. 

xjLSSUMPSIT  against  defendant,  as  a  common  carrier 
from  London  to  Bath,  for  not  safely  carrying  and  deliver- 
ing a  painting,  of  the  value  of  80/.|  sent  by  his  waggon  firom 
London  to  Bath. 
The  plaintiff  proved  the  delivery  of  the  case  con- 
SuSillf  wi"?  fining  the  painting,  at  the  Old  White  Horse  Cellar,  in 
"d^^  *^th*"***'  Piccadilly,  in  the  county  of  Middlesex;  and  that  twopence 
merely.  was  paid  for  the  booking,  the  book-keeper  being  told  that 

In  an  action 
against  a  carrier 

for  the  loM  of  a  painting,  it  appeared  that  the  stage  waggon  in  which  it  was  sent  had  serm  hotteib 
but  that  there  was  only  one  waggoner:  the  L.C.  J.  left  it  to  the  Jary  to  say,  whether  the 
ing  but  one  waggoner  was  groM  negligence ;  and  they  found  that  it  was  so. 


In  stating  the 
ttrtMni  of  the 
Journey  in  de- 
claring against 
a  carrier,  the 
word  London 
will  be  taken  as 
a  nomen  colUc- 
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it  was  a  painting,  no  extra  carriage  or  insurance  being 
paid. 

Campbell  and  Wybam,  for  the  defendant,  objected, 
that,  upon  this  evidence,  the  plaintiff  should  be  nonsuited, 
as  the  termini  of  the  journey  were  not  properly  describ- 
ed, the  Old  White  Horse  Cellar  not  being  in  London,  but 
in  another  county;  and  they  cited  Tucker  ▼.  Cracklin  (a), 
where,  on  a  count  stating  a  contract  to  carry  from  the 
Blue  Boar  in  Whitechapel,  in  the  county  of  Middlesex,  it 
being  proved  that  the  Blue  Boar  was  actually  in  the  city 
of  London  and  not  in  the  county  of  Middlesex,  although 
the  whole  neighbourhood  commonly  went  by  the  name  of 
Whitechapel,  the  plaintiff  was  nonsuited. 

Lord  Tbnterden,  C.  J. — The  word  London  is  nomen 
colleciivum  for  this  purpose,  although  some  convictions 
against  stage-coach  proprietors  have  erroneously  proceed- 
ed upon  this  supposed  distinction. 

The  defendants  proved  an  express  notice  that  they  would 
not  be  liable  for  parcels  above  51.  value,  unless  entered  as 
such,  and  paid  for  accordingly  (6).     But  it  was  proved. 
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(a)  2  Stark.  385.  In  the  case 
of  Ditcham  ▼.  Chwit,  1  M.  &  P. 
735,  which  was  an  action  on  the 
case  a^nst  a  stage  coach  pro- 
prietor for  an  injury  susudned  by 
a  passenger,  tl)e  declaration  al- 
leged* that  the  defendant  was  the 
owner  of  a  stage  coach,  for  the 
conveyance  of  passengers  from 
London  to  Blackheath,  and  that 
the  plaintiff  had  agreed  to  become 
a  passenger,  and  that  the  defen- 
dant had  agreed  to  receive  her  as 
such  passenger,  to  be  carried  from 
London  to  Blackheath;  and  the 
evidence  was,  that  the  words  Lon- 
don and  Blackheath  were  punt- 
ed on  the  coach  door;  that  the 


coach  was  Ucensed  to  run  from 
Charing  Cross  only ;  and  that  the 
pluntiff  was  taken  up  at  the  Ele- 
phant and  Castle,  in  St.  George's 
Fields:  It  was  held,  that,  as  Char- 
ing Cross  and  St.  George's  Fields 
are  both  in  common  parlance  stiled 
London,  the  allegadon  was  suffi. 
ciently  proved. 

(6 )  There  has  been  a  great  altera- 
tion made  in  the  law  on  this  subject, 
by  the  statute  II  Geo.  4  &  1  Will. 
4,  c.  68,  by  sect  1  of  which  it  is  en- 
acted, "  That  from  and  after  the 
passing  of  this  act,  no  mul  con- 
tractor, stage  coach  proprietor,  or 
other  common  carrier  by  land  for 
hire  shall  be  Uable  for  the  loss  of 
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upon  cross-examination  of  the  defendant's  witnesses,  that 
the  practice  with  their  waggon  was  to  proceed  out  of 


or  injury  to  any  article  or  articles 
or  property  of  the  descriptions  fol- 
lowing; (that  is  to  say,)  gold  or 
silver  coin  of  this  realm  or  of  any 
foreign  state,  or  any  gold  or  silver 
in  a  manufactured  or  unmanufac- 
tured state,  or  any  precious  stones, 
jewellery,  watches,  clocks,  or 
time-pieces  of  any  description, 
trinkets,  bills,  notes  of  the  gover- 
nor and  company  of  the  Banks  of 
England,  Scotland  and  Ireland  re- 
spectively, or  of  any  other  bank  in 
Great  Britain  or  Ireland,  orders, 
notes,  or  securities  for  payment  of 
money,  English  or  foreign,  stamps, 
maps,  writings,  title  deeds,  paint- 
ings, engravings,  pictures,  gold  or 
silver  plate  or  plated  articles,  glass, 
china,  silks  in  a  manufactured  or 
unmanufactured  state,  and  whe- 
ther wrought  up  or  not  wrought 
up  with  other  materials,  furs,  or 
lace,  or  any  of  them,  contained  in 
any  parcel  or  packages  which  shall 
have  been  delivered,  either  to  be 
carried  for  hire  or  to  accompany 
the  person  of  any  passenger  in  any 
mail  or  stage  coach  or  other  pub- 
lic conveyance,  when  the  value  of 
such  arUcle  or  articles  or  property 
aforesaid  contained  in  such  parcel 
or  package  shall  exceed  the  sum 
of  ten  pounds,  unless  at  the  time 
of  the  deHvery  thereof  at  the  of- 
fice, warehouse,  or  receiving  house 
of  such  mail  contractor,  stage 
coach  proprietor,  or  other  com- 
mon carrier,  or  to  his,  her,  or  their 
book-keeper,  coachman,  or  other 
servant,  for  the  purpose  of  being 
carried,  or  of  accompanying  the 
person  of  any  passenger  as  afore- 


said,'the  value  and  nature  of  mch 
article  or  articles  or  property  ibaU 
have  been  declared  by  the  penoa 
or  persons  sending  or  defiveriof 
the  same,  and  sudi  increaKd 
charge  as  herein-after  mentioDei 
or  an  engagement  to  pay  the  nmc^ 
be  accepted  by  the  person  ^^ 
cdving  such  parcel  or  package." 
And  also,  by  sect.  2,  **  Tbat  wfaa 
any  parcel  or  package  containing 
any  of  the  articles  above  specified 
shall  be  so  delivered,  and  its  value 
and  contents  declared  as  afbiesald, 
and  such  value  shall  exceed  the 
sum  of  ten  pounds,  it  shall  be  law- 
ful for  such  mul  contrMton^ 
stage  coach  proprietors,  and  other 
common  carriers,  to  demand  and 
receive  an  increased  rate  of  charge, 
to  be  notified  by  some  notice  af- 
fixed in  legible  characters  in  some 
pui>lic  and  conspicuous  part  of 
the  office,  warehouse,  or  other  re- 
ceiving house  where  such  paroeb 
or  packages  are  received  by  them 
for  the  purpose  of  conveyance, 
stating  the  increased  rates  of 
charge  required  to  be  paid  over 
and  above  the  ordinary  rate  of 
carriage  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken 
for  the  safe  conveyance  of  soch 
valuable  articles ;  and  all  persons 
sending  or  delivering  parceh  or 
packages  cont^ing  such  valua- 
ble articles  as  aforesud  at  such 
office  shall  be  bound  by  such  no- 
tice, without  further  proof  of  the 
same  having  come  to  their  know- 
ledge." And  also  by  sect.  4,  "That, 
from  and  after  the  first  day  of  Sep- 
tember now  next  ensuing,  no  pub- 
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London  for  one  stage  with  two  men,  and  after  that  with 
one  waggoner  only,  changing  the  waggoner  every  twenty- 
five  miles.  It  was  also  proved,  that  no  stage  waggons 
ever  employed  more  than  one  waggoner  beyond  the  Jirsi 
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lie  notice  or  declaration  hereto- 
fore made  or  hereafter  to  be  made 
shall  be  deemed  or  construed  to 
limit  or  in  anywise  affect  the  lia- 
bility at  common  law  of  any  such 
mul  contractors,  stage  coach  pro- 
prietors, or  other  public  common 
carriers  as  aforesaid,  for  or  In  re- 
spect of  any  articles  or  goods  to  be 
carried  and  conveyed  by  them; 
but  that  all  and  every  such  mul 
contractors,  stage  coach  proprie- 
tors, and  other  common  carriers 
as  aforesud  shall  from  and  after 
the  said  first  day  of  September  be 
liable,  as  at  the  common  law,  to 
answer  for  the  loss  or  any  injury 
to  any  articles  and  goods  in  re- 
spect whereof  they  may  not  be  en- 
titled to  the  benefit  of  this  act,  any 
public  notice  or  declaration  by 
them  made  and  given  contrary 
thereto,  or  in  anywise  limiting 
such  liability,  notwithstanding.** 
And  by  stat.  5,  '^  That  for  the  pur- 
poposes  of  this  act  every  office, 
warehouse,  or  receiving  house 
which  shall  be  used  or  appointed 
by  any  mcdl  contractor  or  stage 
coach  proprietor  or  other  such 
common  carrier  as  aforesaid  for 
the  receiving  of  parcels  to  be  con- 
veyed as  aforesaid,  shall  be  deemed 
and  taken  to  be  the  receiring  house, 
warehouse,  or  office  of  such  mul 
contractor,  stage  coach  proprie- 
tor, or  other  common  carrier;  and 
that  any  one  or  more  of  such  mail 
contractors,  stage  coach  proprie- 
tors, or  common  carrier  shall  be 


liable  to  be  sued  by  his,  her,  or 
their  name  or  names  only;  s^nd  that 
no  action  or  suit  commenced  to 
recover  damages  for  loss  or  injury 
to  any  parcel,  package,  or  person, 
shall  abate  for  the  want  of  joining 
any  co- proprietor  or  co-partner  in 
such  mail,  stage  coach,  or  other 
public   conveyance  by  land  for 
hire  as  aforesaid."    And  also,  by 
sect.  6,  "  That  nothing  in  this  act 
contained  shall  extend  or  be  con- 
strued to  annul  or  in  anywise  affect 
any  special  contract  between  such 
m£ul  contractor,  stage  coach  pro- 
prietor, or  common  carrier,  or  any 
other  parties,  for  the  conveyance 
of  goods  and  merchandizes."  And 
also,  by  sect.  8,  **  That  notlung  in 
this  act  shall  be  deemed  to  pro- 
tect any  mul  contractor,  stage 
coach  proprietor,  or  other  com- 
mon carrier  for  hire  from  liability 
to  answer  for  loss  or  injury  to  any 
goods  or  articles  whatsoever  aris- 
ing from  the  felonious  acts  of  any 
coachman,    guard,   book-keeper, 
porter,  or  other  servant  in  his  or 
their  employ,  nor  to  protect  any 
such    coachman,   guard,     book- 
keeper, or  other  servant  from  lia- 
bility for  any  loss  or  injury  occa- 
sioned by  his  or  their  own  person- 
al neglect  or  misconduct."    But, 
by  sect.  9,  carriers,  although  the 
value  of  the  goods  is  declared,  are 
not  to  be  liable  for  more  than  the 
value  proved  at  the  trial;  and  by 
sect.  10,  they  may  pay  money  into 
Court. 


Beckford 

o. 
Crutwell. 
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stage,  and  very  few  employed  (as  the  defendant*  did)  two 
waggoners  for  the  first  stage. 


Sir  J.  Scarletif  for  the  plaintiff,  argued,  that, 
the  notice,  still  that  would  not  justify  gross  negligence; 
and  he  contended,  that,  if  the  carriers  entrusted  a  Urge 
waggon  with  seven  horses,  and  all  its  contents,  to  the  care 
of  one  waggoner  only,  who  could  not  attend  to  the  horses 
and  the  goods  at  one  and  the  same  time,  it  was  but  nsr 
tural  to  suppose  this  painting  would  be  stolen,  as  in  fact  it 
had  been. 

Lord  Tbnterden,  C.  J.,  left  it  to  the  Jury  to  say— 
Jirst,  whether  the  notice  was  sufficiently  proved  or  not— 
and  secondly,  whether,  if  so,  the  leaving  the  waggon  and 
seven  horses  to  the  care  of  only  one  waggoner  was  talung 
such  reasonable  care  as  the  common  law  imposed  upon 
carriers,  and  from  which  even  the  notice  could  not  pro- 
tect them;  and  his  Lordship  asked  the  Jury  to  state  up- 
on which  point  they  found. 

The  Jury  returned  a  verdiqt  for  the  phuntiff,  statiiig 
that  their  verdict  was  founded  on  the  gross  negligence 
of  employing  only  one  waggoner. 

Sir  J.  Scarlett  and  Piatt,  for  the  pluntiff. 
Campbell  and  Wybom,  for  the  defendant. 
[Attornies — Fovsnes  Sf  W.,  and  FrcwdJ] 


^ 


TRINITY  TERM,  2  WILL.  IV. 


Montgomery  r.  Richardson,  Esq.,  and  Others.  June  22nd, 


J^  ALSE  imprisonment.     Pleas — the  general  issue,  and  Jhe  statemenu 
several  special  pleas,  which  were  holden  bad  on  demurrer,    which  hu  been 

holden  bad  on 
demurrer,  are 

Wybom^  for  the  plaintiff,  proposed  to  read  one  of  the  no*  evidence  for 

,  ,     *•  '  r      r  ^  the  plaintiff  on 

special  pleas,  which  stated  the  fact  of  the  suing  out  of  the  the  general  is- 
writ  by  one  of  the  defendants.  He  contended,  that  he  was   the'jury^re  to 
entitled  to  have  the  special  pleas  read,  as  the  Jury  were  to  a»wf8 jiamagef 

*  '^  '  •'  as  well  as  to  try 

assess  the  damages  upon  them  as  well  as  give  a  verdict  on  the  case  on  the 

general  issue. 

the  general  issue. 

Lord  Tbnterdbn,  C.  J. — Taking  this  as  a  general 
question,  it  would  be  contrary  to  all  the  practice  in  my 
experience,  and  I  believe  in  that  of  every  gentleman  at 
the  bar,  to  hold  that  the  statements  in  a  special  plea  may 
be  evidence  under  the  general  issue.  Then,  as  to  the 
particular  reason  given,  Mr*  Wyborn  contends,  that,  be- 
cause the  Jury  are  to  assess  the  damages  on  the  special 
plea,  therefore  he  is  entitled  to  read  that  plea.  I  am  clearly 
of  opinion  that  he  is  not,  because  there  can  be  no  damages 
on  the  special  plea  until  the  plaintiff  has  proved  his  case 
on  the  general  issue.  Now,  this  he  has  not  done,  as  he 
has  not  proved  that  the  defendant  sued  out  the  writ. 

Nonsuit. 
Wyborn^  for  the  plaintiff. 

Hutchinson^  for  the  defendant. 

[AttOFDies — Frowd,  and  BurtJ] 


In  the  ensuing  term,  fVybom  applied  to  the  Court  to 
set  aside  the  nonsuit;   but  the  Court  refused  a  rule. 

m 

See  the  case  of  Yvrmin  ▼.  Cru-      tion  was  given  by  Lord  LyndAurst, 
cifix,  ante,  p.  98,  in  which  a  simi-      C.  B. 
lar  decision  upon  the  general  ques- 
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1832. 


Adjourned  Sittings  in  London,  after  Trinity  Term, 

1832. 


Juljf  1th, 


Arden  and  Another^  Grent.^  two.  &c.,  v.  Tucker. 


'^Tl'^T' '"    Assumpsit  on  a  biU  for  business  done  as  attoroies. 

partnenntp  as 

attorniet  cannot   The  business  was  done  in  the  Palace  Court,  the  costs  had 

recover  in  a  joint   .  .  _  .  aii../«i 

action  for  biut-  been  taxed ;  and  on  the  part  of  the  plamtins,  a  letter  was 
Paiace^Court^  if  P^^  ^">  written  by  the  defendant  to  the  plaintiffs,  proposing 
it  appear  that      ^q  p^y  a  smaller  sum  than  was  due,  and  askincc  for  a  month 

one  of  tliem  on-  •^^  •'  ^ 

ly  was  a  person  or  six  weeks*  indulgence.     It  also  appeared  that  he  had 

authorised  to  .  i  •         ^ 

practise  in  that    made  Several  promises  to  pay. 

Court. 

Campbell,  for  the*defendant,  proved  that  one  of  the 
plaintiffs  only  was  an  attorney  of  the  Palace  Court,  and 
submitted,  therefore,  that  the  two  could  not  maintain  the 
action.  He  cited  the  case  of  ^ranef  and  Another  v.  Hulh 
bard  {a)  as  in  point,  and  decisive,  and  contended,  with  re- 
spect to  the  promises  to  pay,  that,  if  there  was  no  liability 
originally,  they  would  not  make  any  difference  in  the  case. 
On  this  point  he  cited  Collins  v.  Godefroy  (Jb).  The  evi- 
dence consisted  of  the  roll  of  attornies  of  the  Palace  Court 
produced  by  a  witness  from  the  office  of  the  Deputy  Pro- 
thonotary  of  the  Palace  Court,  from  which  it  appeared 
that  Mr.  Joseph  Arden*s  name  only  was  on  the  roll,  and  not 
those  of  both  the  plaintiffs;  the  warrant  to  sue,  which  was 
in  this  form,  "  Joseph  Arden  is  retained  to  prosecute,"  &c.; 
a  rule  of  the  Palace  Court,  commencing,  "  Upon  hearing 


(a)  4  B.  Moore,  367,  and  2  B.  & 
B.  1 1.  That  case  decides  that  a  re- 
plevin clerk,  who  is  partner  in  an 
attorney's  firm,  must  sue  alone  for 
the  expenses  of  preparing  a  reple- 
vin bond,  though  it  be  prepared  at 
the  office  of  the  firm. 

(6)  I  B.  &  Adol.  950.    In  this 


case,  which  was  an  action  by  an  at- 
torney to  recover  compensatioa  for 
loss  of  time  in  attending  to  gire 
evidence,  it  was  held,  that  a  pro- 
mise to  pay  such  compensatioD, 
it  nut  being  legally  demandable, 
would  not  support  the  action. 


i 
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;he  plaintiff,  and  Mr.  Arden^  his  attorney,  it  is  ordered/' 
Sec.  The  taxed  bill  appeared  to  be  headed  ^'Tucker, 
Bsq.y  to  Messrs,  Jos.  and  R.  £.  Arden.'*  It  appeared 
ilso  that  the  plaintiffs  were  in  partnership  (a). 

Sir  J.  Scarlett^  for  the  plaintiff. — As  there  were  pro- 
nises  to  pay  made  to  both,  the  defendant  is  precluded 
Tom  denying  his  liability.  After  the  bill  of  both  has  been 
Teated  by  him  as  the  bill  of  both,  it  is  too  late  for  him  to 
>bject  to  pay.  The  case  of  Brandram  v.  Hubbard  has  no 
inalogy  to  the  present;  because  in  that  case  the  plaintiffs 
i^ere  only  partners  as  attornies,  but  not  as  replevin  clerks. 
There  is  not  any  law  which  says  that  no  person  shall  have 
in  interest  in  another's  practice,  except  in  the  superior 
[Courts,  where  it  is  prevented  by  statutes,  which  statutes 
lo  not  apply  to  such  a  case  as  the  present 

Campbell. — The  action  is  on  the  retainer,  and  not  on 
my  forbearance;  and  therefore  the  two  plaintiffs  cannot 
naintain  the  action. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  with  you.  I 
cannot  distinguish  this  case  from  that  of  Brandram  y.  Hub- 
hard.  And  with  respect  to  the  promises  to  pay,  I  con- 
lider  that  they  must  apply  to  the  original  cause  of  action, 
md  do  not  vary  the  case.  I  think,  therefore,  that  the 
plaintiffs  must  be  nonsuited.  But  I  will  give  Sir  James 
Scarlett  leave  to  move  to  enter  a  verdict  for  them. 

Nonsuit,  with  leave  &c. 

Sir  J.  Scarlett^  Piatt,  and  White,  for  the  plaintiffs. 
CampbeU  and  Lloyd,  for  the  defendant. 

[Attomies — J.  4*  -R*  £•  Arden,  and  Tucker.'] 

(a)  The  defendant  had  given  and  an  objection  was  made  to  its 
m  undertaking  in  wiidng  to  pay  being  read;  and  after  argument  it 
vbat  should  be  found  due  for  the  was  withdrawn  without  any  de- 
axed  costs.   It  was  not  stamped,  dsion. 

VOL.  V.  s 
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trover. 


Whitworth  V.  Smith,  Foster,  and  Others. 

A.,  a  tenant,  ACTION  on  the  case  for  an  excessive  distress*  The 
Ills  Undiord;  B.'  declaration  contained  several  special  counts ;  and  among 
more  rent  than  ^^^^»  &  count  for  distraining  for  more  rent  than  was  doe. 
was  doe,  and      There  was  also  a  count  in  trover^     The  defendant  Foster, 

remoyed  the 

goods  to  the       and  some  of  the  other  defendants,  pleaded  the  genenl 

ofC;  A.  gave  issue.     The  remaining  defendants  suffered  judgment  by 

i~«rr*°  default. 

delivered  the  It  appeared  in  evidence  that  the  plaintiff  was  tenant  to 

goods  back  to 

the  person  fVom  one  of  the  defendants  of  certain  apartments;  and  a  smiD 
ed^mt^eU,  sum  being  due  for  rent,  a  distress  was  made  by  the  defen- 
that,  as  MMe      Jant,  the  landlord,  for  a  larger  sum  than  was  really  due:  and 

rent  was  due  *  '  ®  ^     ^  -r  » 

from  A.  to  B,,  for  this,  the  whole  of  the  plaintiff's  goods,  to  a  considerable 
liable  to  A.  in  amount,  were  seized  and  taken  away.  Some  of  the  goods 
f"  *-*?®'*  ^^      were  afterwards  removed  to  the  rooms  of  the   defendant 

Foster,  who  was  an  auctioneer,  for  the  purpose  of  safe; 
and  while  they  were  with  him,  the  plaintiff  caused  him  to 
be  served  with  a  notice,  stating  that  the  goods  had  been 
illegally  seized ;  and  desiring  him  not  to  sell  or  part  with 
them.  He  forbore  to  sell  them;  and  it  appeared  that 
they  had  afterwards  been  taken  away,  and,  with  the  rest, 
were  sold  by  the  person  who  had  originally  left  them  at 
Foster's. 

BarstoWy  for  the  defendant  Foster,  submitted  that 
there  was  no  evidence  to  affect  him  with  any  of  the  nus- 
conduct  chargeable  upon  the  original  seizure,  or  the  sub- 
sequent sale;  that  he  had  merely  received  the  goods 
which  had  been  legally  seized  for  rent,  and  returned  them 
to  the  party  who  brought  them  to  him ;  that  he  could 
neither  be  liable  upon  any  of  the  special  counts,  nor 
upon  the  count  in  trover,  which  was  not  maintainable  in  a 
case  where  the  original  seizure  was  lawful,  and  where 
there  was  no  subsequent  conversion. 


\ 
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Lord  Tenterden. — I  am  not  satisfied  that  the  distress 
was  legal;  and,  therefore,  it  must  not  be  so  assumed,    ^hitworth 
There  is  no  evidence  of  any  authority  to  seize,  or  of  any  »• 

notice,  or  of  the  usual  formalities  of  a  distress  and  sale. 

Barstow. — Those  are  not  necessary  for  the  purpose  of 
shewing  that  the  distress  was  legal  at  common  law.  The 
landlord  himself  might  seize  of  his  own  authority ;  and  as 
he  is  made  a  defendant,  it  must  be  taken  that  he  did  so 
seize.  Notice  of  a  distress  for  rent  was  not  necessary  at 
the  common  law.  The  notice,  and  the  other  formalities, 
prescribed  by  the  2  W.  &  M.,  sess.  1,  c.  5,  are  only  neces- 
sary where  the  distrainor  desires  to  proceed  to  a  sale.  By 
the  common  law  the  distrainor  could  not  sell ;  the  distress 
being  only  in  the  nature  of  a  pledge ;  and  it  is  sufficient, 
to  justify  such  a  seizure  at  common  law,  to  shew  the 
tenancy  and  rent  in  arrear.  Those  two  facts  are  in  evi- 
dence, and  serve  to  place  the  goods  in  legal  custody  so 
long  as  they  remained  in  the  possession  of  the  defendant 
Foster.  The  cause  of  action,  for  want  of  compliance  with 
the  requisites  of  the  statute,  may  apply  to  the  landlord 
and  the  other  defendants  who  proceeded  to  sell  the  goods. 
And  the  statute  11  Geo.  2,  c.  19,  s«  19,  expressly  declares 
that  any  irregularity  in  the  dealing  with  a  distress  shall 
not  make  the  party  so  dealing  a  trespasser  ab  initio,  but 
refers  the  tenant  to  his  remedy  for  the  special  damage. 
And  upon  this  it  was  held  in  Wallace  v.  King  (a),  (which 
has  been  followed  in  subsequent  cases),  that  trover  will  not 
lie  for  goods  improperly  sold  under  a  legal  distress. 

Dodd,  for  the  plaintiff. — There  is  enough  to  maintain 
the  count  in  trover.  The  statute  1 1  Geo.  2,  applies  in  its 
terms  only  to  cases  "where  rent*  is  justly  due."  Here 
the  rent  distrained  for  was  not  justly  due,  as  it  was  in  the 
case  of  fTallace  v.  King.    The  distress  therefore  was  not 

(tt)  I  H.  Black.  13. 
s2 
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legal.    No  case  haa  held  that  the  protection  given  by  the 
Whitwoeth    ^^^"^  applies  to  cases  where  more  rent  is  distrained  ftr 
».  than  is  justly  due. 

Smith.  ^        ^ 

Barstow,  in  reply. — It  is  su£Bcient  if  any  rent  is  due,  lo 
as  to  justify  the  making  of  the  distress.  There  is  oe^ 
tainly  no  authority  upon  the  point ;  but  the  opinion  in  die 
profession  has  been,  that  the  remedy  must  be  obtained  bj 
special  action ;  for  all  the  books  of  precedents  in  pleads^ 
contain  the  form  of  a  count  for  distraining  for  more  reot 
than  was  due;  that  count  the  plaintiff  has,  in  the  present 
case ;  and  it  is  applicable  to  the  conduct  of  the  other  de- 
fendants, but  not  to  the  defendant  Foster. 

Lord  Tbnterden  observed,  that  the  plaintiff's  evi- 
dence traced  only  a  part  of  the  goods  to  the  defendant 
Foster;  and  as  there  could  not  be  a  verdict  against  one 
defendant  for  a  larger  sum  than  against  another,  he  asked 
the  plaintiff's  counsel,  if  he  would  take  his  verdict  against 
the  other  defendants  for  the  larger  sum,  and  give  up  the 
defendant  Foster,  without  any  decision  upon  the  present 
question. 

Dodd,  for  the  plaintiff,  said — It  was  more  important  to 
retain  the  liability  of  the  defendant  Foster  for  the  smaller 
sum,  than  to  retain  the  liability  of  the  other  defendants 
for  a  larger  sum  without  him. 

Lord  Tenterden. — Then,  as  I  must  decide  the  ques* 
tion,  I  think  the  defendant  Foster  is  not  liable.  There 
was  a  tenancy,  and  there  was  rent  in  arrear.  This  justi- 
fied the  landlord  in  seizing  the  goods  at  common  law,  as 
for  a  distress.  The  goods  then,  being  in  legal  custody, 
are  taken  to  the  rooms  of  Foster,  and  are  afterwards 
taken  away  by  the  person  who  brought  them.  Foster  did 
no  one  of  the  acts  which  are  the  subject  of  complaint  in 
the  special  counts  of  the  present  declaration.     But  it  is 
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said  that  be  is  liable  in  trover;  and  a  distinction  is  pointed 

out  between  this  case  and  that  in  Henry  Blachstonet  inas-    ^a„^oRXH 

much  as  there  the  whole  rent  for  which  the  seizure  was        ^  »• 

J  •       1     1  •  Smith. 

made  was  justly  due.  There  certainly  is  that  distinction ; 
but  I  think  the  words  of  the  statute  are  satisfied,  for  this 
purpose,  if  any  rent  is  due  at  the  time  of  the  seizure. 
And  this  agrees  with  the  general  opinion  of  the  profession, 
among  whom  it  has  been  customary  (as  has  been  done  in 
the  present  case)  to  add  a  special  count,  complaining  of  a 
distress  for  more  rent  than  was  due.  I  shall,  therefore, 
direct  the  Jury  to  find  a  verdict  for  the  defendant  Foster. 

Verdict  for  the  defendant  Foster.  Verdict 
for  the  plaintiff  against  the  other  defen* 
dants  who  had  pleaded :  And  damages  as- 
sessed against  a  defendant  who  had  suffered 
judgment  by  default  (a). 

Campbell  and  Dodd,  for  the  plaintiff. 
Barstaw,  for  the  defendant,  Foster. 
Plait  and  BaU,  for  the  other  defendants. 
fAttoraies.— IT.  Baker,  and  TUiadam.} 

(a)  For  the  report  of  this  case     of  one  of  the  learned  counsel  en- 
we  are  indebted  to  the  kindness     gaged  in  it. 


THE  CASE  OF 


TRIAL  AT  BAR,  TRINITY  VACATION,  183«. 

BEFORE  LORD  TENTERDEN,  C.  J.,  MR.  JUSTICE  LITTLBDALB, 
MR.  JUSTICE  J.  PARKE,  AND  MR.  JUSTICE  TAUMTON. 


Rex  v.  Pinney,  Esq.  (a).* 

The  genermi  INFORMATION  filed  by  his  Majesty's  Attorney-Gene- 
quire  of  ml*     ^^^*    '^^^  fi^^^  count  of  the  information  stated,  that  on  Ae 

^trate^  at  the  gg^h  day  of  October,  1881,  and  also  at  all  the  times  there- 
time  of  a  not,  ^ 
that  they  should  inafter  mentioned,  the  defendant  was  Mayor  of  the  city  of 

■nd*mtoS^e  Bristol,  and  one  of  the  Justices  of  our  Lord  the  King, 
Im  Md'toke'^  "  assigned  to  keep  the  peace  in  and  for  the  said  dty  and 
them;andtoeii-  county  of  thc  same  city;  and  also  to  hear  and  determine 
this,  they  may    divers  felonics,  trespasses,  and  other  misdemeanors,  ooDh 

call  on  all  the 

King's  subjects 

to  assist  them ;  and  all  the  King's  subjects  are  bound  to  do  lo,  upon  reasonable  wmmiiig^    la  fia/L 

of  law,  a  magistrate  would  be  justified  in  giving  fire-arms  to  Uiose  who  thua  come  to  aaaiit  hiB,ta 

it  would  be  imprudent  in  him  to  do  so. 

It  is  no  part  of  the  duty  of  a  magistrate  to  go  out  and  head  the  constables,  nehher  it  k  ny  fvt 
of  his  duty  to  marshal  and  arrange  them;  neither  u  it  any  part  of  his  duty  to  hire  moi  toaMi 
him  in  putting  down  a  riot;  nor  to  keep  a  body  of  men,  as  a  reserre,  to  act  ■•  oooaskm  may  ivfikv. 
Neither  is  he  bound  to  call  out  the  Chelsea  pensioners,  any  more  than  the  rest  of  the  long's  sab- 
jects ;  nor  is  it  any  part  of  his  duty  to  give  any  orders  respecting  the  fire-arma  in  the  gonsaaidH' 
ahops.  Nor  is  a  magistrate  bound  to  ride  with  the  military ;  if  he  gives  the  military  oOoer  octei 
to  act,  that  is  all  that  is  required  of  him. 

Mere  good  feeling  and  upright  intention  in  a  magistrate  will  be  no  defence,  if  he  haa  beengriky 
of  a  neglect  of  his  duty.  Nor  will  the  fact  of  his  having  acted  under  the  advice  of  othen  be  ay 
defence  for  him.  The  question  is,  whether  he  did  all  that  he  knew  wai  in  Us  power,  and  wMcb 
could  be  expected  from  a  man  of  ordinary  prudence,  firmness,  and  activity. 

On  the  trial  of  a  magistrate  for  neglect  of  duty,  he  ought  not  to  be  found  guilty,  nnleaa  all  the  Jory 
are  satisfied  that  he  has  been  guilty  of  the  same  act  of  neglect;  and  if  four  Jurors  think  tiimgDikj 
of  one  act  of  neglect,  and  eight  think  him  guilty  of  another  act  of  neglect,  that  is  not  anfficicDt 

On  the  trial  at  bar  of  an  information,  the  Special  Jury  wer«»  summoned  firom  a  diataot  eoaaly, 
in  which  the  offence  was  not  charged  to  have  been  committed : — Held^  that  the  Court  bad  no  poavr 
to  order  their  expenses  to  be  paid.  The  Jurors  who  tried  this  information  were  only  paid  flat 
guinea  each,  and  other  Jurors,  who  had  come  from  the  same  county,  and  had  been  iwmiaoncdlB 
try  another  information,  which  was  not  tried,  were  not  paid  any  thing. 

(a)  Although  this  is  not  a  Nisi  gentlemen  engaged  in  l^[il  le- 

Prius  case,  yet,  as  it  is  one  of  the  porting,  we  have  inserted  it  hen^ 

greatest    importance    to    magis-  considering  that  this    report  of 

trates,  and  as  no  note  of  the  sum-  it  will  be  acceptable  to  nagii- 

ming  up  of  Mr.  Justice  Littledale  trates  and  the  profesuon. 
was  taken  by  any  of  the  other 
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mitted  within  the  said  city  and  county;"  and  that,  on  the 
S9th  of  October,  **  there  had  been  divers  tumults,  riots, 
routs,  and  unlawful  assemblies,  of  great  numbers  of  evil- 
disposed  persons,  within  the  said  city  and  county;  and 
divers  and  violent  breaches  of  the  peace  of  our  Lord  the 
King;  and  divers  violent  attacks  and  outrages  had  been 
committed  in  the  said  city  and  county  upon  the  persons 
and  property  of  divers  of  his  said  Majesty's  subjects  there; 
whereof  the  said  Charles  Pinney,  so  being  such  Mayor 
and  Justice  as  aforesaid,  then  and  there  had  notice:  And 
the  said  Attomey*General  further  says,  that,  on  the  next 
day  after  the  said  29th  day  of  October,  to  wit,  on  the  30th 
day  of  October,  in  the  year  aforesaid,  to  wit,  in  the  city 
and  county  aforesaid,  divers  wicked  and  evil-disposed  per- 
sons, to  the  number  of  five  thousand  and  more,  whose 
names  are  at  present  unknown  to  the  said  Attorney-Gene- 
ral, with  force  and  arms,  unlawfully,  riotously,  routously, 
and  tumultuously,  assembled  themselves  together  in  dif- 
ferent parts  of  the  said  city  and  county,  armed  with  iron 
bars,  iron  crows,  pickaxes,  hammers,  pieces  of  wood,  and 
bludgeons,  with  intent  to  disturb  the  public  peace,  and  to 
make  riots,  routs,  tumults,  and  aifrays,  in  the  said  city  and 
county,  and  to  commit  breaches  of  the  peace,  and  out- 
rages upon  the  persons   and  property  of  his  Majesty's 
peaceable  subjects  there ;  of  all  which  premises,  the  said 
Charles  Pinney,  so  being  such  Mayor  and  Justice  as  afore- 
said, then  and  there  also  had  notice.     And  the  said  At- 
torney-General further  says,   that  divers,  to  wit,  three 
thousand  of  the  said  persons,  so  being  unlawfully,  riotous- 
ly, routously,  and  tumultuously  assembled  together,  armed 
as  aforesaid,  and  divers  other  persons  to  the  said  Attor- 
ney-General also  unknown,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  city  and  county  aforesaid, 
with  force  and  arms,  wickedly  and  unlawfully  attacked,  and 
with  the  si^d  hammers,  pickaxes,  iron  crows,  iron  bars, 
and  pieces  of  wood,  forced  and  broke  open  a  certain  com- 
mon and  public  gaol  or  prison  there,  caUed  the  Bridewell^ 
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1893.  and  then  and  there  made  a  great  riot^  noiae,  tunudty  and 
affray  there,  for  a  long  space  of  tittle^  to  wit»  for  ei|^ 
hours;  and  during  that  time,  unlawfully^  wilfully^  HiaK^ 
ciously,  and  with  force,  burned,  demolished,  and  destroyed 
the  said  gaol  or  prison,  and  rescued  diversy  to  wit,  out 
hundred  prisoners,  who  were  then  and  there  lawfully  cob- 
fined  in  the  said  gaol  or  prison,  and  suffered  them  lo  gost 
large;  whereof  the  said  Charles  Pinney,  ao  beiiig  sosii 
Mayor  and  Justice  as  aforesaid,  then  and  there,  to  wityOa 
the  day  and  year  last  aforesaid,  in  the  city  and  county  afoie* 
said,  also  had  notice.*'  The  information  then  went  on  to 
state,  in  nearly  similar  terms,  the  breaking  open  of  dio 
gaol,  the  burning  and  demolishing  of  ''  a  certain  messusge 
and  dwelling  house,  in  the  city  and  county  aforesaid,  of 
and  belonging  to  the  Lord  Bishop  of  Bristol;**  and  dn 
burning  and  demolishing  of  **  divers,  to  wit,  one  hundred 
messuages  and  one  hundred  dwelling-houses,  of  and  belong- 
ing respectively  to  divers  of  his  Majesty's  subjects,  aituate 
in  a  certain  place  in  the  said  city  and  county,  to  wit,  in  s 
certain  place  called  Queen's  Square."  It  then  stated,  thai 
divers  goods  were  stolen;  and  that  the  inhabitanta  of  As 
said  city  and  county  were  greatly  terrified  and  alarmed. 
'*  Nevertheless,  the  said  Attorney-General,  in  fact,  saitb, 
that  the  said  Charles  Pinney,  so  then  and  there  being  sudi 
Mayor  and  Justice  of  the  Peace,  as  aforesaid,  and  wdl 
knowing  of  the  said  riots,  tumults,  and  affrays,  and  of  the 
said  burning,  demolishing,  and  destroying  of  the  said  gaob 
and  messuages,  and  of  all  other  the  premisea  aforesaid; 
but  disregarding,  and  wilfully  and  wrongfully  n^lecting 
the  duties  of  his  said  office  as  such  Jusdce  of  the  Peaee 
as  aforesaid,  did  not  then  and  there  suppress  or  put  an 
end  to,  or  endeavour  to  suppress  and  put  an  end  to,  or  use 
due  means  or  exertions  to  suppress  and  put  an  end  to,  the 
said  riots,  tumults,  and  affrays,  and  to  the  said  burmmf, 
demolishing,  and  destroying  of  the  said  gaols  and  mes- 
suages, and  the  violences,  breaches  of  the  peace,  and  ool* 
rages  as  aforesaid,  as  he  could,  and  might,  and  ought  to 
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hmwe  done,  or  endeavoured  to  execute  the  powers  and  au- 
thorities by  the  laws  of  this  realm  vested  in  him  the  said 
Charles  Pinney,  as  such  Justice  of  the  Peace  as  aforesaid, 
in  that  behalf;  but,  the  said  Charles  Pinney,  then  and 
there,  to  wit,  on  the  day  and  year  first  aforesaid,  and  from 
thence  continually  during  all  the  time  aforesaid,  in  the 
caty  and  county  aforesidd,  wilfully  and  unlawfully  neglect- 
ed his  duty  in  that  behalf,  and  omitted  to  suppress  and 
put  an  end  to,  and  to  endeavour  to  suppress  and  put  an 
end  to  the  said  riots,  tumults,  and  affrays,  and  the  sud 
burning  of  the  said  gaols  and  messuages,  and  the  said 
▼iidences,  breaches  of  the  peace,  and  outrages  aforesaid, 
and  to  provide  and  organize  sufficient  force  for  suppress- 
ing the  same,  although  he  was,  on  the  day  and  year  first 
aforesaid,  and  frequently  afterwards  during  the  time  afore- 
said, requested  so  to  do,  to  wit,  in  the  city  and  county 
aforesaid;  but,  the  said  Charles  Pinney,  during  all  the 
time  aforesaid,  wholly  refused  and  neglected  so  to  do,  or 
^ve  such  orders  and  directions  as  were  necessary  for  re- 
storing peace  and  tranquillity  in  the  said  city  and  county, 
and  as  he,  the  said  Charles  Pinney,  was  of  duty  bound  to 
have  given ;  and  did  withdraw  and  conceal  himself,  not 
only  firom  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled,  as  aforesaid,  but  also  from  all 
such  of  his  Majesty's  loyal  and  peaceable  subjects,  then 
and  there  being  in  the  said  city  and  county,  as  stood  in 
need  of  his,  the  said  Charles  Pinney's,  orders  and  assist- 
ance, and  did  wilfully  and  unlawfully  neglect  and  omit  to 
execute  or  endeavour  to  execute  any  of  those  powers  or 
authorities  by  the  laws  of  this  realm  vested  in  him  the  said 
Charles  Pinney,  as  such  Justice  of  the  Peace  as  aforesaid 
in  that  behalf,  and  did  then  and  there  wilfully  and  un- 
lawfully permit  and  suffer  the  said  persons,  so  unlawfully, 
riotously,  and  tumultuously  assembled  as  aforesaid,  to  be 
and  continue  so  unlawfully,  riotously,  and  tumultuously 
assembled  in  the  commission  of  the  aforesaid  violences. 
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1832.  burnings,  and  destructions  of  property,  breaches  of  the 
peace,  and  outrages,  for  a  long  space  of  time,  to  wit,  dol- 
ing all  the  time  aforesaid,  to  wit,  in  the  city  and  coontj 
aforesaid,  contrary  to  the  duty  of  his  said  oflice  as  Jus- 
tice of  the  Peace  as  aforesaid,  in  contempt  of  our  ssid 
Lord  the  King  and  his  laws,  to  the  evil  example  of  aD 
others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Lord  the  King,  his  crown  and  dignity.**  The  is- 
formation  contained  two  other  counts,  stating  the  ssae 
charges  more  generally:  and  in  these  counts  the  defisadaat 
was  not  stated  to  be  Mayor  of  Bristol,  but  only  to  be  **  one 
of  the  Justices  of  our  said  Lord  the  King  assigned  to  keep 
the  peace  in  and  for  the  said  city  of  Bristol  and  county  of 
the  same  city;  and  also  to  hear  and  determine  dirers  fdo- 
nies,  trespasses,  and  other  misdemeanors  committed  witii- 
in  the  said  city  and  county."    Plea — ^Not  guilty. 

The  trial  occupied  seven  days.  During  the  first  three 
days,  Lord  Tenierden  was  present,  but  evidently  suflfe^ 
ing  much  from  severe  illness;  after  that  period,  his  Lord* 
ship  was  unable  to  be  present ;  and  the  remainder  of  Ae 
trial  was  before  Mr.  Justice  Littledale,  Mr*  Justice  J. 
Parte t  and  Mr.  Justice  Taunton.  The  Jury  was  a  SpecitI 
Jury  of  the  county  of  Berks  (a). 

Nov.  itu  Mr.  Justice  Littledale  (in  summing  up). — ^This  is  as 
information,  filed  by  his  Majesty's  Attomey-Greneralj  whicb 
charges  the  defendant,  as  Mayor  of  Bristol,  with  neglect 
of  duty;  and  there  can  be  no  doubt,  that,  if  a  public  offi- 
cer beguilty  of  neglect  of  his  duty,  he  is  liable  to  be  pro- 
secuted by  information  or  indictment;  but  I  do  not  know 
of  any  instance  of  a  prosecution  similar  to  the  present,  ex* 
cept  that  of  Mr.  Kennett  (6),  who  was  charged  with  not 

(a)  We  have  not  given  any  state-         (b)  See  the  case  of  Rex  v.  Kn- 
ment  of  the  case,  as  those  facts,     net,  pott,  p.  282.    Bj  the  statute 


on  which  the  points  of  law  arise,      13  Hen.  4,  c.  7»  it 

are  stated  by  the  learned  Judge     "That  if  any  riot,  assembly,  «r 

in  his  summing  up.  rout  of  people  agmnst  the  law  be 
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reading  the  riot  act,  in  the  city  of  London,  at  the  time  of 
the  riots  of  1780,  and  also  wit^  the  release  of  some  pri- 
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made  in  parties  of  the  realm, 
the  justices  of  peace,  three,  or 
two  of  them  at   the  least,  and 
the  sheriff  or  under-sheriff  of  the 
eounty  where  such  riot,  assembly, 
or  rout  shall  be  made  hereafter, 
shall  come  with  the  power  of  the 
county,  if  need  be,  to  arrest  them, 
and  shall  arrest  them."  And  by  the 
slat.  2  Hen.  6,  st.  1,  c.  8,  it  is,  af- 
ter reciting  the  before-mentioned 
statute^  enacted,  **  That  the  King*s 
htge  people  being  sufficient  to 
trtmel  in  the  county  where  such 
routs,  assemblies,  or  riots  be,  shall 
be  asnstant  to  the  justices,  com- 
missioners, sheriff,  or  under-sheriff 
of  the  same  county,  when  they 
shall  be  reasonably  warned  to  ride 
vnth  the  said  justices,  commission- 
ers, and  sheriff,  or  under-sheriff, 
in  ud  to  renst  such  riots,  routs, 
and  assemblies,  upon  pun  of  im- 
prisonment and  to  make  fine  and 
ransom  to  the  King.  And  that  the 
bailiffs  of  franchises  shall  cause  to 
be  empanelled  sufficient  persons 
as  before,  upon  pain  to  lose  to  the 
King  40/.,  in  cas^  that  such  suffi- 
dent  persons  may  be  found  with- 
in the  same  franchises;  and  that 
like  ordinances  and  pains  shall 
hold  place  and  take  effect  in  cities, 
boroughs,  and  other  places  and 
towns  enfranchised,  which  have  jus- 
tices of  the  peace  within  the  cities, 
boroughs  and  other  places  afore- 
Bud;  and  that  this  statute  shall 
begin  to  hold  place  presently  after 
the  proclamation  thereof  made." 
Tins  statute  is  thus  set  forth  in  the 
Statutes  at  Large ;  but  on  the  Par- 
liament roll  it  is  in  French,  and 


this  enactment  commences  as  fol- 
lows : — ^^  £t  qe  les  lieges  du  Roy 
esteantz  sufficeantz  pur  travaUler 
en  le  countee  ou  tielx  routes,  as- 
sembles ou  riotes  sont,  soient  as- 
astentz  as  justices,  commissioners, 
▼iscont,  et  soutz-viscont  de  mes- 
me  le  countee,  qant  ils  serront  re- 
sonablement  gamiz  pur  cUvacher 
ove  les  ditz  justices,  commission- 
ers, et  viscont,  ou  soutz-viscont,  en 
aide  de  resistence  de  Uelz  notes, 
routes,et  as8emblez,8ur  peine  dem- 
prisonement  et  ftdre  fyn  et  ranceon 
a  Roy,''  &c.  It  seems  that  the 
word  travaUler  is  mistranslated, 
and  that  this  word  travaUler  means 
"  to  ioork,^*  and  not  "to  travel,'* 

In  the  Case  of  Arms,  Popham's 
Rep.  121 ,  "  upon  an  assembly  of 
all  the  Justices  and  Barons,  in 
Sergeants'  Inn,  this  term,  on  Mon- 
day the  15th  day  of  April,  upon 
this  question,  moved  by  Andersonf 
Gluef  Justice  of  the  Common 
Bench,  whether  men  may  arm 
themselves  to  suppress  riots,  re- 
bellions, or  to  resist  enemies,  and 
to  endeavour  themselves  to  sup- 
press or  resist  such  disturbers  of 
the  peace  or  quiet  of  the  realm; 
and  upon  good  deliberation,  it  was 
resolved  by  them  all,  that  every 
justice  of  peace,  sheriff,  or  other 
minister  or  other  subject  of  the 
King,  where  such  accident  happen- 
ed, may  do  it.  And  to  fortify  this 
th^r  resolution,  they  perused  the 
statute  2  E.  3,  c.  3,  which  enacts, 
'That  none  be  so  hardy  as  to 
come  with  force,  or  bring  force  to 
any  place  in  affiray  of  the  peace; 
nor  to  go  or  ride  armed  night  nor 
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toners.     However,  the  case  of  Mr.  Kennett  differed  firan 
the  present,  as  in  his  case  there  were  two  specific  charges; 


day,  unlew  he  be  a  servant  of  Che 
King  in  his  presence,  and  the  min- 
isters of  the  King  in  the  execntion 
of  his  precepts  or  of  thdr  office, 
and  those  who  are  in  their  com- 
pany assistmg  them,  or  upon  cry 
made  for  weapons  to  keep  the 
peace,  and  this  in  such  places 
where  accidents  happen,  upon  the 
penalty  in  the  same  statute  con- 
tained; whereby  it  appeareth,  that 
upon  cry  made  for  weapons  to 
keep  the  peace,  every  man,  where 
such  accidents  hi^pen  for  break- 
ing the  peace,  may  by  the  law  arm 
lumself  against  such  evil-doers  to 
keep  the  peace;  but  they  take  it 
to  be  the  more  discreet  way  for 
every  one  in  such  a  case  to  attend 
and  be  assistant  to  the  Justices, 
Sheriffs,  or  other  ministers  of  the 
King,  in  the  doing  of  it.** 

This  case  is  cited  with  approba- 
tion by  the  Judges.  Kel.  76. 

In  1  Gurw.  Hawk.  c.  28,  p.  617^ 
it  is  said,  ''It  seems  clear,  that 
every  sheriff,  under-sheriff,  and 
ako  every  other  peace-officer,  as 
constables  &c.  may  and  ought  to 
do  all  that  in  them  lies  towards 
the  suppressing  of  a  riot,  and  may 
command  all  other  persons  what- 
soever to  assist  them  therein. 
Also  it  is  certain  that  any  private 
person  may  lawfully  endeavour  to 
appease  all  such  disturbances  by 
staying  those  whom  he  shall  see 
engaged  therdn  from  executing 
thdr  purpose,  and  also  bystop- 
Tpiag  others  whom  he  shall  see 
conung  to  join  them;  for  if  pri- 
vate persons  may  do  thus  much, 
as  it  is  most  certain  that  they  may. 


towards  the sappresnng  <tf  a( 
mon  affray,  surely  ^ybvitortdMf 
may  do  it  towards  the  suppresaaf 
of  ariot  Also  it  hath  been  hoUea, 
that   private   persons  may  ana 
themselves  in  order  to  nppnm^ 
riot;  from  whence  it  seems  de»- 
ly  to  follow,  that  they  mayahs 
make  use  of  arms  In  the  sopprsi^ 
ing  of  it,  if  there  be  a  neccsaty 
for  their  so  d(ung.    However,  it 
seems  to  be  extremely  hazardon 
for  private  persons  to  proceed  ts 
those  extremities;  and  it  seesn 
no  way  safe  for  them  to  go  so  !■ 
in  common  cases,  lest^  under  tk 
pretence  of  keeping  the  pcaec^ 
they  cause   a   more    enoroMNB 
breach  of  it;  and  therefore  sack 
violent  methods  seem  only  proper 
against  such  riots  as  savour  «tf  re- 
bellion, for  the  suppressing  wheir 
of  no  remedies  can  be  too  sfasip 
or  severe."    It  is  also   md.  Id 
p.  613: — ''But  in  some  eases, 
wherein  the  law  authorises  fore^ 
it  is  not  only  lawful,  but  alss 
commendable,  to  make  use  of  it: 
as  for  a  sheriff  or  constable^  cr 
perhaps  even  for  a  private  person, 
to  assemble  a  competent  nosibcr 
of  people  in  order  with  force  ts 
suppress  rebels  or  enemies,  cr 
rioters,  and  afterwards  with  sadt 
force  actually  to  suppress  them;  sr 
for  a  justice  of  peace,  who  has  a  jmt 
cause  to  fear  arioleat  resistanee^ts 
ndse  thepoffe,  in  order  to  remoee 
a  force  ^  making  an  entry  ists 
or  detaining  of  lands." 

For  the  provisions  of  the  Riot 
Act,  I  Geo.  1,  St.  2,  c  6,  a,  1  ftS, 
see  ante,  VoK  4,  p  442. 


REX  V.  PINNEY,  K.  B.,  S  WILL.  IV. 

whereas  here  is  a  charge  of  general  neglect  of  duty,  from 
Saturday,  the  S9th  of  October,  till  Monday,  the  31  st  of 


Lord  Loughboroughf  in  his  charge 
to  the  Gnad  Jury,  on  the  Special 
CommiBsion,  for  the  trial  of  the 
rioters,  in  1780,  21  State  Trials, 
485,  said,  ''  I  take  this  pnblic  op- 
portunity of  mentionin{(  a  fatal 
mistake,  into  wluch  many  persons 
have  fallen.  It  has  been  ima^ned, 
that  because  the  law  allows  an 
hour  for  the  dispersion  of  a  mob 
to  whom  the  riot  act  has  been 
read  by  the  magistrate,  the  better 
to  support  the  civil  authority,  that, 
daring  that  time,  the  civil  power 
aod  the  magistracy  are  disarmed, 
and  the  King's  subjects,  whose 
doty  it  is  at  all  times  to  suppress 
riots,  are  to  remain  quiet  and  pas- 
sive. No  such  meaning  was  with- 
in view  of  the  legislature,  nor  does 
the  operation  of  the  act  warrant 
any  such  effect.    The  civil  magis- 
trates are  left  in  possession  of 
those  powers  which  the  law  had 
given  them  before.    If  the  mob, 
collectively,  or  a  part  of  it,  or  any 
individual,  within  or  before  the 
expiration  of  that  hour,  attempts, 
or  begins  to  perpetrate  an  out* 
rage  amounting  to  felony,  to  pull 
down  a  house,  or  by  any  other  act 
to  riolate  the  law,  it  is  the  duty  of 
all  present,  of  whatever  descrip- 
tion they  may  be,  to  endeavour  to 
stop  the  mischief,  and  to  appre- 
hend the  offender.   I  mention  tlus 
rather  for  general   informadon, 
than  for  the  pardcular  instruction 
of  the  gentlemen  whom  I  have 
now  the  honor  of  addressing;  be- 
cause the  Riot  Act,  I  believe,  will 
not  cone  immediately  under  your 
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consideration.  Fame  has  not 
ported  that  it  was  any  where,  or  at 
any  time,  read,  during  the  late  dis- 
turbances." 

In  the  case  of  Handcock  v.  Ba- 
kery 2  B.&  P.  234,  Heath,  J.,  said, 
*'  It  is  a  matter  of  thfe  last  conse- 
quence, that  it  should  be  known 
upon  what  occasions  bystanders 
may  interfere  to  prevent  felony. 
In  the  riots  which  took  place  in 
the  year  1780,  this  matter  was 
much  misunderstood,  and  a  gene- 
ral persuasion  prevailed,  that  no 
indifferent  person  could  interpose 
without  the  authority  of  a  magis- 
trate; in  consequence  of  which 
much  mischief  was  done,  which 
might  otherwise  have  been  pre- 
vented.'' And,  in  the  same  case, 
Chambre,J,f  sud,  **  There  is  a  great 
difference  between  the  right  of  a 
private  person  in  cases  of  intend- 
ed felony  and  of  breach  of  the 
peace.  It  is  lawful  for  a  private 
person  to  do  any  thing  to  prevent 
the  perpetration  of  a  felony." 

In  the  case  of  CUffbrd  v.  Bran- 
don, 2  Gamp.  370,  Mansfidd,  C.  J., 
sud,  "  If  any  person  encourages 
or  promotes,  or  takes  part  in  riots, 
whether  by  words,  signs,  or  ges- 
tures, or  by  wearing  the  badge  or 
ensign  of  the  rioters,  he  is  lumself 
to  be  considered  a  rioter,  he  is  lia- 
ble to  be  arrested  for  a  breach  of 
the  peace.  In  this  case  all  are 
principals." 

f  Lord  C.  J.  Tindaj^m  his  charge 
to  the  Bristol  Grand  Jury,  on  the 
SpedaLGoromissionyOn  the  2nd  of 
Januaryj  1832,  said,  '<  It  has  been 
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THE  CASE  OF 

that  month;  and  this  charge  being  more  vague,  it  requires 
therefore  more  serious  attention.     It  appears  that  oo 


well  Mud,  that  the  use  of  the  law 
consists,  first,  in  preserving  men's 
persons  from  death  and  violence — 
next,  in  securing  to  them  the  free 
ei^joyment  of  their  property;  and 
although  every  single  act  of  vio- 
lence, and  each  indi^dual  breach 
of  the  law,  tends  to  counteract  and 
destroy  this  its  primary  use  and 
object,  yet  do  general  risings  and 
tumultuous  meetings  of  the  peo- 
ple in  a  more  especial  and  parti- 
cular manner  produce  this  effect, 
not  only  removing  all  security) 
both  from  the  persons  and  proper* 
ty  of  men,  but  for  the  time  put- 
ting down  the  law  itself,  and  dar- 
ing to  usurp  its  place.  The  law 
of  England  hath,  accordingly,  in 
proportiou  to  the  danger  which  it 
attaches  to  riotous  and  disorderly 
meetings  of  the  people,  made  am- 
ple provision  for  preventing  such 
oflfences,  and  for  the  prompt  and 
effectual  suppression  of  them 
whenever  they  arise;  and  I  think 
it  may  not  be  unsuitable  to  the 
present  occasion,  if  I  proceed  to 
call  your  attention,  with  some  de- 
gree of  detui,  to  the  various  pro- 
visions of  the  law  for  carrying 
that  purpose  into  effect.  In  the 
first  place,  by  the  common  law, 
every  private  person  may  lawfully 
endeavour,  of  his  own  authority, 
and  without  any  warrant  or  sanc- 
tion of  the  magistrate,  to  suppress 
a  riot  by  every  means  in  his  power. 
He  may  disperse,  or  assist  in  dis- 
persing, those  who  are  assembled; 
he  may  stay  those  who  are  engaged 
in  it  from  executing  their  purpose; 


he  may  stop  and  prereat  odiai 
whom  he  shall  see  coming  up, 
from  joining  the  rest;  and  Bit 
only  has  he  the  antbority*  \m 
it  is  Ids  bounden  daty  as  a  gosd 
subject   of  tlie    King,    to  pc^ 
form  this  to  the  utmost  of  hii 
ability.  If  the  riot  be  geaeFsl  sal 
dangerous,  he  may  arm  himidf 
agmnst  the  evil-doers  to  keep  the 
peace.  SuchwastheopimonefsD 
the  Judges  of  England  in  the  tiae 
of  Queen  EUzaheth,  in  acase  cslled 
'  The  case  of  arms/  (Pophsa^ 
Rep.  121),  although  the  Ja^gcs 
add,  '  that  it  would  be  more  di»> 
creet  for  every  one  in  soch  a  cbk 
to  attend  and  be  assistant  to  the 
justices,  sheriffs,  or  other  niai- 
sters  of  the  King  in  doing  tUs.' 
It  would  undoubtedly  he  more  si- 
visable  so  to  do ;  for  the  preseaee 
and  authority  of  the  magistnto 
would  restrain  the  proceefiagto 
such  extremities  until  the  dnpg 
was  sufficiently  immediate^  or  as* 
til  some  felony  was  either  eo»> 
mitted  or  could  not  be  preveated 
without  recourse  to  arms;  sadst 
all  events,  the  assistance  given  by 
men  who  act  in  subordinatioa  sal 
concert  with  the  ciTil  mi^istrste^ 
will  be  more  effectual  to  attaiada 
object  proposed  than  any  tSant, 
however  well-in  tended,  of  weptaat^ 
ed  and  disunited  individuals.  Bit 
if  the  occasion  demands  immedi- 
ate action,  and  no  opportnaity  it 
given  for  procuring  the  advice  or 
sanction  of  the  magistrate^  it  k 
the  duty  of  every  subject  to  set 
for  himself  and  upon  hb  own  re^ 


REX  V.  PINNEY.  K.  B.,  3  WILL.  IV. 

Saturday,  the  S9th  of  Octoberi  Sir  Charles  Wetherell  was 
to  hold  the  gaol-delivery  at  Bristol,  he  being  the  recorder 
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sponsibility  in  suppressing  a  riot- 
oils  and  tumultuous  assembly;  and 
he  may  be  assured  that  whatever 
is  honestly  done  by  him  in  the  ex- 
ecution of  that  object  \vill  be  sup- 
ported and  justified  by  the  com- 
mon law.  And  whilst  I  am  stat* 
lag  the  obligation  imposed  by  the 
law  on  every  subject  of  the  realm, 
I  wish  to  observe,  that  the  law  ac- 
knowledges no  distinction  in  this 
respect  between  the  soldier  and 
the  private  individual.  The  sol- 
dier is  still  a  citizen,  lying  under 
the  same  obligation  and  invested 
with  the  same  authority  to  pre- 
serve the  peace  of  the  King  as  any 
other  subject.  If  the  one  is  bound 
to  attend  the  call  of  the  civil  ma- 
gistrate, so  also  is  the  other;  if  the 
one  may  interfere  for  that  purpose 
when  the  occasion  demands  it, 
without  the  requisition  of  the  ma- 
gistrate, so  may  the  other  too;  if 
the  one  may  employ  arms  for  that 
purpose,  when  arms  are  necessary, 
the  soldier  may  do  the  same.  Un- 
doubtedly the  same  exercise  of 
discretion  which  requires  the  pri- 
vate subject  to  act  in  subordina- 
tion to  and  in  aid  of  the  magis- 
trate, rather  than  upon  his  own 
authority,  before  recourse  is  had 
to  arms,  ought  to  operate  in  a 
still  stronger  degree  with  a  mili- 
tary force.  But,  where  the  danger 
is  pressing  and  immediate;  where 
a  felony  has  actually  been  com- 
mitted, or  cannot  otherwise  be 
prevented ;  and  from  the  drcum- 
stances  of  the  case  no  opportuni- 
ty is  offered  of  obtaining  a  requi- 
sition from  the  proper  authorities; 


the  mUitary  subjects  Of  the  king, 
like  his  civil  subjects,  not  only 
may,  but  are  bound  to  do  their 
utmost,  of  their  own  authority,  to 
prevent  the  perpetration  of  out- 
rage, to  put  down  riot  and  tu- 
mult, and  to  preserve  the  lives 
and  property  of  the  people.  Still 
further,  by  the  common  law,  not 
only  is  each  private  subject  bound 
to  exert  himself  to  the  utmost,  but 
every  sheriff,  constable,  and  other 
peace  officer  is  called  upon  to  do 
all  that  in  them  lies  for  the  sup- 
pression of  riot,  and  each  has  au- 
thority to  command  all  other  sub- 
jects of  the  king  to  assist  them  in 
that  undertaking.  By  an  early 
statute,  which  is  still  in  force  (the 
13  Hen.  4,  c.  7)»  any  two  justices, 
together  with  the  sheriff  or  under- 
sheriff  of  the  county,  shall  come 
\rith  the  power  of  the  county,  if 
need  be,  to  arrest  any  rioters,  and 
shall  arrest  them ;  and  they  have 
power  to  record  that  which  they 
see  done  in  their  presence  against 
the  law;  by  which  record  the  of- 
fenders shall  be  convicted,  and  may 
afterwards  be  brought  to  punish- 
ment. And  here,  I  most  distinctly 
observe,  that  it  is  not  left  to  the 
choice  or  will  of  the  subject,  as 
some  have  erroneously  supposed, 
to  attend  or  not  to  the  call  of  the 
magistrate,  as  they  think  proper, 
but  every  man  is  bound,  when  call- 
ed upon,  under  pain  of  fine  and 
imprisonment,  to  yield  a  ready  and 
implicit  obedience  to  the  call  of 
the  ma^strate,  and  to  do  his  ut- 
most in  assisting  him  to  suppress 
any  tumultuous  assembly;  for  in 
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of  that  city;  and  from  the  opinions  Sir  Charles  expretied 
in  Parliament  on  the  subject  of  Parliamentary  Reform,  it 


the  succeeding  reign  another  sta- 
tate  was  passed,  which  enacts, 
*  That  the  king's  liege  people  be- 
ing sufficient  to  travel,  shall  be 
assistant  to  the  justices,  sheriffs, 
and  other  officers  upon  reasonable 
warning,  to  ride  with  them  in  aid 
to  resist  such  riots,  routs,  and  as- 
semblies, on  pain  of  imprisonment 
and  to  make  fine  and  ransom  to 
the  king.'  In  the  explanation  of 
which  statute,  Dal  ton,  an  early 
writer  of  considerable  authority, 
declares,  '  that  the  justices  and 
sheriff  may  command  and  ought 
to  have  the  aid  and  attendance  of 
all  knights,  gentlemen,  yeomen, 
husbandmen,  labourers,  trades- 
men, servants  and  apprentices, 
of  all  other  persons  being  above 
the  age  of  fifteen  years,  and  able 
to  travel.'  In  later  times  the 
course  has  been  for  the  ma- 
gistrate, on  occasions  of  actual 
riot  and  confusion,  to  call  in  the 
aid  of  such  persons  as  he  thought 
necessary,  and  to  swear  them  as 
special  constables;  and  in  order 
to  prevent  any  doubt,  if  doubt 
could  exist,  as  to  his  power  to 
command  their  assistance  by  way 
of  precaution,  the  statute  1  Geo.  4, 
c.  37)  and  since  that  has  been  re- 
pealed by  the  still  more  recent 
act  of  1  &  2  Will.  4,  c.  41,  the  sta- 
tute last  referred  to  has  invested 
the  magistrate  with  that  power,  in 
direct  and  express  terms,  when 
tumult,  riot,  or  felony  was  only 
Ukely  to  take  place,  or  might  rea- 
sonably be  apprehended.  Again, 
that  this  call  of  the  magistrate  is 
compulsory,  and  not  left  to  the 


choice  of  the  party  to  obey  or  aoc, 
appears  from  the  ezpreM  enact- 
ment of  the  latter  act,  that,  if  k 
disobeys,  unlesa  legally  ezcmptedL 
he  is  liable  to  the  penalties  lad 
punishments  therein  ^edfied.  Bit 
the  most  important  proviaoa  of 
the  law  for  the  soppietaon  of  lioli 
is  to  be  found  in  tlie  statute  i  Geo. 
1,  St.  2,  c.  5»  by  which  it  is  enact- 
ed, '  That,  if  any  persons  to  the 
number  of  twelve  or  more,  haag 
unlawfully,  riotoosly,  and  tom^ 
tuously  assembled  together  to  te 
disturbance  of  the  public  pesec^ 
and  being  required  or  commiad. 
ed  by  any  one  or  more  jostioe  «r 
justices,  or  by  the  sheriff,  &c.f  bf 
proclamation  to  be  made  in  the 
king's  name,  and  in  the  form  stat- 
ed in  the  act,  to  diverse  theoi- 
selves,  and  peaceably  to  depait  ts 
their  habitations,  or  to  their  Isv- 
f  ul  bunness,  shall,  to  the  muabsr 
of  twelve  or  more,  notwithstand- 
ing such  proclamation,  nnlawfsl- 
ly,  riotously,  and  tumultuoiisly  r^ 
main  or  continue  together  for  tk 
space  of  one  hour  after  such  cooh 
mand  or  request  made  by  prodir 
mation,  then  such  continuing  to- 
gether shall  be  acUudged  feleay, 
and  the  offenders  shall  suffer  destk 
as  felons.'    Such  are  the  diflferest 
provisions  of  the  law  of  Bnglasd 
for  the  putting  down  of  tomaita- 
ary  meetmgs;  and  it  is  not  too 
much  to  affirm,  that,  if  the  mesas 
provided  by  the  law  are  promptly 
and  judiciously  enforced  by  thenssr 
gistrate,  and  honestly  seconded  bj 
the  co-operation  of  his  feUow-sob- 
jects,  very  few  and  rare  woaki  be 
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was  feared  that  there  would  be  a  riot,  and  a  deputation 
was  sent  to  London  to  have  an  interview  with  the  Secretary 
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the  instances  in  which  tumultuous 
assemblages  of  the  people  would 
be  able  to  hold  defiance  to  the  laws. 
Let  me  impress  on  the  attention 
of  all  those  who,  from  idleness, 
curiosity,  or  mere  thoughtlessness, 
suffer  themselves  to  form  part  of 
a  riotous  and  disorderly  meeting, 
that  they  subject  themselves  un- 
consciously to  the  danger  of  punish- 
ment for  crimes  which  they  never 
contemplated,  for,  where'  many 
are  collected  together  in  the  pro- 
secution of  an  illegal  object,  it  is 
often  impossible  to  discriminate 
between  the  active  and  unoffending 
part  of  the  mob.  It  requires  evi- 
dence on  the  part  of  the  accused^ 
which  they  may  not  be  able  to 
produce  in  order  to  defend  them- 
selves against  the  charge  of  parti- 
cipation in  the  guilt  of  others. 
The  only  safe  course  for  the  peace- 
able and  well-disposed  on  all  oc- 
casions of  popular  tumult,  is  this, 
to  lend  their  ready  aid  to  assist 
the  magistrates  in  suppressing  it, 
or  at  all  events  forthwith  to  se- 
parate themselves  from  the  rioters. 
'*  One  class  of  cases  likely  to 
come  before  you,  will  be  founded 
upon  the  statute  7^8  Geo.  4, 
c  30,  s.  8,  by  which  it  is  enacted, 
'  that  if  any  persons  riotously  and 
tumultuously  assembled  together, 
to  the  disturbance  of  the  public 
peace,  shall  unlawfully,  and  with 
force,  demolish,  pull  down,  or 
destroy,  or  begin  to  demolish, 
pull  down,  or  destroy,  any  house, 
stable,  coach-house,  out-house, 
warehouse,  o(Bce,  shop,  mill,  &c., 
every  such  offender  is  guilty  of 

VOL.  V. 


felony,  and,  being  convicted  there- 
of, shall  suffer  death  as  a  felon.' 
In  cases  of  this  description,  you 
will  consider  whether  the  indi- 
vidual charged  was  one  of  the 
persons  constituting  a  riotous  as- 
semblage, which  was  effecting  the 
destruction  of  the  building.     If 
he  formed  part  of  such  riotous 
assembly  at  the  time  the  act  of 
demolition  commenced,  or  if  he 
wilfully  joined  such  riotous  as- 
sembly, so  as  to  co-operate  mih 
them  whilst  the  act  of  demolition 
was  going  on,  and  before  it  was 
completed,  in  either  case  he  comes 
within  the  description  of  the  of- 
fence, and  within  the  penalties  im- 
posed by  the  act,  although  he  may 
not  have  been  a  person  who  actually 
assisted  with  his  own  hand  in  the 
demolition  of  the  building.    But 
the  more  numerous  class  of  cases 
seems  to  be  that  which  is  founded 
upon  the  second  section  of  the 
same  statute,  by  which  it  is  enacted 
that  if  any  person  shall  unlawful- 
ly and  maliciously  set  fire  to  any 
house  or  other  building  mention- 
ed above,  whether  the  same  shall 
be  in  the  possession  of  the  of- 
fender, or  in  that  of  any  other 
person,    mth  intent    thereby  to 
injure  or   defraud    any    person, 
every  such  offender  shall  be  guilty 
of  felony,  and,  being   convicted 
thereof,  shall  suffer  death   as   a 
felon.     In  this  offence  you  will 
perceive  it  is  no  constituent  part  of 
the  descriptions  in  the  statute,  that 
the  party  charged  should   form 
one  of  a  tumultuous  or  riotous  as- 
semblage for  the  disturbance  of 
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of  State  on  the  subject.    However,  it  was  determined  that 
the  gaol-delivery  should  be  held;  and  on  the  S9th  of 


the  public  peace:  it  is  an  offence 
that  may  be  committed  by  a  sin- 
gle individual. — You  mil,  there- 
forcy  in  these  cases,  inquire,  finty 
whether  the  party  set  fire  to  the 
building  himself:  in  such  case,  no 
doubt  of  his  guilt  can  exist:  and 
if  the  proof  falls  short  of  this,  you 
will  then  consider  whether  he  was 
jointly  engaged  in  the  prosecution 
of  the  same  object  with  those 
who  committed  the  offence.  If, 
by  his  word  or  gesture,  he  incited 
others  to  commit  the  felony;  or  if 
he  was  so  near  the  spot  at  the  time 
that  he,  by  his  presence,  wilfully 
aided  and  assisted  them  in  the  per- 
petration of  the  crime;  in  either 
of  these  cases,  the  felony  is  com- 
plete without  any  actual  manual 
share  in  its  commission:  and 
where  the  statute  directs  that, 
to  complete  the  offence,  it  must 
have  been  done  with  intent  to  in- 
jure or  defraud  any  person,  there 
is  no  occasion  that  any  malice  or 
ill-will  should  subsist  against  the 
person  whose  property  is  so  de- 
stroyed. It  is  a  malicious  act  in 
contemplation  of  law,  when  a 
man  wilfully  does  that  which  is 
illegal,  and  which,  in  its  necessary 
consequence,  must  injure  his 
neighbour;  and  it  is  unnecessary 
to  observe,  that  the  setting  fire 
to  another*8  house,  whether  the 
owner  be  a  stranger  to  the  prison- 
er, or  a  person  against  whom  he 
had  a  former  grudge,  must  be 
equally  injurious  to  him;  nor  will 
it  be  necessary  to  prove  that  the 
house  which  forms  the  subject  of 
the  indictment  in  any  particular 


case,  was  that  which  was  actually 
set  on  fire  by  the  prisoner.  It 
will  be  sufiicient  to  constitute  the 
offence,  if  he  is  shewn  to  have  fe- 
loniously set  on  fire  another  house, 
from  which  the  flames  communi- 
cated to  the  rest.  No  roan  cao 
shelter  himself  from  punishment, 
on  the  ground  that  the  misclnef 
which  he  committed  was  wider  in 
its  consequences  than  he  originally 
intendeil. 

"  Another  class  of  offenders  will 
be,  that  of  persons  who  stand 
charged  with  acts  of  plunder  and 
theft,  and  these  may  come  before 
you,  either  aggravated  by  the  cir- 
cumstance of  violence  or  threats 
to  the  person  of  the  owner,  or  with 
the  circumstance  of  breaking  into 
his  dwelling  house,  or  stealing  the 
property  thereout,  when  the  house 
was  already  broken  open ;  in  both 
which  cases,  the  offence  is  con- 
sidered of  a  more  aggravated  na- 
ture, and  the  measure  of  punish- 
ment is  consequently  more  severe; 
or  the  facts  may  assume  the  shape 
of  a  simple  larceny  of  the  goods 
of  another;  in  all  which  cases,  as 
in  the  case  of  arson,  before  adver- 
ted to,  all  who  are  present,  aiding, 
assenting,  and  co-operating  in  the 
fact,  are  in  point  of  law  principal 
offenders.  The  only  other  ob- 
servation I  would  suggest  upon 
the  last-mentioned  offence  is  this, 
that,  where  property  which  has 
been  stolen  is  found  in  the  pos- 
session of  any  person  recently 
after  the  theft  committed,  unless 
circumstances  appear  to  rebut 
such  presumption,   he    may   be 
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October,  Sir  Charles  Wetherell  came  to  Bristol.     It  had 
been  deemed  expedient  to  have  three  hundred  special 
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presumed  guilty  of  the  theft,  un- 
til he  can  expliun  or  prove  his 
innocent  possession  of  the  pro- 
perty. 

**  There  is,  however,  one  case 
which  stands  in  a  different  situa- 
tion from  the  rest,  and  to  which 
k  may  he  proper  that  I  should 
eaU  yoiur  particular  attention,  I 
mean  the  case  of  James  Cossley 
Lewis,  who  is  at  present  at  large 
upon  his  recognizance,  but  who 
stands  charged,  upon  an  inquest 
before  tlie  coroner,  with  the  of- 
fence of  manslaughter,  in  shoot- 
ing a  boy  of  the  name  of  Morris. 
It  appears  from  the  depositions 
before  tlie  coroner,  that  Lewis 
was  acting  in  aid  of  the  civil 
authorities,  in  assisting  to  clear 
the  streets,  after  proclamation  liad 
been  regularly  made,  requiring 
the  rioters  to  disperse  themselves, 
and  after  they  had  continued  to- 
gether for  more  than  an  hour  from 
the  time  of  making  proclamation. 
It  appears,  also,  by  the  testiaK>ny 
of  the  witnesses,  that  the  pistol 
was  not  aimed  at  the  boy,  who 
was  imfortunately  struck  by  the 
ball.  The  nature,  however,  of  the 
offence  committed  by  Lewis  will 
not  depend  so  much  upon  that 
fact,  as  upon  the  circumstances 
under  which  the  pistol  was  ori- 
ginally discharged.  If  the  firing 
of  the  pistol  by  Lewis  was  a  rash 
aet,  uncalled  for  by  the  occasion, 
or  if  it  was  discharged  negligently 
and  carelessly,  the  offence  would 
amount  to  manslaughter:  but  if 
it  was  discharged  in  the  fair  and 
honest  execution  of  his  duty,  in 


endeavouring  to  disperse  the  mob, 
by  reason  of  their  resisting;  the 
act  of  the  firing  of  the  pistol  was 
then  an  act  justified  by  the  occa- 
sion, under  the  riot  act  before  re- 
ferred to;  and  the  killing  of  the 
boy  would  then  amount  to  acci- 
dental death  only,  and  not  to  the 
offence  of  manslaughter.** 

By  the  statute  1  &  2  Will.  4, 
c.  41,  s.  1,  (which  wholly  repeals 
the  statute  1  (ieo.  4,  c  37)  it  is 
enacted,  **  That,  in  all  cases  where 
it  shall  be  made  to  appear  to  any 
two  or  more  justices  of  the  peace 
of  any  county,  riding,  or  division 
having  a  separate  commission  of 
the  peace,  or  to  any  two  or  more 
justices  of  the  peace  of  any  liberty, 
franchise,  city,  or  town  in  England 
or  Walet,  upon  the  oath  of  any 
credible  witness,  that  any  tumult, 
riot,  or  felony  has  taken  place  or 
may  he  reasonably  apprehended 
in  any  parish,  to^vnship,  or  place 
situate  within  the  division  or 
limits  for  which  the  said  respect- 
ive justices  usually  act,  and  such 
justices  shall  be  of  opinion  that 
the  ordinary  officers  appointed  for 
preserving  the  peace  are  not  suffi- 
cient for  the  preservation  of  the 
peace,  and  for  the  protection  of 
the  inhabitants  and  the  security 
of  the  property  in  any  such  pa- 
rish, township,  or  place  as  afore- 
said, then,  and  in  every  such  case, 
such  justices,  or  any  two  or  more 
justices  acting  for  the  same  di- 
vision or  limits,  are  hereby  au- 
thorized to  nominate  and  appoint, 
by  precept  in  writing  under  their 
hands,  so  many  as  they  shall  think 
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constables  appointed,  which  was  thought  a  suflScient  force. 
They  were,  indeed,  not  all  special  constables^  as  some  per- 


fit  of  the  hoiueholders  or  other 
persons  (not  legally  exempt  from 
serving  the  office  of  constable) 
residing  in  such  parish,  township, 
or  place  as  aforesaid,  or  in  the 
neighbourhood  thereof,  to  act  as 
spedul  constables,  for  such  time 
and  in  such  manner  as  to  the  said 
justices  respectively  shall  seem  fit 
and  necessary  for  the  preserva- 
tion of  the  public  peace,  and  for 
the  protection  of  the  inhabitants, 
and  the  security  of  the  property 
in  such  parish,  township,  or  place; 
and  the  justices  of  the  peace  who 
shall  appoint  any  special  consta- 
bles by  virtue  of  this  act,  or  any 
one  of  them,  or  any  other  justice 
of  the  peace  acting  for  the  same 
division  or  limits,  are  and  is  here* 
by  authorized  to  administer  to 
every  person  so  appointed  the 
following  oath ;  that  is  to  say — 
'  I,  A.  B.,  do  swear.  That  I  will 

*  well  and  truly  serve  our  Sover- 
'  eign  Lord  the  King  in  the  office 
'  of  special  constable  for  the  pa- 

*  rish  [^or  townshipl  of  , 
'  without  favour  or  affection,  ma- 
Mice  or  ill-will;  and  that  I  will 
'  to  the  best  of  my  power  cause 
'  the  peace  to  be  kept  and  pre- 
'  served,  and  prevent  all  offences 
'  against  the  persons  and  proper, 
'ties  of  his  Majesty's  subjects; 

*  and  that  wliile  I  continue  to  hold 
'  the  siud  office  1  will,  to  the  best 
'  of  my  skill  and  knowledge,  dis- 
'  charge  all  the  duties  thereof  faith- 
'  fully  according  to  law.    So  help 

*  me  God.' 

Provided  always,  that,  whenever  it 
shall  be  deemed  necessary  to  nomi- 


nate and  appoint  such  special  coi- 
stables  as  aforesaid,  notice  of  soch 
nomination  and  appointment,  and 
of  the  circumstances  which  hate 
rendered  such  nomination  nd 
appointment  expedient,  shall  be 
forthwith  transmitted  by  the  jni- 
tices  making  such  nominaiioa 
and  appointment  to  one  of  Us 
Majesty's  priindpal  secretaries  of 
state,  and  to  the  lieutenant  of  tJK 
county.** 

This  statute  also  contains  pro- 
visions that  the  secretary  of  states 
either  on  the  representadon  of 
two  magistrates,  or  of  his  on 
motion,  may  order  that  perMU 
by  law  exempt  shall  become 
special  constables;  in  the  former 
case  for  two  months,  and  in  the 
latter  for  three  months :  and  by 
other  sections  of  this  statute,  jos- 
tices  may  fine  those  who  refoie 
to  be  sworn  in,  or  to  serve,  or 
who  disobey  orders;  and  mif 
make  regulations  for  the  special 
constables,  and  dismiss  them  far 
misconduct.  The  justices  may 
also  order  them  to  be  paid  oat  of 
the  county  rate ;  and  persons  wiio 
resist  the  special  constables,  may 
be  either  fined  on  a  summary  cos- 
viction,  or  prosecuted  by  indiet- 
ment  or  information ;  but  special 
constables  appointed  under  tins 
act  are  not  thereby  to  gain  soy 
settlement,  or  be  exempt  from 
the  militia.  This  statute  abo 
contains  a  form  of  conviction, 
and  various  other  details. 

In  addition  to  the  authorities 
here  set  forth  and  referred  to, 
an  opimon  given  by  Lord  Elien- 
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sons  refused  to  be  sworn,  and  persons  were  hired  (about         1832. 
a  hundred)  to  make  up  the  number.     At  the  Guildhall,  at  ^^^       ' 

Bristol,  the  Court  was  opened,  and  the  charter  read;  and,  v. 

Pin NET 

after  some  hisses  and  groans.  Sir  Charles  Wetherell  pro- 
ceeded to  the  Mansion-house.  There  the  rioting  con- 
tinued, and  stones  were  thrown.  The  Riot  Act  was  read, 
and  the  mob  had  increased  so  much  that  Sir  Charles 
was  obliged  to  leave  the  town.  The  mayor  again  read  the 
Riot  Act,  and  addressed  the  people;  and  the  military,  the 
constables,  and  the  mob,  appeared  to  have  alternately  pre- 
vailed, and  in  the  course  of  the  evening  a  boy  was  unfor- 
tunately killed;  however,  by  twelve  or  one  o'clock  on  that 
night,  all  appears  to  have  been  quiet.  Many  persons  went 
home;  but  the  mayor  remained  in  the  Mansion-house, 
and  did  not  go  to  bed.  At  about  six  or  seven  o'clock  on 
the  Sunday  morning,  the  mob  assembled  in  greater  force 
than  ever,  and  Major  Mack  worth  told  the  mayor,  that,  as 
a  military  man,  he  considered  that  he  (the  mayor)  was 
bound  to  leave  the  Mansion-house;  and  he  did  so.  The 
Bridewell  was  next  attacked  by  the  mob,  and  the  pri- 
soners released ;  and  after  that,  the  mob  destroyed  the 
governor's  house  at  the  gaol,  and  set  free  the  prisoners, 
whom  Sir  Charles  was  to  have  tried.  The  mob  then  de- 
stroyed the  bishop's  palace,  and  the  prison  at  Lawford's- 
gate;  and,  in  the  evening,  they  burnt  the  Mansion-house, 
the  Excise-of&ce,  the  Custom-house,  and  two  sides  of 
Queen's-square;  when  they  were  stopped  by  the  military^ 
and  no  further  mischief  was  done,  and  the  mob  was  finally 
put  down.  A  great  number  oflives  were  lost:  many  who  were 
plundering  the  houses  were  burnt  to  death,  by  the  houses 
being  in  flames;  and  it  therefore  becomes  material  to  con- 
sider whether  all  this  was  occasioned  by  the  neglect  of  the 
civil  or  military  authorities,  or  either  of  them,  or  whether 
it  was  occasioned  by  the  authorities  not  having  sufficient 


borough,  when  at  the  bar,  on  the      be  found  in  Burn's  Justice,  tit. 
subject  of  suppressing  riots,  ^vill      Riot. 
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1832.  force  to  put  down  the  riot;  and  you  are  particularly  to  consi- 
der whether  there  was  any  default  in  the  defendant.  The 
infonnationi  in  the  jirst  count,  alleges,  that,  on  the  29th  of 
October,  there  was  a  riot  in  the  city  of  Bristol,  and  a  great 
destruction  of  property ;  that,  on  the  next  day,  the  rioters 
attacked  and  destroyed  the  Bridewell,  and  attained  die 
gaol,  and  set  the  prisoners  at  liberty;  that  they  demolished 
the  bishop's  palace,  and  broke  open  a  number  of  dwelHiig^ 
houses,  and  burnt  and  demolished  those  houses;  and  that 
the  defendant,  being  mayor,  and  not  regarding  the  dotki 
of  his  office,  but  neglecting  the  same,  did  not  use  due 
means  to  put  an  end  to  the  riot ;  and  that  be  did  not  or- 
ganize a  sufficient  force,  nor  give  such  orders  and  diree- 
tions  as  he  ought,  and  was  bound  to  do;  and  that  he  ab- 
sented and  concealed  himself,  and  permitted  the  rioters  ta 
continue  assembled  for  a  long  time.  The  other  counts  of 
the  information  are  rather  more  general.  Now  a  persoo, 
whether  a  magistrate,  or  peace-officer,  who  has  the  duty  of 
suppressing  a  riot,  is  placed  in  a  very  difficult  situadoo, 
for  if,  by  his  acts,  he  causes  death,  he  is  liable  to  be  in- 
dicted for  murder  or  manslaughter,  and  if  he  does  not  act, 
he  is  liable  to  an  indictment  on  an  information  for  neglect; 
he  is,  therefore,  bound  to  hit  the  precise  line  of  his  duty: 
and  how  difficult  it  is  to  hit  that  precise  line,  will  be  matter 
for  your  consideration,  but  that,  difficult  as  it  may  be,  he  is 
bound  to  do.  Whether  a  man  has  sought  a  public  situa- 
tion, as  is  often  the  case  of  mayors  and  magistrates,  or 
whether,  as  a  peace-officer,  he  has  been  compelled  to  take 
the  office  that  he  holds,  the  same  rule  applies ;  and  if  per- 
sons were  not  compelled  to  act  according  to  law,  diere 
would  be  an  end  of  society;  but  still,  you  ought  to  be 
satisfied,  that  the  defendant  has  been  clearly  guilty  of  neg- 
lect, before  you  return  a  verdict  against  him;  and  here,  I 
ought  to  remark,  that  mere  good  feeling,  or  upright  inten- 
tions, are  not  sufficient  to  discharge  a  man,  if  he  has  not 
done  his  duty.  The  question  here  is,  whether  the  defen- 
dant did  all  that  he  knew  was  in  his  power,  and  whidi 
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would  be  expected  from  a  man  of  ordinary  prudence^         1832. 
firmnesSi  and  activity,  to  suppress  these  riots.     Did  he 
use  those  means  which  the  law  requires  to  assemble  a 
sufficient  force?     Did  he  make  all  the  use   of   those 
means  which  an   honest  man  ought  to  do  by  his  own 
personal  exertions?     According  to  the  testimony  of  Mr. 
Seijeant  LudloWy  the  defendant  acted  under  his  advice; 
he   therefore  had   the   best  legal  advice  that  a  public 
officer  could  be  reasonably  expected  to  have;  and  Major 
Mackworth,  who  is  a  man  of  high  military  rank,  and  of 
great  spirit,  says,  that  the  defendant  was,  in  a  military 
point  of  view,  willing  to  act  on  his  advice;  and  if  he  acted 
under  such  advice,  it  forms  matter  for  your  serious  consi- 
deration in  the  course  of  the  case ;  not  that,  if  the  defen* 
dant  acted  contrary  to  law,  it  will  be  sufficient  to  shelter 
him,  that  he  acted  under  the  advice  of  others ;  still  less  will 
it  guard  him  as  to  matters  not  within  the  scope  of  the  ad- 
vice :  however,  you  will  consider  whether  the  advice  so 
given  was  not  the  correct  advice  under  all  the  circum- 
stances.    With  respect  to  the  not  providing  a  sufficient 
force,  there  is  no  doubt  that  very  great  calamities  afterwards 
occurred ;  but  I  think  you  ought  not  to  consider  that :  for,  al- 
though, if  it  could  have  been  foreseen  that  the  military  would 
have  been  withdrawn  and  such  destruction  would  have 
ensued,  it  was  possible  that  a  very  large  civil  force  might 
have  been  collected  by  great  over-exertion  on  the  part  of 
the  magistrates;  yet  you  ought  to  judge  only  of  what  ap- 
peared at  the  time,  because,  as  the  magistrates  could  not 
foresee  all  this,  they  might  have  collected  an  immense  force, 
and  no  riot  might  have  taken  place;  and  then  the  magis- 
trates would  only  have  been  laughed  at  by  every  body. 

In  this  information,  various  acts  of  neglect  are  imputed 
to  the  defendant — the  not  assembling  a  sufficient  force — 
not  protecting  the  gaol — not  protecting  the  palace,  &c. — 
Now  if  four  of  you  think  that  one  particular  act  of  neglect 
is  proved,  and  eight  of  you  think  that  it  is  not,  and  those 
eight  should  think  that  another  act  of  neglect  is  proved. 
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1832.         which  the  first  four  think   is  not  proved;   though  yoa 
should  thus  all  think  him  guilty  of  neglect^  that  b  not 
sufficient,  and  you  ought  not  to  find  a  verdict  agdnst  the 
defendant,  unless  you  all  think  him  guilty  of  the  same  act 
of  neglect.     The  first  neglect  that  is  imputed  to  the  de- 
fendant  is,  that  he  did  not  assemble  a  sufficient  foroe,  and 
that  he  did  not  head  the  constables.     On  this  part  of  die 
case,  it  appears  that  a  meeting  was  held  previously  to  the 
arrival  of  Sir  Charles  Wetherell,  and  such  a  number  of 
special  constables  as  was  then  considered  sufficient,  was 
sworn  in.     You  will  consider  whether  the  Mayor  was  to 
blame  so  far;  but  then  it  is  said  that  he  did  not  go  out 
and  head  these  constables  on  the  Saturday  night.     Now 
it  is  proved  that  he  did  go  out  and  read  the  Riot  Act,  and 
that  he  was  actually  struck,  and  that  his  life  was  in  danger, 
and  he  was  always  near  the  spot;  and  it  appears  to  me 
that  a  mayor  is  not  bound  to  go  out  to  head  the  constables, 
which  is  usually  the  province  of  the  chief  constable,  who 
would  be  hkely  to  do  that  duty  much  better  than  a  mayor 
could  be  expected  to  do  it ;  and  for  any  thing  that  had  re- 
quired the  presence  of  the  defendant,  it  was  very  easy  to 
have  gone  to  him  at  the  Mansion-house,  where  he  was 
during  the  whole  of  the  riots  of  that  evening,  the  riot  at 
that  time  being  in  Queen's-square,  in  which  the  Mansion- 
house  itself  is  situated.     It  is  also  alleged  that  the  mayor 
did  not  *^  organize  *'  the  constables.   The  word  *^  organise" 
is,  I  believe,  a  new  term  in  legal  proceedings;  and  I  do 
not  think  that  it  ever  before  found  its  way  into  any  indict- 
ment  or  information ;  nor  do  I  believe  that  it  was  ever 
found  before  in  any  kind  of  pleading;  I  suppose  that  it 
means   that  the   defendant  should  have  marshalled  and 
arrayed  the  constables:  but  it  belonged  much  more  to  the 
chief  constables  to  arrange  the  men  of  their  wards  than  for 
the  mayor  to  do  it.   However,  to  all  this  earlier  part  of  the 
case  there  is  a  general  answer  to  be  given,  which  is,  that 
all  was  quiet  by  twelve  o'clock  on  the  night  of  Saturday; 
and  Mr.  Hare,  the  under-sheriff,  tells  us  that  the  mob,  up 
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to  that  time,  was  not  greater  than  he  had  seen  before  at        1832. 
elections.     The  next  thing  imputed  against  the  defendant 
is,  that  there  was  a  want  of  energy  in  his  conduct  in  not 
ordering  the  military  to  fire  upon  the  rioters.     Upon  this 
part  of  the  case,  it  appears  that  he  was  intending  to  do  so, 
but  was  dissuaded  by  Colonel  Brereton,  and  also  by  Major 
Mackworth;  and  if  the  defendant  had  given  an  order  to 
fire  upon  the  rioters,  and  death  had  ensued,  he  would^ 
upon  an  indictment  for  murder  or  manslaughter,  have. had 
great  difficulty  to  defend  himself,  if  it  had  appeared  that 
he  had  given  the  order  to  fire  against  the  advice  of  two 
distinguished  military  officers.   I  cannot  say  that  he  could 
not  have  made  a  defence;  but  a  strong  pritnd  facie  case 
would  have  been  made  against  him.     However,  the  prin- 
cipal charge  up  to  this  time  is,  that  the  defendant  did  not 
assemble  a  sufficient  force  to  suppress  the  riot ;  and  on 
this  charge  the  statutes  1  Geo.  4,  c.  37,  and  1  &  S  Will.  4, 
c.  41,  have  been  referred  to  on  the  part  of  the  prosecution. 
There  is,  however,  in  this  information  no  specific  charge 
founded  on  either  of  those  statutes;  and  even  if  there  had 
been,  it  must  have  been  shewn  that  regular  steps  had  been 
taken  before  the  defendant  could  have  acted  upon  either  of 
those  statutes.     There  is  no  proof  of  any  deposition  upon 
oath  having  been  made  as  required  by  those  acts  of  Parlia- 
ment ;  and  the  majority  of  the  Court  are  of  opinion,  that  there 
18,  in  this  case,  no  question  for  you  to  consider  on  either  of 
those  statutes ;  and  that  you  must,  therefore,  deal  with  this 
case  as  if  they  had  never  been  passed;  and  the  great  ques- 
tion for  you  to  consider  is,  whether  the  defendant  has 
done  those  things  which  the  general  rules  of  law  require  of 
magistrates :  which  are,  that  they  should  keep  the  peace 
and  restrain  rioters,  and  pursue  and  take  them ;  and  to  en- 
able them  to  do  this,  they  may  call  on  all  the  king's  sub- 
jects to  assist  them;  and  the  king's  subjects  are  bound  to 
do  so.     They  are  to  call  on  the  king's  subjects,  who  are 
bound  to  assist  them   upon   reasonable  warning.     One 
great  question  is — Has  this  been  done  by  the  defendant  in 
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1832.        this  case?    If  it  has,  he  has  done  what  is  requited  of  bin 
by  law.     It  is  said,  on  the  part  of  die  prosecutioiiy  thtl 
there  was  no  plan  proposed  by  the  mayor  or  magistralesi 
that  no  magistrates  were  present  to  reoeWe  those  wlio 
came  to  assist  them;  and  that,  at  the  demolitioii  of  die 
prisons,  the  palace,  &c.  there  was  no  suflicieiit  tome  tn 
repel  the  rioters.    No  doubt  that  is  a  tufficieiit  primt 
/ode  case  to  call  on  the  defendant  for  an  answer.    Nov 
the  answer  of  the  defendant  is  this,  that  on  the  Sunday 
morning  he  sent  to  collect  a  civil  force,  and  called  at  se- 
veral houses,  and  spoke  to  persons  in  the  streets;  and  thai 
it  being  Sunday,  he  expected  that  persons  would  be  atdiar 
places  of  worship,  and  he  could  have  their  attendanee 
sooner  than 'if  he  had  had  to  send  to  them  at  their  booses; 
and  he  therefore  sent  to  the  churchwardens  of  the  parishes 
and  had  notices  posted  and  circulated  about  the  towoi 
stating  that  he  wished  to  assemble  a  ccmstabulary  foree, 
and  that  the  inhabitants  of  the  several  parishes  should 
form  themselves  into  bodies  and  attend  him  at  the  Guild- 
ball.    This  was  what  the  defendant,  as  mayor^  was  bomid 
to  do;  and  it  appears  that  these  notices  were  read  in  the 
different  places  of  worship;  and  if  sufficient  persons  had 
attended  in  pursuance  of  these  notices,  there  is  great  rea- 
son to  believe  that  many  of  the  unfortunate  circumstances 
which  afterwards  occurred  would  not  have  taken  place. 
By  law,  all  the  king's  subjects  are  to  come  together  upon 
reasonable  warning  from  the  magistrate,  and  to  come  to 
his  aid.     If  this  was  a  reasonable  warning,  that  is  all  tbst 
was  required  of  the  defendant.    Another  question  will  be» 
whether  this  warning  was  sufficiently  early?     As  the  riot 
was  at  an  end  on  the  Saturday  night,  it  was  hardly  necee- 
sary  to  send  any  warning  during  the  night-time^  and  if  the 
defendant  had  not  waited  for  the  assembling  of  the  people 
at  divine  worship,  he  must  have  sent  out  a  vast  number 
of  messengers,  who  must  have  delivered  written  notices, 
because,  if  verbal  messages  only  had  been  left  for  them, 
the  people  might,  and  probably  would,  have  affected  not 
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to  understand  the  meaning  of  the  notice.  You  will,  there- 
fore,  consider  whether  the  defendant  did  not  act  in  a  pro- 
per mode  under  all  the  circumstances  of  the  case;  and  if 
the  defendant  did  all  that  the  law  required  of  him,  be  is 
not  liable  to  be  found  guilty  upon  this  information.  It 
further  appears,  that,  when  these  notices  had  been  sent 
out,  many  persons  would  not  attend;  and  that,  from  one 
cause  or  another,  not  more  than  one  hundred  or  one  hun- 
dred and  fifty  did  in  fact  attend.  Now,  the  population  of 
Bristol  being  about  one  hundred  thousand,  at  least  twen- 
ty thousand  might  have  been  fairly  expected  to  attend  up- 
on these  notices ;  and  even  of  those  who  did  come  some 
would  not  act  without  the  military,  and  others  would  not  act 
without  fire-arms  being  given  to  them;  and  although,  in 
point  of  law,  the  defendant  might  have  given  fire-arms  to 
them,  still  it  would  have  been  the  height  of  imprudence 
to  have  given  fire-arms  indiscriminately  to  persons  who 
might  not  know  their  use,  and  who  might  be  under  no 
control,  and  who,  not  being  used  to  act  together,  might 
have  been  cut  off  from  the  rest  of  the  force,  and  the  arms 
have  by  those  means  got  into  the  hands  of  the  rioters;  in- 
deed. Major  Mackworth  states  that  it  is  considered  im- 
prudent to  put  arms  into  the  hands  of  young  troops.  In 
point  of  law,  the  defendant  would  have  been  justified  in 
giving  those  persons  arms,  but  it  would  have  been  very 
imprudent  for  him  to  have  done  so.  If  the  defendant  did 
aU  that  he  could  to  assemble  a  force,  it  was  no  fault  of 
his  that  they  would  not  act ;  and  it  appears,  on  the  evi- 
dence on  both  sides,  that  there  was  no  great  disposition  to 
attend  to  the  requisitions  of  the  defendant.  It  has  been 
said,  that  the  defendant  ought  to  have  called  out  the 
Chelsea  pensioners ;  but,  with  regard  to  that,  I  apprehend 
that  the  defendant  was  not  bound  to  call  out  the  Chelsea 
pensioners  any  more  than  any  other  of  his  Majesty's  sub- 
jects ;  and  you  are  to  consider,  not  whether  a  very  extra- 
ordinary exertion  might  not  have  procured  more  force. 
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18a2«  but  whether  the  defendant  has  been  guilty  of  a  neglect  o( 
that  duty  which  the  law  has  imposed  upon  him.  However, 
it  appears  that  only  about  twenty  Chelsea  pensioners  at- 
tended,  which  was  but  a  small  number.  With  regard  to 
the  defendant's  not  making  the  best  use  of  such  force  as 
did  come,  it  appears  that  there  was  an  infdisposition  to  la- 
sist  the  defendant,  because  some  had  a  dislike  to  Sir 
Charles  Wetherell,  and  others  a  dislike  to  the  corpwa- 
tion;.  and  at  the  Bishop's  palace,  on  the  Saturday  nigfat, 
we  find  that  of  the  special  constables  who  had  attended, 
many  went  away  and  did  not  do  what '  they  had  undo- 
taken;  and  on  the  Monday  morning  we  also  find  that  se- 
veral of  the  persons  who  came  and  offered  to  become  spe- 
cial constables  had  been  seen  in  the  riot  the  night  before; 
and  you  will  have  to  consider  whether  there  was  any  dii- 
position  on  the  part  of  the  people  to  assist  the  defendant 
as  mayor.  It  appears^  that  by  the  Monday  a  much  greater 
force  was  organized.  The  services  of  two  hundred  men 
had  been  offered  by  a  Cathohc  priest;  but  that  was  not 
till  the  Monday;  and  by  that  time  the  under-sheriff  had 
organized  two  thousand  seven  hundred,  or  two  thousand 
eight  hundred  men,  and  more  military  had  arrived  in  die 
city,  and  a  considerable  change  of  feeling  had  taken  place; 
and  it  is  reasonable  to  suppose  that  by  that  time  people  fiek 
that,  as  the  burnings  continued,  no  one  could  tell  whoae 
property  would  be  destroyed  next.  It  appears,  that,  ao 
early  as  the  Saturday  evening,  something  was  aaid  about 
the  calling  out  of  the  posse  comitatus^  but  that  that  coold 
not  be  effected  that  night.  Now,  the  calling  out  of  the 
posse  comitatus  may  be  by  a  justice  or  by  the  sheriff;  and 
the  calling  out  of  the  posse  comitatus  is  only  the  call- 
ing out  of  the  people  to  assist  the  magistracy ;  and  what 
was  done  by  the  mayor  on  the  Sunday  morning  was  the 
same  in  effect,  only  that  there  was  not  the  formality  of 
summonses.  It  has  been  objected,  that  the  defendant  did 
not  keep  a  force  of  ten  or  twelve  resolute  men  to  act  as 
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occasion  might  require:  I  do  not  think  that  that  is  any 
part  of  the  duty  of  a  justice  of  the  peace;  his  duty  is  to 
quell  riotSy  but  not  to  keep  men  to  act  as  occasion  may 
require:  besides,  the  force  that  the  defendant  had  under 
his  control  seems  to  have  been  too  small  to  admit  of  a 
carps  de  reserve  of  this  kind  being  taken  out  of  it.  An- 
other charge  is,  that  the  defendant  did  not  protect  the 
Bridewell;  and  it  is  said  that  a  force  of  twenty  resolute  men 
might  have  protected  it:  but  it  seems  that  the  mayor  had 
no  such  force ;  indeed,  these  resolute  men  must  have  been 
men  used  to  such  duty,  men  used  to  give  and  receive  hard 
blows,  and  to  act  at  all  hazards ;  now  we  find  that  the 
mayor's  force  was  not  of  this  description,  as  a  part  of  those 
who  had  been  with  him  went  away  instead  of  acting.  I 
now  come  to  the  mayor's  going  to  the  White  Lion  on  the 
Sunday  night.  It  appears  that  he  had  been  up  all  the 
Saturday  night,  and  that  the  White  Lion  is  in  the  same 
street  as  the  Guildhall;  and  as  he  could  be  easily  found 
when  sent  for,  it  was  no  more  than  if  he  had  taken  some 
repose  in  another  room;  and  you  will  say  whether  he  was 
not  justified  in  taking  even  more  repose  than  it  appears 
that  he  did,  more  especially  as  he  had  no  more  authority 
than  any  other  magistrate  of  the  city  of  Bristol.  With  re- 
spect to  the  protection  of  the  gaol,  you  will  consider  whe- 
ther the  defendant  had  any  sufficient  force  for  that  pur- 
pose. It  has  been  said  that  he  might  have  cut  it  ofif  from 
the  city  by  destroying  a  draw-bridge.  But  that  is  rather 
the  act  of  a  military  man ;  and  it  could  hardly  be  expect- 
ed of  a  civil  magistrate  (who  probably  had  never  heard  of 
cutting  ofif  a  place  in  his  life),  that  he  should  be  competent 
upon  a  matter  of  military  tactics  or  engineering.  Another 
charge  is,  that  the  defendant  did  not  protect  the  bishop's 
palace;  and  on  this  part  of  the  case  it  appears  that  the  de- 
fendant, accompanied  by  Mr.  Serjeant  Ludlow,  went  to 
it,  but  had  not  sufficient  force  to  enable  him  to  save  it;  and 
it  appears  also  that  the  soldiers  went  away ;  but  why  they 
did  do  so  we  have  no  account;  and  the  other  force  with 
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1832.  the  defendant  k  proved  to  have  been  perfectly  inadequate 
Another  thing  alleged  agaust  the  defendant  is,  that  the 
Doddington  troop  of  horse  arriyed  in  consequence  of  a  r^* 
quisition  from  the  defendant,  and  that  he  was  not  in  toeh 
a  situation  as  was  necessary  to  receive  them.  Now  it  ap- 
pears that  accommodations  had  been  provided  for  ibtm, 
and  that  they  left  the  city  because  a  person  at  the  door«f 
Fisher's  livery  stables  told  them,  that  there  was  no  a^ 
commodation  for  them  there.  As  to  who  that  peraon  wai^ 
we  have  no  account ;  but  probably  he  was  some  penoo 
who  did  not  wish  this  troop  to  act  against  the  riotm. 
Another  charge  is,  that  being  required  to  ride  with  the 
14th  Light  Dragoons,  the  defendant  would  not  do  sa  b 
my  opinion  he  was  not  bound  to  do  so.  I  do  not  thisk 
that  a  justice  of  the  \reRce  is  bound  to  ride  up  and  chaife 
with  the  military.  The  military  officer  maff  act  without  SBf 
magistrate,  but  no  prudent  military  man  would  do  sOt  b^ 
cause  his  acting  may  be  attended  with  the  loss  of  life; 
but  if  a  magistrate  gives  him  an  order  to  act,  that  is  aB 
that  is  required.  If  the  law  were  otherwise,  ^eat  inooo- 
venienoe  would  ensue ;  for  if  it  were  necessary  that  the 
magistrate  should  ride  with  the  troops  when  they  charged, 
it  would  be  necessary  for  him  to  ride  with  them  every  time 
that  they  did  so;  and  it  would  be  very  injudicious  in  naii|f 
cases,  that  a  magistrate  should  charge  with  the  militaiy; 
more  especially,  if,  like  the  defendant,  he  was  the  mayor 
of  a  town,  and  many  persons  from  various  quarters  weie 
likely  to  come  to  him,  from  time  to  time,  for  orders.  Some 
evidence  has  been  given,  that  the  defendant  has  been  sees 
on  horseback ;  and  from  this  you  are  asked  to  infer  that  be 
could  ride:  but  to  ride  in  a  charge  of  cavalry ,  it  is  not 
enough  for  a  man  to  be  merely  able  to  ride.  To  ride  wilh 
the  military  you  must  ride  as  they  do ;  and  if  a  magistrate 
were  to  ride  with  the  military,  he  would  not  only  be  is 
danger  of  being  soon  unhorsed,  but  he  would  also  be, 
most  probably,  singled  out  by  the  rioters,  and  destroyed. 
Indeed,  with  respect  to  riding  at  the  head  of  the  troops, 
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even  military  commanders  do  not  do  that  on  all  occasions;  1832. 
they  only  do  so  at  particular  times,  and  under  particular 
circumstances;  and  I  see  no  reason  why  a  magistrate 
ahould  do  it.  Another  ground  of  complaint  against  the 
defendant  is>  that  he  did  not  attend  to  the  fire-arms  that 
were  in  the  town,  in  the  gunsmiths'  shops ;  and  it  appears 
that  when  one  gentleman  put  a  question  on  this  subject) 
he  was  led  to  believe,  from  the  answer  he  received,  that 
no  directions  had  been  given  respecting  them.  However, 
you  will  have  to  say,  whether  it  was  not  prudent  to  con- 
ceal the  state  of  the  arms,  as,  in  point  of  fact,  early  on  the 
Sunday,  the  magistrates  had  caused  all  the  locks  to  be 
taken  off  the  fire-arms;  and,  besides,  I  am  not  aware  that 
a  magistrate  is  guilty  of  criminal  neglect,  if  he  does  not 
give  orders  respecting  the  arms  in  the  gunsmiths'  shops ; 
all  that  he  is  bound  to  do,  is  to  give  the  |)eople  reasonable 
warning  to  come  out  and  assist  him  in  quelling  the  riot, 
and  to  make  the  best  use  of  them  when  they  are  assembled* 
Some  question  has  been  made  as  to  the  personal  conduct 
of  the  mayor.  It  is  charged,  that  he  escaped  from  the 
Mansion-house  over  some  leads  on  the  Sunday.  Now  it 
appears  by  the  testimony  of  Major  Mackworth,  that  the 
life  of  the  defendant  was  in  danger;  and  that,  though  he 
was  told  so,  he  was  unwilling  to  leave  the  Mansion-house. 
Indeed,  he  seems  to  have  had  the  same  feeling  as  the 
captain  of  a  ship  at  a  time  of  shipwreck,  that  is,  that  he 
will  be  the  last  man  to  leave  it :  however.  Major  Mack* 
worth,  considering  that  the  life  of  the  defendant  was  in 
danger,  again  urged  him  to  depart,  and  he  left,  and  was 
advised  to  go  to  Clifton ;  but  he  refused  to  leave  the  city, 
and  went  to  the  house  of  Mr.  Grainger,  where  it  is  proved 
that  several  persons  knew  that  he  was.  With  respect 
to  the  personal  courage  of  the  defendant,  Major  Mack- 
worth  says,  that  he  never  saw  a  man  more  cool  and  col- 
lected in  his  life,  and  that  too  at  a  time  when  he  considered 
the  life  of  the  defendant  to  be  in  danger:  indeed,  the 
defendant  appears  to  have  displayed  great  personal  cour- 
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1832.  age.  He  was  placed  in  a  most  unfortunate  situation— he 
had  no  military  force  who  would  act — ^there  was  a  feeGng 
against  the  corporation — and  no  disposition  to  quell  the 
mob.  Another  charge  is,  that  the  defendant  did  not 
endeavour  to  preserve  QueenVsquare ;  however,  that 
seems  to  have  been  a  very  hopeless  case,  as  it  would  have 
required  a  very  strong  force  to  have  put  down  the  riot 
that  existed  there.  It  was  no  part  of  the  duty  of  the 
defendant  to  hire  men  to  put  down  the  riots ;  his  duty  was 
only  to  collect  those  who  would  come  upon  reasonable 
warning.  It  appears  that,  on  the  arrival  of  Major  Beck- 
with,  of  the  14th  Light  Dragoons,  he  found  the  defendant 
and  other  magistrates  assembled,  and  that  he  asked,  that 
some  of  them  would  go  out  with  him ;  but  that  they  re- 
fused. He  says,  '*  I  put  the  question  to  each  individuaUy, 
and  one  said,  that  it  would  make  him  unpopular,  and  he 
feared  his  shipping  might  be  burnt;  another  said,  that  he 
feared  that  his  property  would  be  destroyed ;  and  they 
all  said 9  they  could  not  ride:  and,  on  some  gentleman 
saying  that  Alderman  Hilhouse  could  ride.  Alderman 
Hilhouse  said,  that  he  had  not  been  on  a  horse  for  eighteen 
years,  and  that  he  would  hold  any  one  responsible  who 
would  venture  to  say  he  could  ride."  Still  it  was  no  part 
of  a  magistrate's  duty  to  ride  with  the  troops;  and  it  it 
proved  that  the  defendant  signed  an  order,  giving  Major 
Beckwith  authority  to  act,  and  you  will  say  whether  be 
was,  on  that  occasion,  guilty  of  a  neglect  of  his  duty.  The 
charge  in  this  case  is  very  general  and  indefinite ;  and  you  wiM 
consider  whether  the  defendant  took  the  stepjs  prescribed 
by  law  to  collect  a  force,  and  whether  he  used  that  force 
as  he  ought;  you  will  consider  whether  there  was  in  him  a 
criminal  neglect  of  duty;  and  if  you  think  that  there  wta, 
you  will  find  the  defendant  guilty ;  but  if  you  think  there 
was  not,  you  will  acquit  him.  I  will  read  over  the  evidenoei 
if  you  wish  it;  and  should  either  of  my  learned  brothers 
think  it  necessary  to  add  any  thing  to  my  remarks,  they 
have  the  right  of  so  doing  if  they  think  proper. 
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Mr.  Justice  J.  Parke. — I  do  not  think  it  necessary  to 
add  any  thing. 

Mr.  Justice  Taunton. — ^Nor  do  L 

Verdict — Not  Guilty.  The  Jury  handed  in 
a  written  paper  in  the  following  terms: — 
''  We  unanimously  find  Charles  Finney,  the 
late  Mayor  of  Bristol,  not  guilty  of  the  mis- 
demeanors wherewith  he  is  charged.  We 
are  of  opinion,  circumstanced  as  he  was; 
menaced  and  opposed  by  an  infuriated  and 
reckless  mob;  unsupported  by  any  sufficient 
force,  civil  or  military;  deserted  in  those 
quarters  where  he  might  reasonably  have 
expected  assistance;  that  the  late  Mayor 
of  Bristol  acted  according  to  the  best  of 
his  judgment,  with  zeal  and  personal  cou* 
rage  "  (a). 

Denman,  A.  G.,  Harney  S.  G.,  Wilde  and  Coleridge^ 
Serjts.,  Shepherd^  and  Wightman,  for  the  prosecution. 

Sir  J.  Scarlett^  Campbell^  Ludlow,  Serjt,  and  FoUett, 
for  the  defendant. 

[Attornies — Maude  4*  BouMtr,  and  Jennings  Sf  Bolton,'] 

The  Foreman  of  the  Special  Jury  (Captain  Gardiner) 
asked  the  Court  to  order  that  the  expenses  of  the  Jury 
might  be  paid,  as  they  had  all  come  from  Berkshire,  and 
had  been  in  attendance  eight  days. 

Mr.  Justice  Littledale  (having  conferred  with  Mr. 
Justice  J.  Farke,  and  Mr.  Justice  Taunton). — The  Court 
have  no  power  to  make  such  an  order. 

(a)  We  are  much  indebted  to  try,  for  the  assistance  and  infor- 
the  learned  gentlemen  engaged  mation  they  have  kindly  afforded 
io  this  case,  and  also  to  Mr.  Deal-      us. 

VOL.  V.  u 
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The  Solicitor  to  the  Treasury  paid  each  of  the  Spedal 
Jurors  one  guinea. 

There  were  other  similar  informations,  against  other 
magistrates  of  Bristolj  which  were  not  tried*  The  Special 
Jurors,  who  had  been  summoned  to  try  the  informa&D 
which  stood  next  in  order,  applied  for  their  expenses,  (til- 
ing that  they  had  been  in  attendance  during  the  whole  «f 
the  trial  of  Mr.  Pinney,  expecting  to  be  called*  Thej, 
however,  were  not  paid  any  thing. 


riot,  and  may 
call  in  the  sol- 
diers, who  are 
subjects,  and 
may  act  as  such; 
but  this  should 
be  done  with 


1781. 

March  lOM.  Rex  v.  Kennbtt,  Esq.  (a) 

A  magistrate  XHIS  information,  which  was  filed  by  James  Wallace,  Esq.yhis  Ms- 
S7£r^s**«iS  J^*y*"  Attorney-General,  stated,  in  ihefirtt  count,  that,  on  the  fooiA  ^ 
jects  to  quell  a  of  June,  20  Geo.  3,  "  at  the  parish  of  Saint  Gilea  without  Crippl^ile^ 

in  the  ward  of  Cripplegate  Without,  in  London  aforesaid,  direis  widud, 
seditious,  and  evil-disposed  persons,  to  the  number  of  fifty  and  hmr, 
whose  names  are  at  present  unknown  to  the  said  Attorney-General, 
force  and  arms,  unlawfully,  riotously,  and  tumultuously  aasembled 
selves  together,  to  the  disturbance  of  the  public  peace,  traiiqu3Kty,0Rbi; 
At  the  time  of  a  ^^^  government  of  this  realm,  and  to  injure  and  destroy  the  properties  of 
riot,  a  magistrate  divers  quiet  and  peaceable  subjects  of  our  said  Lord  the  King ;  and  bebg 
by  forced  before  "^  assembled,  did  then  and  there  unlawfully,  riotously,  tomnltnoiidy,  «i 
the  reading  of  with  force,  feloniously,  and  against  the  form  of  the  statute  in  sudh  cm 
from'the  fitot^*^  made  and  provided,  begin  to  demolish  and  puD  down  the  dweni^g4ioiai 

Act. 

If,  OD  a  riot 
taking  place,  a  mag^trate  neither  reads  the  proclamation  from  the  Riot  Act,  nor  restndna  nor  if* 
prehends  the  rioters,  nor  gives  any  order  to  fire  on  them,  nor  makes  any  use  of  a  militarj  fimtw 
der  his  command,  this  is  prima  facie  evidence  of  a  criminal  neglect  of  duty  in  htm;  and  it  is  w 
answer  to  the  chaige  for  him  to  say  that  he  was  afraid,  unless  his  fear  sroae  firom  audi  dai^ai 
would  affect  a  firm  man ;  and  if,  rather  than  apprehend  the  rioters,  his  sole  caie  was  fiir  "  " 
this  is  also  neglect. 


(a)  We  believe  that  there  is  no 
report  of  the  trial  of  Mr.  Kennett 
contained  either  in  the  State  Trials 
or  in  any  law-book.  But,  in  Doug. 
Rep.  436,  (n.  4),  it  is  said — '<the 
mischief  the  rioters  did  was  from 
apersuasion,  confirmed  by  example. 


that  the  troops  did  not  dare  to  act 
Brackley  Kennett,  the  Loid  Mi^ 
of  London,  was  prosecuted  by  ra- 
formation,  and,  uposi  a  IbB  trill, 
convicted  of  a  breach  of  duty,  be- 
cause he  had  not  ordered  the  traopi 
to  quell  the  rioters  by  fbree." 
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of  Mary  Crooke,  there  eitiiate  and  being;  and  did  also  then  and  there,  1781. 

unlawfully,  riotously,  and  tumultuously  injure  and  destroy  the  household 
fbmiture  and  effects  of  divers  quiet  and  pteceable  subjects  of  our  said 
Lord  the  King,  whose  names  are  at  present  unknown  to  the  said  Attor-  Kennett. 
ney-General,  and  commit  and  perpetrate  other  outrages  and  enormities ; 
and  the  said  Attorney-General  of  our  said  Lord  the  King,  for  our  said 
Lord  the  King,  giveth  the  Court  here  to  understand  and  be  informed, 
that  Brackley  Kennett,  late  of  London,  aforesaid,  Esquire,  at  the  time  of 
the  said  unlawful,  riotous,  and  tumultuous  assembly,  to  wit,  on  the  said 
fourth  day  of  June,  in  the  twentieth  year  aforesaid,  and  before  and  after- 
wards, was  Mayor  of  the  City  of  London  aforesaid,  and  also  one  of  the 
keepers  of  the  peace  and  justices  of  our  said  Lord  the  King  assigned  to 
keep  the  peace,  and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanors  committed  within  the  said  City  of  London,  (that 
is  to  say,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,)  and 
that  the  said  Brackley  Kennett  being  such  Mayor  and  Justice  of  the 
Peace  as  aforesaid,  well  knew  of,  and  was  personally  present  at  the  time 
and  place  of,  the  said  unlawful,  riotous,  and  tumultuous  assembly,  and 
whilst  the  said  persons,  so  unlawAilly,  riotously,  and  tumultuously  assem- 
bled, were  committing  and  perpetrating  the  aforesaid  felony,  injuries, 
outrages,  and  enormities,  to  wit,  on  the  said  fourth  day  of  June,  in  the 
twentieth  year  aforesaid,  at  the  said  parish  of  Saint  Giles  without  Crip- 
plegate,  in  the  ward  aforesaid,  in  London  aforesaid :  And  it  was  then  and 
there  the  duty  of  the  said  Brackley  Kennett,  as  such  Mayor  and  Justice 
of  the  Peace  as  aforesaid,  for  the  dispersing  of  the  persons  so  unlawfully, 
riotously,  and  tumultuously  assembled  as  aforesaid,  and  the  suppressing 
and  patting  an  end  to  the  said  unlawfiil,  riotous,  and  tumultuous  assem- 
bly, to  have  then  and  there  made,  or  caused  to  be  made,  proclamation  in 
the  manner  prescribed  and  directed  in  and  by  an  act  of  Parliament,  made 
in  the  Pariiament  of  the  Lord  George  the  First,  late  King  of  Great 
Britain,  &c.,at  a  session  thereof  holden  at  Westminster,  in  the  county  of 
Middlesex,  in  the  first  year  of  his  reign,  intituled  '  An  Act  for  preventing 
tumults  and  riotous  assemblies,  and  for  the  more .  speedy  and  effectual 
punishing  the  rioters/  And  the  said  Attorney-General  of  our  said 
Lord  the  King,  for  our  said  Lord  the  King,  giveth  the  Court  here  further 
to  understand  and  be  informed,  that  the  said  Brackley  Kennett,  being  such 
Mayor  and  Justice  of  ihe  Peace  as  aforesaid,  and  well  knowing  of  the 
said  unlawful  and  tumultuous  assembly,  and  being  so  present  as  afore- 
said, but  disregarding  his  duty  as  such  Mayor  and  Justice  of  the  Peace 
as  aforesaid,  and  the  directions  contained  in  the  said  act  of  Parliament 
for  the  suppressing  of  tumults  and  riots,  did  not,  at  any  time  during  the 
said  unlawful,  riotous,  and  tumultuous  assembly,  make  or  cause  to  be 
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1781.  made  proclamation  in  the  manner  preicribed  and  directed  by  the  wi 

act  of  Parliament  (a),  but  then  and  there,  to  wit,  on  the  aaid  fourth  d^ 
of  Jime,  in  the  twentieth  yeit  aforesaid,  at  the  said  pariah  of  Saint  Giks 
without  Cripplegate,  in  the  ward  aforesaid,  in  London  aforesaid,  wil- 
fully, obstinately,  and  contemptuously  neglected,  refused,  and  omitted  to 
make  or  cause  to  be  made  proclamation  in  the  nuumer  preacribed  ad 
directed  by  the  said  act  of  Parliament,  and  thereby  then  and  there  na- 
lawfully  permitted  and  suffered  the  said  persons  so  unlawfblfy,  riotOMdy, 
and  tumultuously  assembled  as  aforesaid,  to  be  and  contuiiie  there  nnki^ 
fblly,  riotously,  and  tumultuously  assembled  as  aforeaaid,  for  dhrcn^  It 
wit,  four  hours,  domg,  committing,  and  perpetrating  the  aaid  felony,  ii- 
juries,  outrages,  and  enormities,  contrary  to  the  duty  of  him  the  sad 
Brackley  Kennett,  as  such  Mayor  and  Justice  of  the  Peace  aa  afixcssid, 
in  contempt  of  our  said  Lord  the  King  and  his  laws,"  &c. 

The  second  and  third  counts  were  nearly  similar,  except  that  they 
omitted  such  part  of  the  charges  in  the  first  count  as  related  to  demoGik- 
ing  houses  or  furniture.  The  fourth  count  stated  a  riot  to  have  occorredia 
the  defendant's  presence,  and  that  he,  disregarding  hia  duty,  did  not  mske 
the  proclamation,  but  refused,  and  neglected,  and  omitted  so  to  do. 

The  Jifth  count  stated  the  riot,  and  that  the  defendant  waa  a  Jnstieeof 
the  Peace  and  present  at  it,  and  then  went  on — "  And  that  the  ssid 
Brackley  Kennett,  being  such  Justice  of  the  Peace  as  aforeaaid,  and  diae- 
garding  the  duty  of  his  said  office,  did  not  apprehend  or  restrain  the  sad 
persons  so  unlawfully,  riotously,  and  tumultuously  aaaembled  as  hit 
aforesaid,  or  any  of  them,  or  endeavour  so  to  do,  or  uae  any  means  «r 
endeavours  whatsoever  to  suppress  and  put  an  end  to  the  said  unlawful, 
riotous,  and  tumultuous  assembly,  or  execute  or  endeavour  to  eiacnte 
any  of  the  powers  and  authorities  by  the  laws  of  this  realm  vested  in  tke 
said  Brackley  Kennett  as  such  Justice  of  the  Peace  as  last  aforesaid  ia 
that  behalf;  but  the  said  Brackley  Kennett  then  and  there  unlawfoDf, 
wilfully,  and  contemptuously  refused,  neglected,  and  omitted  to  appit- 
hend  or  restrain  the  said  rioters,  or  any  of  them,  or  endeavour  so  to  do^ 
or  to  use  any  means  or  endeavours  whatsoever  to  suppreaa  and  pot  sb 
end  to  the  said  unlawful,  riotoua,  and  tumultuous  assembly,  or  execule^ 
or  endeavour  to  execute,  any  of  the  powers  and  authoritiea  1^  the  laws  of 
this  realm  vested  in  him,  the  said  Brackley  Kennett,  aa  Justice  of  the 
Peace  as  aforesaid  in  that  behalf;  and  then  and  there  unlawfully  per- 
mitted and  suffered  the  said  persons,  so  unlawfully,  riotously,  and  tomnl- 
tuously  assembled,  to  be  and  continue  there  so  unlawfully,  riotously,  aad 
tumultuously  assembled,  for  a  long  space  of  time,  to  wit,  for  the  space  of 

(n)  See  ante,  Vol.  4,  p.  442^  where  the  sections  of  thi'i  statute  are  set 
forth. 
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ibur  hours,  contraiy  to  the  duty  of  hli  said  office  of  Justice  of  the  Peace 
as  afi>re8aid,  in  contempt  of  our  said  Lord  the  King  and  his  laws,"  &c. 

The  sixth  count  was  nearly  similar  to  the  fifth  count,  except  that  it 
stated  the  riot  in  rather  more  general  terms.     Plea — Not  Guilty. 

Mr.  AUcfmetf-Genertd  stated  that  the  powers  given  by  the  laws  to  Ma- 
gistrates were  admirably  calculated  to  check  mischiefs  of  the  nature  and 
tendency  of  those  which  were  perpetrated  in  the  Metropolis  in  June  last ; 
that  the  Riot  Act  points  out  their  duty  in  terms  so  clear  that  it  is  impossi- 
ble for  them  to  mistake.  They  are  directed  to  resort  to  the  place  where 
the  tumult  arises,  and  to  make  proclamation  to  disperse.  The  act  (he 
•aid)  was  made  on  great  consideration,  and  was  more  universally  known 
than  perhaps  any  act  in  the  statute-book.  He  stated  that  the  riots  in 
June  began  on  Friday  the  3rd;  on  which  day  the  chapels  of  the  Sardinian 
and  Bavarian  ambassadors  were  puUed  down  by  people  not  many  in  num- 
ber, thirteen  of  whom  were  apprehended;  then  they  assembled  in  Moor- 
fields,  but  were  for  that  time  dispersed.  The  next  day,  about  five  o'clock,  a 
few  more  assembled  there,  and  the  Lord  Mayor  was  applied  to  to  sup- 
press the  riots.  He  said  he  would  go  there;  upon  which  the  person  who 
applied  returned,  and  waited  there  some  time,  and  the  mob  destroyed 
the  chapel;  he  thereupon  went  again  to  the  Lord  Mayor;  and  Mr.  Malo, 
whose  house  was  threatened,  came  and  desired  assistance.  The  Lord 
Mayor  asked  him  if  he  was  a  Roman  Catholic,  he  said  **  Yes;"  to  which 
the  Lord  Mayor  answered,  "I  thought  so."  In  the  evening  he  (the  de- 
fendant) marched  with  a  detachment  of  30  Guards  to  Moorfields,  and 
fimnd  the  rabble  destroying  the  chapel  and  burning  the  fiimiture.  He 
entreated  them  to  be  quiet,  they  increased  the  tumult  and  pelted  the  sol- 
diers. Mr.  Kennett  said — "  Pray  be  quiet ;  don't  do  more  mischief  than 
is  necessary."  He  was  desired  repeatedly  by  the  officers  to  read  the  Riot 
Act,  which  he  neglected.  He  said — "  Let  them  proceed ;"  and  on  being 
applied  to  by  Lord  Beauchamp  to  act,  he  said  they  were  only  destroying 
the  houses  of  people  to  whom  they  had  conceived  a  dislike.  The  defen- 
dant was  looking  on,  but  took  no  steps  to  suppress  the  outrage.  Mr. 
Attorney- General  said  it  was  impossible  the  Alderman  could  make  any 
defence,  for  that  his  conduct  did  not  admit  of  apol(^  or  extenuation; 
and  he  concluded  with  declaring  it  was  his  firm  belief,  that  if  the  Lord 
Mayor  had  exerted  himself  in  the  infancy  of  the  business,  assisted  as  he 
was  by  90  soldiers,  the  dreadful  consequences  which  followed  would  not 
have  ensued. 

r 

Mr.  Demiot  deposed  that  he  knew  the  defendant  Mr.  Alderman  Ken- 
nett ;  that  he  was  Lord  Mayor  last  year;  that  on  Sunday,  the  4th  of  June, 
the  witness  went  to  him  at  the  request  of  some  inhabitants  of  St.  Giles's 
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parish,  who  infonned  him  that  there  was  a  mob  gatlieriiig  in  Moortdd% 
threatening  the  destruction  of  a  Roman  Catholic  Ch^peL  He  went  to 
the  Mansion  House  and  saw  the  Lord  Majror,  and  told  him  he  was  uh 
formed  that  there  was  going  to  be  a  riot  in  Mooifields.  On  his  bsi^g 
pressed,  the  Lord  Mayor  said,  he  would  come  directly.  When  he  xetoned^ 
he  saw  a  few  boys  doing  mischief,  and  that  €ben  were  many  petfle 
there.  He  entreated  them  to  be  quiet  He  staid  scmie  time,  and  the  Lad 
Mayor  did  not  come ;  he  then  went  bade,  and  found  the  Aldennen  CM 
and  Peckham  at  the  Mansion  House;  and  Mr,  Aldeimaii  Clark  said,  W 
would  venture,  with  some  constables,  to  drire  them  awi^ ;  he  wiAdrev 
into  another  room;  Mr.  Malo  and  another  gentleman  cuna  in,  and  lb. 
Kennett  came  to  them.  Mr.  Malo  said  he  wanted  troopa  to  protect  Ui 
house,  for  the  rioters  were  going  to  pull  it  down.  The  defendant  aU 
him  if  he  was  a  Papist?  Malo  said  he  was;  upon  which  the  Lord  M^ 
turned  round  and  said — "  I  thought  so."  That  there  waa  another  gendeiaai 
there,  who  said — "  My  Lord,  I  am  a  Protestant;"  and  the  Mayor  wot 
into  another  room.  The  witness's  first  application  waa  about  fire  o'dod, 
the  second  about  six  o'clock.  •  On  his  cross-examination  by  Mr.  Enim, 
he  said,  that  he  was  a  native  of  this  countiy ;  that  when  he  went  the  fat 
time  to  the  Mansion  House,  it  was  between  four  and  five  o'dock.  Ike 
Lord  Mayor  had  done  dinner.  The  witness  told  him  that  die  msb 
threatened  to  pull  down  the  Roman  Catholic  chapel;  and  he  said, he 
would  be  there  immediately. 

Mr  Joseph  Gates,  one  of  the  City  Marshals,  depoaed  that  he  was  m 
Moorfields,  and  quelled  the  rioters  assembled  on  Saturday  night;  tbst 
be  received  orders  from  the  Lord  Mayor  to  be  in  the  way  on  Saakf; 
he  went  to  Moorfields  before  three  o'clock  on  Sunday  in  the  aftetnoon; 
that  there  were  a  few  bojrs  about,  but  no  i^pearance  of  a  riot ;  that  he 
went  away  satisfied  that  there  would  be  none ;  about  five  o'clock  he  re> 
turned  there,  and  found  them  throwing  out  the  frnrnitore ;  that  he  sent 
for  constables,  but  few  came ;  that  he  went  to  the  Mansion  Hoiiae  betweea 
five  and  six  o'clock ;  he  saw  the  defendant,  who  was  angiy  he  had  beoi 
out  of  the  way ;  the  Lord  Mayor  sent  him  with  a  letter  to  the  offieir 
commanding  at  the  Tower.  Lord  Spencer  Hamilton,  the  officer,  sot 
word  he  would  send  troops  as  soon  as  possible.  Mr.  Kennett  and  the 
Aldermen  got  their  servants  and  flambeaux  ready  to  attend  the  troop; 
this  was  between  seven  and  eight  o'clock.  The  troopa  were  ao  long  ia 
coming,  that  the  Lord  Mayor  sent  again  to  the  Tower;  and  about  niae 
o'clock  the  troops  came,  and  they  went  to  Moorfields.  The  beat  of  fSkit 
drum  made  them  desist  a  little  while,  and  the  witness  took  several  into 
custody.  The  constables  hid  their  staves,  for  fear  of  being  known,  and 
the  prisoners  were  released.  The  mob  began  again^  and  more  troops 
were  sent  for;  that  he  heard  the  Lord  Mayor  and  several  more  gende- 
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man  say  tkey  thought  the  force  was  not  sufficient;  that  the  witness        .1781. 

thought  then,  and  thinks  now,  the  force  was  sufficient,  for  IT  they  had 

fired,  no  doubt  the  mob  would  have  run  away ;  that  more  troops  came; 

and  the  mob  were  then  tired,  and  .warming  themselves  round  the  fire ; 

that  the  Lord  Mayor  staid  there  till  one  o'clock,  but  gave  no  orders; 

that  the  Lord  Beauchamp  desired  the  Lord  Mayor  to  use  some  means  to 

■oppress  the  mob;  he  did  not  use  any;  and  Lord  Beauchamp  told  him  his 

oonduct  should  be  reported;  that  a  second  party  of  soldiers  came  before  one 

o'clock,  and  that  the  third  party  was  sent  for  and  came.    One  of  the 

officers  said,  (and  he  believed  to  the  Lord  Mayor,)  that  they  were  sent 

fior  to  be  made  fools  o(  and  asked  what  they  were  to  do,  and  said,  that 

aome  of  the  soldiers  had  been  pelted,  and  were  angry.    The  witness  said 

that  the  force  at  last  was  about  ninety ;  he  had  no  doubt  but  the  force 

was  sufficient 

Upon  his  cross-examination  by  Mr.  Bond,  he  said  that  his  particular 
duty  as  one  of  the  High  Constables  was  to  summon  constables ;  that  he 
was  at  the  Mansion  House  on  the  3rd  of  June ;  that  the  Lord  Mayor  in- 
finrmed  him  he  had  received  a  letter  firom  the  other  end  of  the  town,  im- 
*  porting  danger,  and  desired  him  to  be  in  the  way ;  and  when  he  went  to 
the  Tower,  he  found  the  officer  at  a  coffise-house  in  Thames  street ;  that 
be  never  thought  at  Moorfields  there  would  be  any  danger  in  reading  the 
Riot  Act ;  that  several  of  the  Lord  Mayor's  company  dissuaded  him  firom 
veading  it,  thinking  the  troops  too  few ;  th|tt  he  believed  no  man  wished 
more  to  put  an  end  to  the  riots  than  Mr.  Kennett  did;  that  he  went 
among  them  and  endeavoured  to  persuade  them  to  desist,  and  told  them, 
if  they  did  not,  he  must  use  the  force  in  his  hands.  The  witness  said, 
that  he  saw  no  violence  ofiered  to  the  Mayor ;  and  that  if  the  Lord  Mayor 
had  ordered  the  soldiers  to  fire,  he  might  have  killed  some  of  the  mob 
out  of  the  city  [this  produced  a  very  hearty  laugh] ;  that  there  were 
many  innocent  qpeciators,  but  the  rioters  might  have  been  fired  on  with- 
out hurting  them. 

Dorothy  Halsinbrooke  deposed,  that  in  June  she  was  in  Moor- 
fields all  the  time  of  the  riot,  and  saw  a  person  by  the  title  of  "  My 
Lord  "  addressed  by  several  persons,  and  heard  him  say,  "  Do  no  more 
mischief  than  is  needfiil;"  the  bystanders  damned  him  and  said — "Was 
any  mischief  necessary  to  be  done?"  Upon  her  cross-examination,  she 
said  she  never  saw  the  Lord  Mayor,  and  did  not  know  him;  that  she  did 
not  know  that  there  was  any  other  Lord  there;  and  that  she  believed  the 
person  addressed  was  the  defendant 

William  Easton,  an  officer  of  the  Sun  Fire  Office,  deposed  that  he  was 
with  his  engine  at  Moorfields  on  the  4th  of  June,  and  heard  the  com- 
numding  officer  ask  the  Lord  Mayor  for  orders;  that  he  desired  him  to 
be  quiet  and  let  them  alone;  this  was  about  eight  or  nine  o'clock  at 
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night,  and  the  moh  were  then  pulling  down  the  chapeL  Upon  his  cnm- 
examination  he  said,  that  he  knew  the  Lord  Mayor  well,  hmwiag  iwni 
him  many  score  miles. 

Mr.  Dempsey  deposed,  that  he  was  in  Moorfiekb  on  tke  Sunday,  and 
saw  the  moh  pulling  down  two  houses,  and  saw  the  Lord  Mayor  dicfe 
ahout  nine  or  ten  o'clock  in  the  evening,  and  saw  scddien  «id  offioen, 
and  heard  an  officer  ask  him  leave  to  do  his  duty;  and  that  he  repealed 
his  request,  and  said  he  would  be  accountable  for  his  ccmdnct  and  As 
consequences;  he  did  not  hear  the  answer,  and  he  went  away  soon  after; 
and  that  the  soldiers  by  not  acting  encouraged  the  mob. 

Mr.  Oascoign,  ensign  in  the  Guards,  deposed,  that  he  went  to  Mo(ff- 
fields  with  the  second  detachment  between  ten  and  eleven  o*clo^  at 
night ;  that  he  applied  to  the  Lord  Mayor,  and  told  him  he  had  orden  It 
obey  him ;  he  said  he  was  glad  he  was  arrived,  and  desired  him  to  fim 
a  half-circle  before  the  house ;  that  he  applied  again  to  him  for  ordcn, 
and  he  heard  the  Lord  Mayor  threaten  the  mob  to  read  the  Riot  Act,  bm 
it  was  not  read.    The  Lord  Mayor  remained  till  the  Bdob  dispefied. 
There  was  no  mob  with  arms,  and  there  were  many  women  and  di3- 
dren ;  the  force  was  certainly  sufficient,  if  they  had  received  orders  to  vm 
military  force,  but  they  must  have  shed  much  innocent  blood ;  they  niigkl 
have  kept  them  off  with  their  bayonets,  and  the  rioters  might  have  beca 
apprehended.  The  soldiers  were  very  ready  to  have  acted,  and  were  vexed 
they  did  not    The  Lord  Mayor  gave  no  satisfactoiy  answer  to  bis  ^ 
plications,  but  said  they  had  done  all  they  intended,  and  would  do  ■• 
more  mischief.    Upon  his  cross-examination,  he  said,  that  the  number  of 
persons  who  were  actually  mischievous  was  small,  but  there  were  miaj 
backing  them  and  pelting.    The  Lord  Mayor  was  much  confused,  and 
the  people  about  him  as  much  so ;  he  seemed  desirous  of  doing  his  dn^, 
if  he  had  known  how;  he  asked  several  people  what  to  do.    The  witnea 
said,  that  if  the  Lord  Mayor  had  read  the  Riot  Act  he  would  have  bea 
pelted,  but  could  not  have  been  attacked  by  the  mob,  he  being  auirouBded 
by  the  soldiers.   Being  questioned  by  Mr.  Dwming,  the  witness  said,  he  did 
not  think  the  Lord  Mayor  had  done  his  duty ;  the  riot  might  have  beea 
suppressed  by  the  bayonet  without  firing;  but  that  charging  with  thebqr- 
onet  would  have  been  as  dangerous  to  the  women  and  children  by^-atandeis 
as  the  discharge  of  musketry,  for  that  men  charging  in  the  line  could  not 
stop  themselves ;  but  he  said,  no  doubt  but  that  some  of  the  rioters  migiil 
have  been  apprehended.    The  witness  told  the  defendant  he  had  a  soffit 
cient  force,  and  several  persons  called  upon  him  to  act 

James  Hubber,  a  sergeant  in  the  Guards,  deposed,  that  he  went  widi  a 
party  to  the  Mansion  House,  and  from  thence  to  Moorfields ;  that  the 
mob  were  then  pulling  down  the  chapel ;  the  Lord  Mayor  desired  thei» 
repeatedly  to  disperse;  but  the  witness  never  heard  any  orden  given,  not 
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the  Riot  Act  read;  after  the  second  party  came,  which  was  ahout  eleven  1781. 

o'clock,  they  might  have  dispersed  the  moh  if  they  had  heen  ordered;  that 
they  formed  a  ring  for  the  Lord  Mayor,  mitil  he  retired  into  a  house. 

George  Gurry,  another  sergeant,  deposed,  that  he  went  with  the  se- 
cond party  of  Guards  to  Moorfields,  ahout  half-past  nine  o'clock,  and 
staid  till  half-past  three  o'clock;  that  he  did  not  hear  any  orders  given 
by  the  Lord  Mayor,  nor  any  application  made  to  him  for  orders ;  that 
the  soldiers  did  nothing,  and  were  of  no  use ;  that  they  could  have  taken 
the  rioters;  and  that  the  soldiers  had  some  stones  and  brick-hats  thrown 
at  them. 

Sergeant  Hyde  deposed,  that  he  went  to  Moorfields  with  the  last  party 
of  Guards ;  the  mob  were  then  pulling  down  the  houses  and  making  a 
bonfire ;  that  the  soldiers  could  have  apprehended  them  all  if  they  had 
been  ordered,  but  they  did  no  good  there. 

Lord  Beauchamp  deposed,  that,  between  nine  and  ten  o'clock  on  the 
Sunday  evening,  the  4th  of  June  last,  he  heard  there  was  a  riot  in  Moor- 
fields; that  he  went  there,  and,  at  the  end  of  the  street  where  the  mis- 
chief was  doing,  there  were  a  number  of  persons  assembled,  not  of  rab- 
ble, but  of  well-dressed  citizens,  returning  to  town  fi-om  their  country 
walks;  that  he  saw  an  engine  and  some  firemen  in  an  adjacent  street; 
that  the  mob  were  then  making  a  large  fire,  and  destroying  the  chapel; 
the  firemen  were  ready  to  extinguish  the  fire,  but  said  they  could  not  get 
up,  unless  the  soldiers  would  make  way  for  them.  Upon  his  lordship's 
speaking  to  one  of  the  sexjeants,  he  said  they  wanted  orders.  Mr.  Reed 
begged  Lord  Beauchamp,  if  he  had  any  influence  with  the  Lord  Mayor, 
to  use  it,  that  something  might  be  done.  The  witness  went  to  the  defen- 
dant, and  asked  if  his  lordship's  person  was  known  to  him?  He  said,  yes; 
upon  which  Lord  Beauchamp  said  to  him,  "This  might  be  prevented  by 
some  means;  it  is  your  duty  to  do  something."  (His  lordship  begged 
it  might  be  understood  that  he  did  not  recommend  firing,  because  he  did 
not  think  it  necessary.)  The  Lord  Mayor  said — "  The  whole  mischief 
seems  to  be  the  destruction  of  some  property  of  persons  against  whom 
the  mob  have  an  antipathy  or  dislike."  That  the  witness  (Lord  B.) 
then  told  him,  that  the  House  of  Commons  was  to  meet  on  the  Tuesday 
following,  when  he  should  think  it  his  duty  to  lay  before  the  public  what 
be  had  observed  of  his  conduct  or  misconduct  The  Lord  Mayor  made 
no  answer,  but  left  the  witness.  The  by-standers,  who  were  many,  were 
decent  people,  and  expressed  much  concern  at  what  passed:  the  rioters 
were  few  in  number.  "  I  thought,"  said  his  Lordship,  "  the  force  fully 
sufficient,  without  any  firing;  the  mischief  might  have  been  prevented 
without  any  bloodshed.  I  do  not  think  there  was  any  danger  in  reading 
the  Riot  Act.  There  were  not  any  arms  nor  even  sticks  among  the  mob; 
those  who  were  active  seemed  acting  as  if  employed  by  the  owner  of  the 
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hoiue."  UpoD  hif  croM-examination  bis  Lordihip  ndd,  he  did  not 
the  Riot  Act  neceasaiy  to  be  read,  because  the  Eioien  were  then  in  a^ 
tual  perpetration  of  acts  of  felony. 

John  Cole  deposed,  that  on  the  4th  of  June  he  was  in  lioocfields;  tbit 
he  saw  Mr.  Alderman  Kennett  there,  and  i^lied  to  him  to  fixm  Ui 
men;  he  seemed  veiy  placid  and  composed,  and  said — ^*  I  wiD,  as  sooaii 
I  have  a  reinforcement"  The  witness  thought  the  miachief  wif^  ksve 
been  suppressed  easOy ;  nothing  was  done  lor  that  paipoae;  but  the  zial- 
ers  continued  in  doing  their  business  without  intemqilioii.  Tlie  witnoi 
added — **  If  I  had  dropt  from  the  clouds,  and  had  known  nodiing  of  tfat 
precedent  business,  or  the  laws  of  this  country,  I  ahould  have  ihaa^ 
that  the  rioters  were  executing  the  sentence  of  the  law,  by  raanig  tk 
house  of  some  state  criminal,  and  that  the  Lord  Mayor  and  aoldiayvm 
attending  to  protect  them  in  the  business." 

The  cTidence  for  the  prosecution  being  dosedr— 

Mr.  Er$kme  addressed  the  Jury  in  an  animated  and  ingenious  spseek, 
in  which  it  is  impossible  to  follow  him  and  do  it  ample  jnstioe.    He  ob- 
served thal^  among  the  many  things  which  the  Jury  had  beard  to  iv- 
prise  them,  it  could  not  fiiil  to  surprise  them,  to  see  him,  a  yonng  sad 
inexperienced  man,  come  into  the  city  to  defend  its  diief  magistnfee, 
on  a  change  of  so  high  a  misdemeanor.    It  would  have  been  (be  ssid) 
more  safe  for  the  defendant,  and  more  lor  the  honour  of  the  Growi,  t» 
have  left  him  in  the  possession  of  that  great  and  experienced  kvytf 
(1^,  JDimiitfi^),  who,  upon  thb  occasion,  was  added  to  the  ofllcen  of  dn 
Crown,  as  an  instrument  to  prosecute  the  defendant.     It  was  not  fivdis 
honour  of  the  Crown,  that  did  not  design  to  give  that  great  man  any  d 
its  ordinary  honours,  which  his  abilities  so  wdl  merit,  to  defraud  an  ia* 
dividual  upon  the  present  occasion  of  those  abilities,  (which,  Mr.  Bnkm 
said,  he  could  never  attain) ;  and  that  at  a  time,  too,  when  moot  of  dis 
bar  were  absent  on  the  circuits.    Mr.  Erskme  said,  be  fdt  aome 
tion,  however,  in  his  weakness,  that  it  entitled  him  to  claim  an 
dinary  share  of  attention  from  the  Jiuy ;  and  he  felt  more  at  home  thsa 
he  expected  he  should  have  felt,  since  the  prosecutors  seemed  to  be  ar- 
raigning his  client  before  a  court  martial,  or  trying  him  for  want  of  ooe- 
rage  in  a  court  of  honour.     A  charge,  which  he  did  not  feel  himself  esDei 
upon  to  meet,  as  the  charge  in  the  information  was,  that  of  a  crinund 
abuse  of  magistracy.     He  condemned  the  conduct  of  the  Grown  in  se- 
lecting the  defendant  as  the  object  of  their  vindictive  procecdingB;  siaot 
the  magistrates  of  Westminster  had  been  more  culpable  in  not  opposing 
that  violence,  which  came  from  them  into  the  city;  and  the  officefsof 
the  Crown  had  themselves  declared  in  Parliament,  on  a  late  ^w**»^^|^th,  dist 
it  was  not  the  police  of  Westminster  that  was  defective,  hut  the  cxeeu- 
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tion  of  that  police.  He  stated  that  the  Riot  Act  was  made  upon  the  ele* 
Tation  of  the  family  of  Hanover  to  the  throne,  to  prevent  the  disorders 
that  might  he  occasioned  hy  those  who  were  enemies  to  that  accession. 
It  was  not  decent,  he  said,  to  speak  in  terms  of  disapprohation  of  a  law 
which  continued  on  the  statute-hook  unrepealed;  but  the  present,  he  beg^ 
ged  it  might  be  remembered,  was  the  first  occasion  upon  which  a  magis- 
trate had  been  prosecuted  under  the  act  of  1  Geo.  1.  In  answer  to 
what  had  been  said  by  Mr.  AUomeyrOeneralf  that  the  act  was  univer- 
sally understood,  he  (Mr.  Efdcme)  declared  he  did  not  know  any  subject 
on  which  so  universal  an  ignorance  had  prevailed.  Men  of  eminence  in 
the  profesnon  of  the  law  had  entertained  doubts  upon  the  legality  of  call- 
ing in  the  military  upon  tumults  of  the  sort  which  formed  the  subject  of 
discussion;  for,  in  times  of  tranquillity  and  order,  men  do  not  examine 
into  their  powers  to  suppress  or  prevent  disorders  which  they  do  not 
foresee.  He  observed  that  men  did  not  want  laws  to  inform  them,  that, 
when  others  are  doing  acts  of  felony,  every  man  is  bound,  by  the  laws  of 
God  and  of  dvil  society,  to  oppose  force  to  suppress  the  violence,  and 
that  without  orders;  and  the  reading  of  the  Riot  Act  in  such  a  case  is 
unnecessary.  But  that  this  was  not  so  understood  was  manifest,  from  die 
total  ignorance  on  the  subject  in  the  most  august  assembly  in  the  kingdom, 
where  men  were  planet-struck  on  hearing  the  doctrine  laid  down  by  the 
noble  and  learned  Lord  who  was  then  trying  the  cause.  Mr.  Erskim  said, 
that,  antecedent  to  the  administration  of  the  noble  lord,  the  hunting  a  jus- 
tice of  the  peace  was  fine  fim  for  an  Attorney-General,  and  many  honest 
well-meaning  men  had  been  disgraced  for  the  errors  of  their  heads.  Vhis 
was  an  abuse  which  Lord  Mansfield  had  corrected;  and  whenever  an  ap- 
plication was  made  to  the  Court  of  King's  Bench  for  leave  to  file  an  infor- 
mation against  a  magistrate,  (a  step  which  every  body  but  an  Attomey- 
CJeneral  was  obliged  to  take),  the  Court  protected  him;  and,  if  the  heart 
was  right,  would  not  suffer  him  to  be  harassed  for  errors  merely  of 
judgment  For  this  position  he  cited  two  cases  fi-om  Sir  James  Burrow  (a), 
and  he  contended,  that  on  this  principle,  in  which  he  should  be  con- 
firmed from  the  Bench,  the  Jury  must,  if  they  should  find  a  verdict  of 
guilty,  be  convinced  that  his  client  had  acted  mcdafidey  or,  in  the  words 
of  the  information,  wilfully,  obstinately,  and  perversely.     Mr.  Erskme 


1781. 


(a)  Rex  v.  Young,  I  Burr.  556, 
and  Rex  v.  Palmer,  2  Burr.  1162. 
In  these  cases  it  was  held,  that 
where  a  justice  of  the  peace  has  act- 
ed illegally,  yet  if  he  has  acted  ho- 
nestly and  candidly,  without  op- 
pression, malice,  revenge,  or  any 


bad  view  or  ill  intention,  the  Court 
will  not  grant  a  criminal  informa- 
tion against  him,  but  will  leave  the 
party  complaining  to  the  ordinary 
legal  remedy,  or  method  of  prosecu- 
tion by  action,  or  by  indictment. 
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1781.  observed,  that  cowardB  were  always  brave  when  danger  was  orer;  thit 

he  was  not  addressing  the  Jury  in  the  case  of  an  ordinary  riot;  a  grater 
danger  never  before  visited  any  country.  The  only  crimea  the  Lord 
Mayor  had  been  guilty  of  were  those  of  shewing  too  great  fear  and  ex- 
ercising too  much  humanity.  He  reminded  the  learned  advocates  ftr 
the  Crown,  that  they  had  themselves  partaken  of  the  univeraal  panic,  wha 
imprisoned  and  besieged  in  the  House  of  Commcms.  Under  all  duse 
curcumstances,  he  contended  that  it  was  too  much  to  impute  aunmal 
neglect  to  a  magistrate  who  had  the  inclination  to  do  hia  duty,  hot  who 
was  distracted,  and  threatened  with  indictments  at  the  Old  Bailey,  aad 
had  the  horrors  of  massacre  and  murder  urged  to  deter  him  from  nmng 
the  mflitary.  A  gentleman,  who  knew  something  of  the  present  proie- 
cution,  had  alarmed  him  with  the  bloody  massacre  in  Saint  Geoige'i 
Fields,  where  an  old  apple  woman  had  been  shot  by  accident;  a  sulked 
on  which  volumes  of  paper  had  been  wasted ;  a  gentleman,  against  whoai 
he  wondered  the  AUomey- General  had  not  directed  his  vengeance,  si 
it  would  have  been  diversion  to  have  hunted  Mr.  Wilkea,  a  gendemsa 
who,  when  called  upon  to  co-operate  for  preserving  the  peace  of  the  ctt^, 
said  he  must  look  to  his  own  ward,  which  he  protected  so  well  that  the 
prisons  of  Newgate  and  the  Fleet,  and  Mr.  Langdale's  hooae  were  de- 
stroyed in  it.  Mr.  Erskine  professed  a  great  respect  for  Mr.  Wilkes;  but 
said,  he  believed  he  had  more  experience  in  raising  than  dispersing  mul- 
titudes. Mr.  Erskine  enforced  his  aiguments  respecting  the  qm^  €uum§ 
of  the  defendant,  and  declared,  that,  if  he  was  defending  his  own  case^ 
he  would  rest  his  defence  on  the  evidence  produced  by  the  pmecotor; 
but,  in  a  case  of  such  importance,  he  should  call  some  witneaie%  of  dw 
most  respectable  character,  to  put  the  subject  out  of  all  doubL 

The  Reverend  Dr.  Kennett  deposed,  that,  on  the  4th  of  Jmie,  at  hslf 
past  two  o'clock,  he  was  at  the  Mansion  House  when  the  Mayor  came 
in;  he  brought  a  notice  from  one  of  the  Secretaries  of  State,  infonmi^ 
him  there  was  a  suspicion  of  a  riot  within  his  jurisdiction,  and  recom- 
mending to  him  to  use  every  legal  method  to  suppress  it ;  that  the  witnesiy 
by  his  desire,  wrote  to  the  commander  of  the  Tower,  to  give  him  notice^ 
and  to  desire  that  a  force  might  be  in  readiness.  That  Aldermen  dark 
and  Peckham  came;  they  sent  for  the  Riot  Act  About  five  o'clock  Mr. 
Malo  came  and  informed  him  there  was  an  alarm  of  a  mob;  the  Mayor 
told  him  of  the  letter  which  was  written,  and  promised  hia  asaistance; 
that  the  witness  wrote  a  second  letter,  at  about  eight  o'cfock,  to  the  com- 
mander of  the  Tower,  informing  him  there  was  a  riot,  and  requesttng 
the  attendance  of  his  lordship  and  the  military  force,  and  infbnning  him 
that  he  would  be  attended  from  the  Mansion  House  by  the  Mayor  and 
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two  other  Aldermen  to  the  place  of  the  riot.    The  officer  wrote,  that  he  1781. 

should  have  a  force  detached,  and  soon  after  Lord  Spencer  Hamilton 
came  without  one.  The  troops  did  not  come  till  half  past  nine.  The 
witness  pressed  Lord  Spencer  Hamilton  to  make  haste;  he  said,  those 
things  were  not  to  he  done  in  a  minute,  and  that  he  could  not  spare  more 
than  thirty  men,  having  forty  thousand  stand  of  arms  in  the  Tower  under 
his  care.  As  soon  as  the  thirty  men  came,  the  Lord  Mayor,  two  Alder- 
men, and  Sheriff  Pugh,  went  away  with  them.  The  witness  said,  he  ne- 
Ter  saw  a  man  in  greater  anxiety  than  his  father  was  in. 

Lord  Spencer  Hamilton  deposed,  that,  having  received  two  letters  from 
the  late  Lord  Mayor,  on  the  4th  of  June,  he  went  to  the  Mansion  House, 
where  the  defendant  and  two  Aldermen  were  waiting  for  the  detachment; 
that  the  witness  had  told  the  defendant  he  thought  thirty  men  too  few 
for  him  to  go  with,  and  that  he  would  send  thirty  more.  Mr.  Kennett 
said  he  would  go  as  soon  as  they  arrived;  that  he  was  impatient  for  them, 
and  went  immediately  on  their  arrival;  that  he  lost  no  time.  The  wit- 
ness told  him  he  should  not  want  men,  and  sent  him  two  other  detach- 
ments. 

Mr.  Alderman  Clark  deposed,  that  in  his  attending  the  late  Lord  May- 
or, pursuant  to  his  summons,  he  found  him  very  impatient  for  the  arrival 
of  the  troops;  when  they  came,  they  went  together  to  the  spot.  The 
Lord  Mayor  exhorted  the  moh  to  depart,  and  threatened  that  if  they  did 
not  he  would  use  the  military  force.  The  witness  was  informed  that  one 
of  the  Mayor's  footmen  had  heen  struck  with  a  stone,  which  fractured 
his  skull,  and  a  very  large  stone  hit  his  own  hat  The  firemen  were 
afraid  to  act.  The  witness  helieved  it  was  the  intention  and  desire  of 
Mr.  Alderman  Kennett  to  suppress  the  riot  The  military  could  not 
have  fired  without  destroying  many  innocent  people. 

Mr.  Samuel  Thorp,  a  common  councilman,  deposed,  that  he  went  to 
the  Lord  Mayor,  who  was  with  the  Aldermen  Clark  and  Peckham  in  an 
adjoining  house,  while  the  moh  were  destroying  the  chapel  in  Moorfields. 
The  witness  inquired  if  the  Riot  Act  had  been  read,  and  found  it  had 
not;  the  reason  assigned  for  not  doing  it  was  the  expectation  of  a  rein- 
forcement No  magistrate  in  the  room  disapproved  the  Mayor's  con- 
duct, or  recommended  any  other.  The  witness  said,  as  it  was  Sunday 
evening,  in  the  midst  of  summer,  the  flame  had  drawn  together  a  num- 
ber of  holiday  people,  who  would  suffer  if  the  Riot  Act  was  read.  Upon 
the  arrival  of  the  reinforcement  at  two  o'clock,  the  officer  said — "  My 
lord,  now  we  have  a  sufficient  force."  The  Mayor  did  not  answer.  The 
witness  told  the  Mayor  he  did  not  undersand  what  the  officer  meant,  for 
his  lordship  would  be  answerable  for  the  mischief  that  might  ensue;  that 
Alderman  Pugh  had  said  they  would  do  no  mischief;  and  he  should 
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1781.  consider  whether  savhig  the  renudnder  of  the  timber  wm  worth  iiiTolf- 

ing  many  innocent  people  in  the  promiscuous  carnage. 

George  Brown,  Secretary  to  the  Westminster  Insurance  Office^  de- 
posed, that  he  was  at  the  riot  in  Moorfields,  and  was  two  or  three  tima 
in  the  room  with  the  Lord  Mayor,  and  heard  an  o£Bcer  of  the  Guards  uj 
— "  My  lord,  we  are  now  ready."  His  lordship's  reply  waa— '*  I  imej 
they  have  done  all  the  mischief  they  intend  to  do,  and  will  disperse  wid^ 
out  doing  more,  or  going  to  greater  extremities."  Upon  the  witnsv 
proposing  afterwards  to  the  officer  to  drive  the  mob  out,  he  aaid — "Sir, 
we  are  not  strong  enough."  Upon  his  cross-examination  he  said,k 
thought  the  number  of  soldiers  sufficient  to  reduce  the  riot  without  blood- 
shed, and  that  he  did  prevail  on  many  of  the  rioters  to  go  home,  by  gif- 
mg  them  money  to  drink. 

The  Aldermen  Pugh  and  Peckham,  and  many  others,  attended,  bat 
Mr.  ErtHane  declined  calling  more  witnesses. 

Mr,  SMntoT' General,  in  reply,  said,  that  there  were  very  few&diii 
dispute;  that  the  information  was  not  founded  on  an  abuse  of  msga- 
tracy,  as  stated  by  Mr.  Ertkine;  but  for  making  no  use  of  the  office  en- 
trusted to  the  defendant,  and  that  he  did  no  act  of  duty,  and  was  tboe- 
fore  charged  with  gross  neglect  No  nuUafides  being  necessary  to  waf- 
port  this  information,  there  wouldf.be  an  end  of  the  administratiaD  tf 
justice  if  a  magistrate  could  excuse  himself  by  saying,  **  I  was  an  egr^ 
gious  fool,  and  did  not  know  my  duty."  He  (the  SoUetlor-Generat)  de- 
clared, that  there  were  some  circumstances  in  evidence  which  created  t 
suspicion  in  his  mind,  that  the  defendant  was  not  absolutely  free  firom  As 
diabolical  and  disgraceful  spirit  of  persecution  and  fimaticiam  whidi  db- 
graced  that  period. 


Lord  Mansfield  then  proceeded  to  state  to  the  Jury  that  the  case  !»• 
fore  them  was  an  information  which  the  Attorney-General,  or  the  autho- 
rity under  which  he  acted,  had  thought  fit  to  bring  before  them  to  de- 
cide. His  Lordship  then  stated  the  terms  of  the  information,  and  pro- 
ceeded— '*  The  common  law  and  several  statutes  have  invested  juslioaB 
of  the  peace  with  great  powers  to  quell  riots,  because,  if  not  suppsesssd, 
they  tend  to  endanger  the  constitution  of  the  country;  and,  as  they  msy 
assemble  aU  the  King's  subjects,  it  is  clear  they  may  call  in  the  aoldiei% 
who  are  subjects,  and  may  act  as  such;  but  this  should  be  done  with 
great  caution.  It  is  well  understood  that  magistrates  may  call  in  the  mi- 
litary.  It  would  be  a  strange  doctrine,  i^  in  an  insurrection  rising  to 
rebellion,  every  subject  had  not  a  power  to  act,  when  they  pooaev  tke 
power  in  a  case  of  a  mere  breach  of  the  peace.    By  the  act  of  the  111 


REX  V.  KENNETT,  K.  B.,  21  GEO.  III.  295 

George  the  First,  a  partkular  direction  is  given  to  every  Justice  for  his 
conduct;  he  is  required  to  read  the  act,  and  the  consequences  are  ex- 
plained. It  is  a  step  m  terrwrem  and  of  gentleness;  and  is  not  made  a 
necessary  step,  as  he  may  instantly  repel  force  by  force.  If  the  insur- 
gents are  not  doing  any  act,  the  reading  of  the  proclamation  operates  as 
notice.  There  never  was  a  riot  without  by-standers,  who  go  off  on  read- 
ing the  act  The  counsel  for  the  defendant  has  done  me  the  honour  Of 
attributing  a  doctrine  respecting  magistrates  to  me.  Where  any  thing 
is  in  my  discretion,  I  will  never  punish  where  the  intent  is  good,  and  the 
magistrate  has  only  mistaken  the  law;  but  that  is  only  where  it  is  in  my 
discretion.  In  such  a  case,  I  always  leave  the  party  complaining  to  go 
before  a  grand  jury;  but  that  is  not  the  case  of  the  present  information. 
This  information  does  not  charge  any  intent  of  &vouring  or  conniving 
at  the  riots,  but  only  a  neglect  of  duty;  and  every  neglect  of  duty  de- 
pends upon  circumstances.  In  this  case  the  charge  is  proved.  In  law, 
to  say,  "  I  was  afraid,"  is  not  an  excuse  for  a  magistrate;  it  must  be  a 
fear  arising  from  danger,  which  is  reduced  to  a  maxim  in  law  to  be  such 
danger  as  would  affect  a  firm  man.  In  this  case  the  neglect,  at  first  view, 
is  proved.  The  witnesses  have  sworn  that  the  defendant  used  none  of 
the  authorities  vested  in  him  by  law ;  he  did  not  read  the  proclamation,  nor 
restrain  or  apprehend  the  rioters,  or  give  orders  to  fire,  or  make  any  use 
of  the  military  under  his  direction.  But  this  does  not  exclude  a  defence. 
The  defence  here  relied  on  is — **  Tia  true,  I  did  not  restrain  or  appre- 
hend any  rioters,  nor  use  the  military ;  but»  under  all  the  circumstances, 
this  was  not  a  neglect"  It  is  primA  facie  the  duty  of  a  magistrate  to 
read  the  act;  but  this  duty  depends  on  circumstances:  he  might  be 
alone,  and  not  able  to  do  it  If  he  did  what  a  firm  and  constant  man 
would  have  done,  he  must  be  acquitted.  If,  rather  than  apprehend  the 
rioters,  his  sole  care  was  for  himself,  this  is  neglect  The  sole  question  is, 
nnder  all  the  circumstances  of  the  case — Has  the  defendant  laid  before 
you  the  justification  of  a  man  of  ordinary  firmness?"  His  Lordship  said, 
in  a  case  of  this  sort,  he  would  purposely  avoid  drawing  the  attention  of 
the  Jury  to  material  parts  of  the  evidence,  which  might  intimate  an  opin- 
ion of  his  own.  He  then  stated  very  clearly  and  impartiaUy  the  evi- 
dence on  both  sides. 

The  Jury  went  out  of  Court  before  five  o'clock,  and  his  Lordship  went 
away  about  six. 

The  Jury,  about  seven  o'clock,  went  to  his  Lordship's  house,  and  ex- 
pressed a  wish  to  deliver  a  verdict,  finding  the  neglect,  but  acquitting  of 
the  criminal  part  of  the  charge;  but  his  Lordship  having  informed  them 
that  the  verdict  must  be  general,  guilty  or  not  guflty,  and  that  it  would 
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be  in  the  power  of  the  Court  to  receive  any  favourable  circumstance  in 
exculpation  of  the  defendant's  conduct,  before  any  judgment  was  given 
against  him.    The  verdict  was  brought  in — 

Guilty  (a). 


Mr.  Kennett's  counsel  were  Mt.Enkme  and  Mr.  Bond;  his  attoraef, 
Mr.  Woodhoute,  solicitor  of  Bedlam  and  Bridewell. 


There  was  another  information  against  Mr.  Rennett,  for  discharging 
six  prisoners  out  of  the  Poultry  Compter  (6) ;  but  it  appearing  that  die 
defendant  had  acted  in  that  instance  in  conjunction  with  seven  alder- 
men, and  other  circumstances  appearing  in  the  defendant's  favour,  whidi 
had  not  before  come  to  Mr.  Attorney-General's  knowledge,  he  was  pleased 
to  drop  that  prosecution;  and  the  Special  Jury  were  discharged. 


(a)  No  sentence  was  ever  passed 
in  this  case,  as  Mr.  Kennett  died 
soon  after  the  trial. 

(6)  This  information  charged 
that  John  Lloyd,  William  Beard, 
Henry  Jones,  Solomon  M'Daniel, 
John  Hughes,  and  Thomas  Dunk- 
ley,  and  divers  others,  to  the  num- 
ber of  five  hundred,  were  riotously 
assembled,  attempting  to  break 
open  a  certain  prison,  called  the 
Poultry  Compter;  that  Jos.  Gates, 
then  being  a  constable,  apprehend- 
ed them,  and  delivered  them,  the 
said  J.  L.,  W.  B.,  H.  J.,  S.  M.,  J. 
H.,  and  T.  D,  into  the  custody  of 
Henry  West,  the  keeper  of  the  said 


prison,  to  be  safely  kept,  it  not 
then  being  a  fit  time  to  cany  them 
before  a  justice  of  the  peace  for  ex- 
amination; and  that  the  defendant, 
being  one  of  the  Justices  of  the  ci- 
ty of  London,  and  intending  to  ob- 
struct and  hinder  the  due  course  of 
justice,  did  order  that  the  said  J.  L., 
W.  B.,  H.  J.,  S.  M.,  J.  H.,  and  T. 
D.,  should  be  brought  before  !»"■, 
and  did  order  that  they  ahouU  be 
discharged,  without  any  examina- 
tion, and  in  the  absence  of,  and 
without  notice  to,  Joseph  Gates; 
and  that  they  were  diachaiged  and 
set  at  liberty. 
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1832. 

Rex  v.  John  Cox.  ^Z^ih. 

XNDICTMENT  for  carnally  knowing  and  abusing  Sarah  Where,  on  a 
Blakeway,  a  child  under  the  age  of  ten  years.  thcfSry^oH^d 

It  appeared  that  the  prisoner,  who  was  a  man  upwards  ?J"'  ****'*  ^** 
of  sixty  years  of  age,  had  induced  the  child  to  go  up  stairs  tion,  but  that 

.,,.,  ••x»i-  1  11  there  had  been 

With  him  by  promising  to  give  her  an  apple;  and  that  a  noemissionfrom 
woman  who  went  up  stairs  soon  after  found  a  mark  as  if  TheTsTuiiaei 
some  one  had  lain  on  a  bed  which  was  there.     It  was  beid  that  the 

prisoner  was 

also  proved  that  the  person  of  the  child  exhibited  marks  rightly  conrict- 
of  violence;  and  that  both  she  and  the  prisoner  had  go-  ^'^^ 

norrhoea. 

The  Jury  found  that  there  had  been  penetra- 
tion, but  that  there  had  been  no  emission 
from  the  prisoner. 

Mr.  Justice  Littledale  passed  sentence  on  the  prisoner, 

VOL.  V.  X 
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and  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges,  who  held  the  conviction  right  (a). 

F.  F.  Lee^  for  the  prosecution. 


Godson,  for  the  prisoner. 


(a)  For  the  rq>ort  of  this  case 
we  are  indebted  to  the  learned 
coonsei  engaged  in  it.  This  case 
overrales  the  decision  in  the  case  of 
Kcs  V.  Russell,  2M.  &  M.  122.  But 


see  the  cases  of  Rex  t.  Jtmnp, 
anU,  Vol.  4,  p.  249;  and  Jttf  r. 
Wedge,  infra,  ahd  JRex  ▼. 
pdil,  p.  321. 


STAFFORD  ASSIZES. 

(Croum  side.) 

BEFORE  MR.  JUSTICE  TAUNTON, 


March  t2M. 

On  an  indict- 
ment for  car- 
nally knowing 
and  abusing  a 
female  child 


Rex  v.  James  Wedge. 

Indictment  for  camally  knowing  and  abusii^  Marj 
Underhilly  a  child  under  the  tige  of  ten  years. 

The  offence  was  alleged  to  have  been  comniitted  on  die 
under  ten  years  6th  of  February,  1832.  To  prove  thie  child  under  ten 
evi^'ce  of  the  years  old  at  the  time  of  the  alleged  offence,  the  fkther  of 
^huo^be*"*^  the  child  was  called;  he  stated,  that  he  was  In  th^hdiit 
produced.  of  going  out  with  boats  for  a  week  or  a  fortnhiirht  at  i 

Where  an  of-  o 

fence  of  this  time ;  and  that,  in  the  month  of  February,  1822,  he  went 
mUteron*the"  ^om  homc  for  a  few  days,  and  that  his  wife  had  not  then 
i83?andTh7'  ^^^^  Confined;  and  that,  on  his  retarn,  on  the  9th  of 

child's  iather 

proved,  that,  on 

his  return  after  an  absence  from  home  of  a  few  days,  on  the  9th  of  Feb.,  18S2,  he  found  that  Ik 

child  had  been  born,  and  was  told  by  her  grandmother  that  she  had  been  bom  the  day  be&R;  sai 

the  register  of  baptisms  shewed  that  the  child  had  been  baptized  on  the  9th  of  Feb.   1SS2:  it 

held  not  sufficient  to  prove  that  the  child  was  under  ten  years  old. 
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February,  1822,  he  found  that  this  child  had  b«eh  born ; 
and  he  was  told  by  his  wife's  mother,  that  it  had  been 
bom  the  day  before*  An  examined  copy  of  the  register 
of  the  baptism  of  the  child  was  put  in ;  and  from  that  it 
appeared  that  the  child  had  been  baptized  on  the  9th  of 
February,  18^2.  The  mother  of  the  child  was  dead,  but 
the  grandmother  was  living  at  the  time  of  the  trial. 

Mr.  Justice  Taunton  (having  conferred  with  Mr.  Jus- 
tice Littledalb). — My  learned  brother  concurs  with  me 
in  thinking  that  this  evidence  is  not  sufficient.  The  whole 
amount  of  the  evidence  to  prove  the  time  of  the  child's 
Urth  is  the  declaration  of  the  grandmother  to  the  father. 
The  father  was  from  home  at  the  time  of  the  birth,  and 
the  mother  is  dead ;  but  still  the  grandmother  might  have 
been  called.  As  this  is  a  matter  of  so  much  importance  in 
a  case  of  this  kind,  we  think  that  the  best  evidence  ought 
to  be  adduced. 

Verdict — Not  guilty. 

Corbet  for  the  prosecution. 

See  the  case  of  Rex  v.  Cox,  ante,  p..  297;  and  R^^  v.  Gammartt 
poft,p.  321. 


Rex  r.  Hilditch  and  Others.  May  13/A. 

XNDICTMENT  for  d  robbery.    The  case  for  the  prose-  Any  evidence 
cution  had  been  closed,  and  the  defence  of  the  prisoners  finnation  of  Uie 
was  an  alibi^  viz.  that  they  were  at  a  public-house,  at  a  ^non»e*5Utt 
considerable  distance  from  the  place  at  which  the  robbery  "  evidence  in 

reply ;  and  the 
was  committed.  only  evidence 

that  can  be 
given  in  reply 
ia  that  which  goes  to  cut  down  the  defence,  witliout  being  any  confirmation  of  the  original  case. 
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W.  J.  Alexander,  for  the  prosecution,  wished  to  csD  i 
witness  in  reply,  to  prove,  that  he  saw  all  the  prisoooi 
near  the  spot  at  which  the  robbery  was  committed;  sod 
that,  therefore,  they  could  not  have  been  at  the  pubfio- 
house. 


Mr*  Justice  Taunton. — Proving  that  the  parties  weie 
near  the  place  at  which  the  offence  was  committed  ii 
evidence  in  chief  and  not  evidence  in  reply.  Whatefer 
is  a  confirmation  of  the  original  case  cannot  be  given  n 
evidence  in  reply:  and  the  only  evidence  which  can  be 
given  as  evidence  in  reply,  is  that  which  goes  to  cut 
down  the  case  on  the  part  of  the  defence,  without  being 
any  confirmation  of  the  case  on  the  part  of  the  prosecutioa 

The  evidence  was  rejected* 

W.  J.  Alexander,  for  the  prosecution. 
F.  V.  Lee,  for  the  prisoner. 

See  the  case  of  Rtx  v.  Stimpton^  ante.  Vol.  2,  p.  415. 


SHREWSBURY  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 


Rex  v.  Bootyman. 

Embezzlement.— Before  the 

found  by  the  Grand  Jury,  the  prisoner 
to  bail — 


indictment 

been  held 


March  16M. 

Where  a  party 

is  charged  with 

embesslement, 

the  Judge, 

before  the 

indictment  is 

found,  wili 

order  the  prosecutor  to  fumbh  the  prisoner  with  a  particular  of  the  charges,  if  the  mlaoner 

an  affidavit  that  he  does  not  Icnow  what  the  cliarges  are,  and  tliat  he  ha*  applied  to  the 

for  a  particular,  and  it  has  been  refused. 
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Curwood  (with  whom  was  F.  V.  Lee)  applied  to  the 
learned  Judge  to  grant  an  order  calling  on  the  prosecu- 
tor to  deliver  a  particular  of  the  charges. 

This  was  moved  on  an  affidavit  stating  that  the  prisoner^ 
who  had  been  farming  bailiff  to  the  prosecutor,  did  not 
know  what  charges  of  embezzlement  were  intended  to  be 
brought  against  him;  and  that  he  had  applied  for  a  paf- 
ticular,  which  had  been  refused.  The  case  of  Rex  v. 
Hodgson  {a\  and  the  authorities  there  referred  to,  were 
cited  in  support  of  the  motion. 
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Bather  and  Maclean  opposed  the  application;  but — 

Mr.  Justice  Littledale  granted  an  order  for  a  par- 
ticular; which  was  delivered  to  the  prisoner's  attorney 
accordingly. 

The  prisoner  was  afterwards  tried  and  con- 
victed. 

Bather  and  Maclean,  for  the  prosecution. 
Curwood  and  F.  V.  Lee,  for  the  prisoner. 

[Attomies — Nock^  and  AsterleyJ] 

(a)  Ante,  Vol.  3,  p.  422. 


Rex  V,  Edwin  Taylor. 

Manslaughter.— Afterthe  trial,  Bather,  who  was 
for  the  prosecution,  stated,  that  the  coroner  had  ordered  the 
body  of  the  deceased  to  be  opened,  and  had  ordered  the 
churchwardens  to  pay  the  surgeon's  fee  for  it ;  but  a  magis- 
trate having  told  the  churchwardens  not  to  pay  it,  Sir  J. 
Scarlett,  whose  opinion  had  been  taken,  had  advised  that 
the  churchwarden  could  not  be  compelled  to  pay  it;  and  he, 


March  17  th. 

On  the  trial  of 
an  indictment 
for  manslaugh- 
ter, the  sm^on 
wiU  only  be  al- 
lowed for  his 
attendance  on 
the  trial,  and 
not  for  bis  fee 
for  opening  the 
body  by  order 
of  the  coroner. 
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tfaerefore,  applied  to  the  learned  Judge  to  order  it  to  be 
paid  by  the  county,  as  a  part  of  the  expenses  of  the  pnh 

secution. 

Mr.  Bellamy  (the  ckrk  of  assise). — Where  the  ex- 
amination in  a  case  of  felony  is  before  a  magistrate,  be 
gfants  a  certificate  for  the  costs  before  him;  but  a  c^^ooer 
has  no  power  to  grant  any  such  certificate. 

Mr.  Justice  Littledale. — I  can  only  allow  the  sorgeos 

the  usual  costs  of  his  attendance  here. 


«  / 


MONMOUTH  LENT  ASSIZES,  1832.— Cor.  i^ittudalb,  j. 


March  27th.  R«x  v.  Rebs. 

The  Judge,  on  a  JxLURDER.    After  the  trial,  Watson,  for  the  prosecution,  appfiedto 

hifno'^wcr^to  ^**®  learned  Judge  to  order  the  costo  of  the  witnesses  for  thor  ittad- 

allow  the  ex-  ance  at  the  coroDer*6  inquest. 

penses  of  the 
witnesses  for 

their  attendance      Mr.  Justice  LiTTLBDALB. — I  have  no  poirsr  to  make  such  an  order. 

at  the  coroner's 

inquest. 

See  the  stat.  7  Geo.  4,  c.  64,  8.22,  set  forth  Carr.  Supp.  p.  106. 
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MONMOUTH  ASSIZES. 


BEFORE  MR.  JUSTICE  TAUNTON. 


HaROEST  v.  FoTHERQILLy  Esq.  March  2Bth. 

3l  RESPASS  against  the  late  Sheriff  of  Monmouthshire  A  cause  came 

for  Itaking  the  plaiptifTs  goods.  the*Lsi«eTon*i 

To  connect  the  Sheriff  with  the  seizure,  the  officer  was  Wednesday 

morning;  on  the 

called  on  his  subpoena,  but  he  did  not  appear.     It  was  previous  Mon- 
then  proposed  to  give  other  evidence  of  the  warrant.  defendant's  at- 

The  cause  came  on  for  trial  on  the  morning  of  Wednes-  ^^a^sdaetown' 
day,  March  28th ;  and  on  the  evening  of  Monday  the  26th,  »»»» w^ed  with 

_  ,     ,  a  notice  to  pro- 

tbe  plaintiff's  aittorney  bad  served  Mr.  Phillips,  the  un*  duce  a  book, 
der-sheriff  of  the  defendant,  and  who  was  also  attorney  for  probaw^^be  at 
the  defendant  in  this  action,  with  a  notice  to  produce  a  **".  ?®*^'  . 

'  *  which  was  nme- 

book  kept  in  the  under-sheriff's  office  at  Newport,  con-  teen  miles  from 

.    .  ^   .  /»  1  1         1       •/«•         the  assize  town: 

tainmg  an  entry  of  the  warrant  from  the  under-shenfi  to  ^H§id,  that 
the  officer.     The  notice  was  served  on  Mr.  Phillips  at  "^^^^^"^  "^ 
Monmouth,  he  being  at  that  place  attending  the  Assizes, 
and  his  office  being  at  Newport,  which  is  nineteen  miles 
from  Monmouth. 

Mauley  for  the  defendant,  objected  that  this  notice  was 
served  too  late. 

Curwood  and  Carrington,  for  the  plaintiff. — The  no- 
tice was  served  in  ample  time  for  the  book  to  have  been 
obtained  from  Newport.  There  was  an  entire  day  for 
any  messenger  to  have  gone  and  returned  with  it. 

Mr.  Justice  Taunton. — I  think  the  service  is  too  late. 
It  is  very  desirable  that  all  these  notices  should  be  served 
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while  the  parties  are  at  home,  and  before  they  come  to 
the  Assizes. 

Hargest  *-.««^»*«  ^ 

v.  Nonsuit 

FOTBERGILL. 

Curwood  and  Carrington^  for  the  plaintiffi 

Maule,  for  the  defendant 

[Attornies— Oicen,  and  Prothero  Sf  FkiUipu\ 


\ 


In  the  ensuing  term,  Curwood  moved  for  a  rule  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside;  and  sob- 
sequently  a  rule  was  made  absolute  for  a  new  trial,  oo 
payment  of  costs. 

In  the  case  of  Doe  ^Wartney  on  the  evemng before  the  tEial,t» 

T.  Grayy    1  Stark.  283,  serrice  produce  a  lease,  was  heldinnf' 

of  notice  on  the  wife  of  the  de-  fident.    See  the  case  of  Brya?. 

fendanf  s  attorney,  at  lus  lodgings,  Wagttaff^  mUe,  Vol.  2,  p.  125. 
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OXFORD  SUMMER  CIRCUIT, 

1832. 


BEFORE  MR.  JUSTICE  BOSAMQUET  AND  MR.  BARON  GURNET. 


BERKSHIRE  ASSIZES. 


BEFORE  MR.  BARON  GURNET. 

""^  1832. 

Rex  v.  Dennis  Collins.  Julyieth. 

High  treason.    As  soon  as  the  Grand  Jury  had  if  a  true  boi  be 

,       ^ V  .11  found  againft  a 

returned  a  true  bill —  person  for  high 

.^f       treason,  the 

Judge  will,  on 

JerviSf  for  the  Crown,  moved  that  the  Sheriff  should  thcappUcaUon 

of  the  counsel 

furnish  the  solicitor  to  the  Treasury  with  a  list  of  the  per-  for  the  Crown, 
sons  who  would  be  summoned  on  the  Jury  in  this  case,  uftofurnish^e 
that  a  copy  of  it  miffht  be  delivered  to  the  prisoner  pursu-  Jjiicitor  to  the 

'^'^  o  r  r  Treasury  with  a 

ant  to  the  statute.  list  of  the  per- 

sons to  be  sum- 
moned on  the 

Mr.  Baron  Gurnet  ordered  that  the  Sheriff  should  Jtu-y^^^t  a  co- 
py of  it  may  be 

give  the  list  applied  for.  delivered  to  the 

prisoner. 
Semble,  that 

The  prisoner  having  been  brought  into  Court—  T^^rw  w?2^ 

high  treason  in 
**  compassing 
&c'the  maim  and  wounding"  of  His  Miyesty,  and  with  *'  compassing^  &c.  the  wounding"  of  Hia 
Migesty,  are  bad. 

The  prisoner,  in  a  case  of  high  treason,  has  a  right  to  address  the  Jury  in  addition  to  the  speeches 
of  his  counsel — and  tevtble,  that  both  the  prisoner's  counsel  have  a  right  to  address  the  Jury,  al- 
though there  be  no  evidence  on  the  part  of  the  defence. 
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GuRNBYy  B.9  asked  him  whom  he  wished  to  have  as  hit 
counsel  and  attorney.  The  prisoner  named  Swahey  and 
Carrington  as  his  counsel^  and  Mr.  Frankum  as  his  at- 
torney s  and  his  Lordship  having  ascertained  thaifc  diey  con- 
sented to  act  as  such  9  assigqj^  them  as  counsel  and  at- 
torney for  the  prisoner ;  and  an  order  was  drawn  up,  tiut 
they  should  have  access  to  the  prisoner  at  all  seasonable 
hours. 


The  Assize  was  adjourned  till  tb(S  ^^nd  of  Aiigusti  to 
give  time  for  a  copy  of  the  indictment,  and  lists  of  the 
Jurors  and  witnesses,  to  be  deUveved  to  the  prisoner. 

Considerably  more  than  ten  days  before  the  trial,  a  copy 
of  the  indictment  and  caption,  including  the  names  of  the 
witnesses  on  the  back  of  the  indictment,  and  also  the 
words,  ** a  true  bill \'  and  a  list  of  the  witnesses'  names, 
with  their  residences  and  additions;  and  also  a  list  of  the 
Jurors  (a  hundred  in  number)  with  their  residences  and 
additions  (a),  were  delivered  to  the  prisoner. 


(a)  As  to  the  delivery  of  a  copy 
of  the  indictment,  the  list  of  wit- 
nesses, and  the  list  of  the  Jurors,  to 
the  prisoner — see  the  stat.  7  &  8 
W.  3,  c.  3;  7  Ann.  c.  21 ;  and  6 
Geo.  4,  c.  50.  The  in<Uctment  is 
to  be  delivered  after  bill  found, 
and  before  arraignment  The 
number  of  days  is  reckoned,  with 
respect  to  the  indictment,  ex- 
clusive of  the  day  of  delivery 
and  day  of  arraignment;  and  with 
respect  to  the  lists,  exclusive  of 
the  day  of  delivery  and  day  of  trial ; 
and  in  neither  case  ought  Sun- 
days to  be  reckoned.    1  £a.  P.  C. 


112.  But  by  the  stot  a9ft  40 
Geo.  3,  c.  93,  it  is  enacted,  fhit 
the  provisions  of  the  stat.  7  &  8 
W.  3,  c.3,  and  7  Anii.  c.  21»  shaU 
not  extend  to  any  imfictment  for 
high  treason  in  compassiBi^  and 
imagining  Hie  death  of  idit  Kiag; 
where  the  oi^rt  act  is  ai^y  (UrectM* 
tack  on  his  Majesty;  and  in  the  stat 
6  Geo.  4y  c.  50,  the  like  exception 
is  made;  so  that  if  the  indictment 
in  the  prindpal  case  had  coniristed 
of  the  first  count  x)nly,  the  pri- 
soner would  not  have  been  en- 
titled to  a  copy  of  the  indictment, 
&c. 
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BEFORE  MR.  JUSTICE  BOSANQUET,  AND  MR.  BARON 

OURNEY. 

THE  indictment  consisted  of  five  counts.  The  first  Augiat  22nd, 
count  charged,  that  the  prisoner,  on  the  19th  of  June,  S 
Will.  4,  at  &c.,  maliciously  and  traitorously,  with  force 
and  arms,  ''did  compass,  imagine,  devise,  and  intend  the 
death  and  destruction  of  our  Lord  the  King  (a) ;  and,  to 
fulfil,  perfect,  and  bring  to  effect  his  most  evil  and  wicked 
treason,    and    treasonable  compassing  and    imagination 


(a)  By  the  stat.  36  Geo.  3,  c.  7> 
it  18  enacted,  *^  that,  if  any  person 
or  persons  whatsoever,  after  the 
day  of  the  passing  of  this  act, 
during  the  natural  life  of  our  most 
gracious  sovereign  lord  the  king, 
(whom  Almighty  God  preserve 
aad  bless  with  a  long  and  pros- 
perous reign),  and  until  the  end 
of  the  next  session  of  Parliament 
after  a  demise  of  the  crown,  shall, 
within  the  realm  or  without,  com- 
pass, imagine,  invent,  devise,  or 
intend  death  or  destruction,  or 
any  bodily  harm  tending  to  death 
or  destruction,  muming  or  wound- 
ing, imprisonment  or  restraint  of 
the  person  of  the  same  our  sove- 
reign lord  the  king,  his  heirs  and 
successors,  or  to  deprive  or  de- 
pose him  or  them  from  the  style, 
honour,  or  kingly  name  of  the 
imperial  crown  of  this  realm,  or 
of  any  other  of  his  majesty's  do- 
minions or  countries;  or  to  levy 
^var  against  his  majesty,  his  heirs 
and  successors,  within  this  realm, 
in  order,  by  force  or  constraint, 
to  compel  him  or  them  to  change 
his  or  their  measures  or  counsels, 
or  in  order  to  put  any  force  or 
constraint  upon,  or  to  intimidate 


or  overawe  both  houses,  or  either 
house  of  parliament;  or  to  move 
or  stir  any  fra^gner  or  stranger 
with  force  to  invade  this  realm, 
or  any  other  his  majesty's  do- 
minions or  countries  under  the 
obeisance  of  his  majesty,  his  hdrs, 
and  successors;  and  such  compas- 
sings,  imaginations,  inventions,  de- 
vices, or  intentions,  or  any  of  them, 
shall  express,  utter,  or  declare,  by 
publishing  any  printing  or  writ- 
ing, or  by  any  overt  act  or  deed ; 
being  legally  convicted  thereof, 
upon  the  oaths  of  two  lawful  and 
credible  witnesses,  upon  trial,  or 
otherwise  convicted  or  attainted 
by  due  course  of  law,  then  every 
such  person  and  persons,  so  as 
aforesaid  offending,  shall  be  deem- 
ed, declared,  and  adjudged  to  be 
a  traitor  and  traitors,  and  shall 
suffer  pains  of  death,  and  also 
lose  and  forfeit,  as  in  cases  of 
high  treason." 

By  the  stat.  57  Geo.  3,  c.6,  the 
Stat  36  Geo.  3,  c.  7»  is  made  per- 
petual, so  fisr  as  its  provisions  re- 
late to  the  heirs  and  successors  of 
his  majesty,  the  sovereigns  of  these 
realms. 
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1832.  aforesaid,  he  the  said  D.  C,  as  such  false  tndtor  as 
aforesaid,  on  the  said  19th  day  of  June,  in  the  second  year 
of  the  reign  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  with  force  and  arms,  maliciously  and 
traitorously  did  obtain  and  procure,  and  in  his  custody 
and  possession  did  have  and  keep,  divers,  to  wit,  three 
stones,  with  intent  thereby  and  therewith  maliciously  to 
kill  and  destroy  our  said  Lord  the  King;  and,  further  to 
fulfil,  perfect,  and  bring  to  effect  bis  most  evil  and  wicked 
treason  and  treasonable  compassing  and  imagination  afore- 
said, he  the  said  D.  C,  as  such  false  traitor  as  aforesaid, 
on  the  said  19th  day  of  June,  in  the  second  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  with  force 
and  arms,  maliciously  and  traitorously  did,  with  great 
force  and  violence,  cast  and  throw  divers,  to  wit,  two  of 
the  said  stones,  at  and  against  the  person  of  our  said  Lord 
the  King,  with  intent  thereby  and  therewith  malicious- 
ly and  traitorously  to  kill  and  destroy  our  said  Lord  the 
King,  and  with  one  of  the  said  stones  so  cast  and  thrown 
as  aforesaid,  then  and  there  struck,  bruised,  and  wounded 
the  person  of  our  .said  Lord  the  King,  against  the  duty 
of  the  allegiance  of  him  the  said  D.  C,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lord  the  King,  his  crown 
and  dignity." 

The  second  count  charged  that  the  prisoner  did  com- 
pass &c.  *'  bodily  harm  to  our  said  sovereign  Lord  the 
King,  tending  to  the  death  and  destruction  of  our  said 
Lord  the  King."  It  stated  the  same  overt  acts  as  the  first 
count,  alleging  an  intent  ''to  do  bodily  harm  to  our  said 
Lord  the  King,  tending  to  the  death  and  destruction  of 
our  said  Lord  the  King." 

The  third  count  charged  that  the  prisoner  did  com- 
pass, &c.  ''  the  maim  and  wounding  of  the  person  of  hb 
said  Majesty ;"  with  the  same  overt  acts  as  the  first  count, 
the  intent  being  stated  to  be,  "  to  maim  and  wound  his 
said  Majesty." 


OXFORD  CIRCUIT,  5  WILL.  IV. 

The  fourth  count  charged  that  the  prisoner  did  com- 
pass, &c.  **  the  wounding  of  the  person  of  his  said  Majes- 
ty ;'*  and  stated  the  same  overt  acts,  alleging  the  intent  to 
be,  "  to  wound  the  person  of  his  said  Majesty." 

The  fifth  count  charged  that  the  prisoner  did  compass, 
fcc.  '^  bodily  harm  to  our  said  Lord  the  King,  tending  to 
the  maim  and  wounding  of  the  person  of  his  said  Majesty  ;** 
alleging  the  same  overt  acts,  but  stating  the  intent  to  be, 
"  to  do  bodily  harm  to  our  said  Lord  the  King,  tending  to 
maim  and  wound  the  person  of  his  said  Majesty.*' 
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It  was  proved  that  the  prisoner  had  thrown  two  stones 
at  his  Majesty,  while  on  the  Ascot  Heath  Race-course; 
one  of  which  struck  his  Majesty  on  the  head*  Every  part 
of  the  case  was  proved  by  two  witnesses  (a). 

Swabey  addressed  the  Jury  for  the  prisoner,  and  con- 
tended that  the  prisoner  was  insane,  but  called  no  wit- 
nesses. 


Carrington  was  beginning  to  address  the  Jury — 

Dennum^  A.  6. — I  do  not  mean  to  object  to  my  learned 
friend,  Mr.  Carrington,  addressing  the  Jury,  but  I  would 


(a)  By  the  slat  7  &  8  WUl.  3, 
cd,  8.2,  no  person  can  be  con- 
▼icted  of  high  treason,  except  on 
the  oath  of  two  witnesses,  unless  he 
plead  guilty.  But  it  has  been  held, 
that,  if  one  witness  prove  an  overt 
act  of  treason*  and  another  witness 
prove  another  overt  act  of  the 
same  species  of  treason,  that  is 
sufficient.  1  Ea.  P.  C.  130.  It  has 
also  been  held  that  this  statute 
has  made  no  new  restriction  on 
confessions,  but  any  confession 
must  be  proved  by  two  witnesses. 
Id.  134.    But  by  the  stat.  39  &  40 


Geo.  3,  c.  93,  this  statute  is  not  to 
extend  to  any  case  of  lugh  treason 
in  compassing  and  imagining  the 
death  of  the  King,  where  the  overt 
act  is  a  direct  attack  on  his  Ma- 
jesty; but  the  party  is  to  be  *' in- 
dicted, arraigned,  tried,  and  at- 
tainted in  the  same  manner,  and 
accenting  to  the  same  course  and 
order  of  trial  in  every  respect, 
and  upon  the  like  evidence,  as  if 
such  person  or  persons  were  charg- 
ed with  murder;  but  the  judg- 
ment and  execution  are  to  be  the 
same  as  in  other  cases  of  treason. 
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merely  sabmit  that  a  second  counsel  has  no  right  to  ad- 
dress the  Jury,  if  no  witnesses  are  called  for  the  defence. 

Carrington  referred  to  Brunt's  case  (a). 

Mr.  Justice  Bosanquet. — By  the  statute  7  &  8  W.  3, 
e.  3«  the  prisoner  is  to  make  his  full  defence  by  counsel 
learned  in  the  law. 

Mr,  Baron  Gurney. — Perhaps,  Mr.  Attorney-General, 
you  may  be  right. 

Carrington  addressed  the  Jury,  and  submitted  {inter  alia, 
that  either  the  third  and  fourth  counts,  or  the  fifth  count  of 
this  indictment,  were  bad.  By  the  statute  36  Geo.  3,  c.  7, 
it  is  enacted^  that,  if  any  person  ^  shall,  within  the  realm 
or  without,  compass,  imagine,  invent,  devise,  or  intend 
death  or  destruction,  or  any  bodily  harm  tending  to  death 
or  destruction — maiming  or  wounding,  imprisonment  or 
restraint  of  the  person"  of  his  Majesty,  he  shall  be  guilty 
of  high  treason.  Now,  if  the  offences  of  intending  to  maim, 
and  intending  to  wound,  were  high  treason,  then  the  words 
of  the  statute  must  be  read  thus,  *^  shall  intend  death  or 
destruction,  or  any  bodily  harm  tending  to  death  or  de- 
struction,** and  the  sentence  must  end  there;  and  if  so, 
the  fifth  count  was  bad :  but  if  it  were  to  be  read  thus — 
that  the  intending  **  any  bodily  harm  tending  to  either  the 
death  or  destruction,  maiming  or  wounding"  of  his  Majes* 
ty«  is  high  treason,  then  the  third  and  fourth  counts  were 
bad. 


(a)  33  St.  Tr.  1272.  In  that  case 
Mr.  CurwoodhBd  addressed  the  Ja- 
ry,  and  proposed  to  examine  a  wit- 
ness who  was  sworn,  but  whom  he 
did  not  examine.  Mr.  Adolphta, 
as  the  Junior  counsel  for  the  pri'- 
soner,  then  addressed  the  Jury, 
and  commenced  his  address  in  the 
following  terms :  —  **  Gentlemen 


of  the  Jury,  the  case  for  the  pri- 
soner having  closed,  without  the 
calling  of  any  witness  on  hi$  behalf, 
ii  nevertheless  falls  to  my  lot  to  ad- 
dress to  you  a  very  few  obseruatians, 
and  that  arises  from  the  peculiar 
benefolence  of  the  law  on  the 
subject  of  high  treason.*' 
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After  both  the  prisoner's  counsel  had  addressed  the 
Jury,  Mr  Justice  Bosanquet  informed  the  prisoner,  that 
if,  in  addition  to  what  had  been  said  by  his  counsel,  he 
wished  to  add  any  thing  himself,  he  was  at  liberty  to  do  so. 

The  prisoner  made  a  statement  of  considerable  length, 
to  the  Court  and  Jury. 

Mr.  Justice  Bosanquet  left  it  to  the  Jury  to  say 
whether  the  prisoner  had  thrown  the  stoties  with  either  of 
the  intents  stated  in  the  indictment. 

The  Jury  found  the  prisoner  guilty  on  the  fifth 
count  of  the  indictment  (a). 

Denman,  A.G.,  Jervis,  CampbeU,  Shepherd,  andMauk, 
for  the  Crown. 

Swabey  and  Cdrringion,  for  the  prisoner. 

[Attomies — Matde  Sf  Bouchier,  and  Frankunh'] 
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(a)  Sentence  was  passed  on  the 
prisoner;  but  he  was  afterwards 
reprieved.  By  the  stat.  54  Geo. 
3,  c.  146,  the  sentence  in  cases  of 
hif^h  treason  is,  that  the  person 
''shall  be  drawn  on  a  hurdle  to 
the  place  of  execution,  and  there 
be  hanged  by  the  neck  until 
such  person  be  dead;  and  that 
afterwards  the  head  shall  be  se- 
vered from  the  body  of  such  per- 
son, and  the  body,  divided  into 


four  quarters,  shall  be  disposed  of 
as  his  Majesty  and  his  successors 
shall  think  fit."  But,  by  section  2 
of  the  same  statute,  his  Majesty 
may  by  his  sign  manual  direct 
that  the  party  shall  not  be  drawn 
on  a  hurdle;  or  that  the  party 
shall  be  beheaded  instead  of  being 
hanged;  and  may  order  the  dis- 
posal of  the  body,  head,  and 
quarters. 
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BEFORE  MR.  fiARON  GURNET. 


Jvly  17M.  Rex  r.  Green  and  Others. 

A  priiODer  Indictment  for  burglary.— Two  of  the  prisoners 
by^the  roagis^  had  made  statements  before  the  committing  magistrates, 
trate,  that,  If  be  •][»ijg  magistrates'  clerk  stated,  that,  before  the  prisoners 
•utement,  it  said  any  thing,  they  were  not  only  told  that  they  must  not 
eridence  against  ezpect  any  favour  from  confessing,  but  they  were  also  dis» 
li"mJ^t!!lx.  """ded  from  confessing. 

pect  any  fitvour 
if  he  con£esiet: 

but  the  roagia-  Mr.  Baron  GuRNEY. — That  was  wrong.  A  prisoner 
to  dinu^e  him  ought  to  be  told  that  his  confessing  will  not  operate  at  all 
from  con&siing.  \^  jjja  favour ;  and  that  he  must  not  expect  any  favour  be- 
cause he  makes  a  confession ;  and  that,  if  any  one  has  told  him 
that  it  will  be  better  for  him  to  confess,  or  worse  for  him 
if  he  does  not,  he  must  pay  no  attention  to  it ;  and  that  any 
thing  he  says  to  criminate  himself  will  be  used  as  evidence 
against  him  on  his  trial.  After  that  admonition,  it  ought 
to  be  left  entirely  to  himself  whether  he  will  make  any 
statement  or  not:  but  he  ought  not  to  be  dissuaded  finim 
making  a  perfectly  voluntary  confession,  because  that  it 
shutting  up  one  of  the  sources  of  justice. 

Verdict— Gufltf. 

Justice^  for  the  prosecution. 

[Attomies  for  the  prosecution— TToni  Sf  &».] 
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{Civil  Side.) 


BEFORE  MR.  JUSTICE  BOSANQUET. 


Shelley,  Administratrix  of  Shbllby,  v.  Ford.  ,^  ^^^^ 

X  HE  first  count  of  the  declaration  stated,  that  the  intes-  a.  let  a  hone  on 
tate  was  the  owner  of  a  horse,  which  had  been  by  him  let  ^^^  month,  B. 
to  hire  to  one  William  Lewis;  and  that  the  defendant,  to  kept  it  for  uro 

'  ^  ^  ^  mouths,  and 

the  injury  of  the  intestate's  reversionary  interest  in  the  then  sold  it  to 
horse,  took  it  into  his  possession,  and  sold  it     There  was  A.mightrecoTer 
a  similar  count,  stating  the  whole  matter,  except  the  let-  h^*^^^*^^  cf** 
ting  of  the  horse,  to  have  occurred  since  the  death  of  although  chad 

acted  bondjldtf 

the  deceased;    and   there  were  also  counts  in  trover,  and  had  paid  B. 
Plea-Not  guilty.  theftui^ue. 

It  appeared  that,  in  the  month  of  September,  1830,  the 
intestate  had  let  the  horse  on  hire  to  ^aptain  Lewis,  for 
one  month;  and  it  was  proved,' by  the  admission  of  the  de* 
fendant  himself,  that,  in  the  month  of  November,  1830, 
he  had  bought  the  horse  of  Captain  Lewis  for  10/.  which 
was  then  the  full  value  of  it;  and  that,  after  keeping  it  at 
livery  for  some  time,  he  had  sold  it. 

Justice,  for  the  defendant. — I  submit  that  this  action 
cannot  be  maintained.  The  defendant  acted  bond  fide  in 
the  buying  of  the  horse ;  and  he  has  at  least  a  lien  upon  it 
for  the  amount  of  10/.,  the  sum  which  he  has  paid  for  it; 
and,  in  any  view  of  the  case,  that  sum  ought  to  have  been 
tendered  before  any  action  was  brought. 

Mr.  Justice  Bosanquet  (in  summing  up). — In  this  case 
the  property  in  this  horse  was  in  the  intestate,  and  Cap- 
tain Lewis  had  only  a  limited  interest  in  it ;  he,  therefore, 
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when  he  sold  it,  could  give  the  defendant  no  better  title 
than  he  had  got  himself. 

Verdict  for  the  plaintiff — Damages  15/. 

Curwoodf  Carrington^  and  Jeffreys  Williams,  for  the 
plaintiff. 

Justice,  for  the  defendant. 

[Attoroie»— C.  Carta  Wilton,  and  G.  S.  Ford.} 


In  general,  no  sale  by  a  person 
who  has  no  ri|^ht  to  sell,  is  good 
agunst  the  rightful  owner,  except 
it  be  made  in  market  overt;  and  it 
is  laid  down  (Bac.  Abr.  tit.  Fair,  £) 
that  every  sale  made  in  a  fair  or 
market  overt,  transfers  a  complete 
property  in  the  thing  sold  to  the 
vendee,  however  illegal  the  title 
of  the  vendor.  In  London,  every 
day  is  market-day,  except  Sun- 
day; so  that  a  sale  on  any  of  these 
days  is  as  good  as  it  would  be 
on  the  fair  or  market-day  in  the 
country;  and  in  London  every 
shop,  except  a  pawnbroker's,  is 
a  market  overt  for  such  things  as 
the  owner  professes  to  trade  in ; 
but  in  the  country,  the  market 
overt  is  confined  to  the  particular 
place  or  spot  set  apart  by  custom 
for  the  sale  of  particular  goods. 


However,  the  property  in  a  hone 
is  not  changed  as  agidnst  tke 
rightful  owner,  unless  the  proih 
uons  of  the  stat.  2  &  3  P.  &  E 
c.  7,  and  31  Eliz.  c.  12,  (vttck 
will  be  found  in  Bom's  Jortk^ 
tit.  Honet),  are  complied  with. 

See  also  the  case  of  Gcmob  v. 
Woodfidl,  ante^  Vol.  2,  p.  41. 

As  to  factors  and  agents  deri- 
ing  with  goods  intrusted  to  them, 
see  the  stat.  6  Geo.  4,  c.  94:  and 
the  case  of  l^er  w*  Peanon,  4 
D.  &  R.  653,  as  to  the  eficC 
of  the  true  owners  allowing  aa- 
other  to  hold  himself  out  as  the 
owner  of  goods.  As  to  thejro- 
titution  of  stolen  goods  on  Ae 
conviction  of  the  offender,  sec 
the  stat.  7  &  8  Geo.  4,  c  29, 6.57i 
which  is  set  out  Carr.  Sap.  334. 
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OXFORD  ASSIZES. 

BEFORE  MR.  BARON  GURNEY. 


Dog  on  the  demise  of  Crake  v.  Brown.  July  19/A. 

XiiJECTMENT.  When  this  cause  was  called  on  in  its  a  counsel,  to 
order^  it  appeared  that  no  brief  had  been  delivered  for  the  ^  a^lli^hu 
lessor  of  the  plaintiff,  and  the  attorney  was  not  in  Court.     ^5"  ^^!^  "® 

been  deliveredi 

Talfourd  stated  that  he  had  a  retainer  for  the  lessor  of  draw  the  record. 
the  plaintiff,  and  wished  to  withdraw  the  record. 

Mr.  Baron  Gurney. — A  retainer  without  a  brief  does 
not  authorize  you  to  withdraw  the  record.  Mr.  Jervts^ 
you  are  for  the  defendant ;  do  you  wish  the  Jury  to  be 
sworn,  and  to  nonsuit  the  plaintiff? 

Mr.  Jervisn^Yes,  my  Lord. 

The  Jury  were  sworn,  and  the  plaintiff-— 

Nonsuited. 

Talfourd,  for  the  lessor  of  the  plaintiff. 
Jervis  and  Carringion,  for  the  defendant. 

[Attornies — Mathews,  and  Ej/re.l 
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WORCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  BOSAKQUET. 


July  23rd.  ReX  V.  CrOWTHER. 

An  indictment,  FORGERY.  The  indictment  charged  the  prisoner  wifli 
aforged cSck  having  forged  "  a  certain  warrant  and  order  for  the  pay- 
tobe"aipwir-     ^  ^  ^£  monev,  which  said  warrant  and  order  is  m  tbe 

rant  and  order         ,  ^* 

for  the  payment  words  and  figures  following — that  is  to  say : 

of  money,  which  ° 

^SlrurthT"  -  Worcester  Old  Bank. 

words  and  fi-  cc  Hanburv  Hall,  Nov.  28,  1828. 

gures  follow-  ■' 

ing,"  18  good.  «  Messrs.  Berwick,  Wall,  Isaac,  and  Lechmere,  pay  to 
on  the  w.  Bank  Mr.  John  Perkins,  or  bearer,  twenty-five  pounds  tenshS- 

was  presented      i ;  _» —« 

for  payment  «t    ""gs*  John  Phillips." 

posed  drawer 

never iiept cash:  with  intent  then  and  there  to  defraud  Francis  Ruilbid 

—H««,  that  this         _        ,  _,  _  ,  .   ,         ,  1 

was  sufficient  and  Others.  1  here  were  other  counts,  which  charged, 
i'^entToVefrrud  ^^^^  ^^^  prisoner  did  "  utter,"  and  also  '•  did  oflTer,  dis- 
*h*  TT^k  ^\'  P^^®  ^^*  *"^  P"^  ^^*"  ^^^  forged  instrument,  knowing  it  to 

though  there  was  be  forged. 

of  thelrVylng  It  appeared  that  this  check,  which  purported  to  be  a 
if  k'had  beer"  ^^^^^  °"  ^^^  Worcester  Old  Bank,  was  presented  by  da 
genuine.  prisoner  for  payment  at  Messrs.  Rufibrd's  bank^  at  Stoin>- 

bridge ;  and  it  was  proved  that  they  would  not  pay  tiie 
amount,  and  that  no  person  named  John  Phillips  kept 
casli  with  them. 

Godson  and  F.  V.  Lee  objected  that  this  case  must  fail 
upon  two  grounds: — First,  because  this  indictment  charged, 
in  every  count,  that  the  prisoner  either  forged,  uttered, 
or  offered  a  "  warrant  and  order;"  which  imported  that 
he  had  committed  an  offence  with  respect  to  two  instra- 
ments ;  and  secondly,  because  it  could  not  have  been  done 
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to  defraud  Messrs.  Rufford^  as  they  had  no  customer  of 
the  name  of  John  Phillips;  and  there  was,  therefore,  not 
the  most  remote  chance  of  their  paying  the  money. 

Mr.  Justice  Bosanquet. — I  am  of  opinion  that  this  in- 
dictment is  sufficient.  In  each  of  the  counts  there  is  only 
one  instrument  set  out,  and  it  is  called — ^*  A  warrant  and 
order  for  the  payment  of  money,  in  the  words  and  figures 
following.*'  I  think  it  is  both  a  warrant  and  an  order — 
a  warrant  authorizing  the  banker  to  pay,  and  an  order 
upon  him  to  do  so.  With  respect  to  the  other  pointy  I 
think  that  the  prisoner  going  to  Messrs.  RufFord's,  and 
presenting  this  paper  for  payment,  is  quite  sufficient  evi- 
dence of  an  intent  to  defraud  them. 

Verdict — Guilty. 

Shuii,  for  the  prosecution. 

Godson  and  F.  V.  Lee^  for  the  prisoner. 
[AttornieB — Robetotu,  and  Pumfrey,'] 


By  the  statute  11  Geo.  4  &  1 
Will.  4,  c.  66,  8.  3,  it  is  enact- 
ed, **  that  if  any  person  shall  forge 
or  alter,  or  shall  offer,  utter,  dis- 
pose of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any 
warrant  or  order  for  the  payment 
of  money,  \nth  intent  to  defraud 
any  person  whatsoever,  every  such 
offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall 
suffer  death  as  a  felon.*'  By  the 
statute  2  &  3  WiU.  4,  c.  123,  the 
capital  punishment  is  repealed. 


except  as  to  wills  and  testamen- 
tary papers,  and  certain  powers  of 
attorney;  and  by  s.3  of  that  stat. 
it  is  enacted — '*  That  in  all  infor- 
mations or  indictments  for  forg- 
ing, or  in  any  manner  uttering 
any  instrument  or  writing,  it  shall 
not  be  necessary  to  set  forth  any 
copy  or  fac-simile  thereof,  but  it 
shall  be  suffident  to  describe  the 
same  in  such  manner  as  would 
sustain  an  indictment  for  stealing 
the  same ;  any  law  or  custom  to 
the  contrary  notwithstanding.*' 
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July  24M.  Rex  v.  Jki^i^  Richards. 

A  girl,  accused  XnDICTMENT  for  administering  poison,  called  oxalic 
waJtoW  by 'her  ^cld  (a),  to  Mary  Duce,  on  the  2Srd  of  April,  1 882.  It 
Se  dlTDotVeU  *PP®^r®^  *^a^  ^^^  prisoner,  a  girl  of  about  15  years  of  age, 
all  about  it  that  was  in  the  service  of  the  prosecutrix;  and  that,  on  the  niefat 

niffht,  a  con- 

stable  would  be  of  the  24th  of  AprU,  1832,  the  prosecutrix  went  into  the 
morniog  to  tile  Prisoner's  bedroom,  just  as  she  was  going  to  bed,  and  tdd 
her  befoM  a       \^^^  ^^at  if  she  did  not  tell  all  about  it  that  niirht,  the 

magistrate;  she  ^     ' 

then  made  a  constable  would  be  sent  for  next  morning  to  take  her  to 
which  was  held  Stourbridge,  meaning  before  the  magistrates  there ;  and 
miuibiri»eTi-    ^^®  prisoner  then  made  a  statement. 

dence.    Next  ^ 

was'sentfor,  Mr.  Justice  Bosanquet.^I  think  that  we  must  not 

the  magistrate, 
she  said  some- 
thing to  him,  he       It  further  appeared,  that  next  morning  a  constable  was 

notnduwmOTt*  ^cnt  for,  who  took  the  prisoner  into  custody ;  and  while 

J7  /iT^^'^b*  *^®y  ^tr^  on  the  way  to  the  magistrates*  meeting  at  Stonr- 

was  receivable,  bridge,  she,  without  any  inducement  having  been  beU 

inducement  out  by  the  Constable,  made  a  statement  to  him. 

ceased  on 
her, being  put 

into  the  hands         The  prisoner's  counsel  objected  to  this  statement  being 

received,  as  the  inducement  held  out  by  the  prosecutiiz 
must  be  taken  to  have  continued. 

Mr.  Justice  Bosanquet. — I  think  that  this  statement  is 
receivable.  The  inducement  was,  that  i^  she  confessed 
that  night,  the  constable  would  not  be  sent  for,  and  she 
would  not  be  taken  before  the  magistrates.  Now,  she  must 
have|known,  when  she  made  this  statement,  that  the  con- 
stable was  then  taking  her  to  the  magistrates.  The  in- 
ducement, therefore,  was  at  an  end. 


of  the  consuble. 


(a)  See  sect.  11  of  the  stat.  9      4,  p.  372;  and  the  case  of  Hex  i. 
Geo.  4,  c.  31,  set  forth,  ante.  Vol.      Harlrti,  Id.  369. 
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The  evidence  was  received. 

Verdict— Not  Guilty. 

Godlson,  for  the  prosecution. 
Curwood  and  Carrington,  for  the  prisoner. 
[Attomies — Hoidtworth  4r  F.,  and  CoUis,"] 


STAFFORD  ASSIZES. 


Jones,  Assignee  of  Stubbs,  an  Insolvent^  Demandant,  r.     My  ^ut, 

Brearly,  Tenant 

Writ  of  right.     At  the  previous  assizes,  four  knights  Ondietrfaaofa 
(who  were  in  fact  esquires  returned  as  knights  by  the  though  o^de- 
sheriflf)  elected  the  grand  assize ;  and  at  these  assizes  the  jilJ*J?j^J^ 
four  knights  appeared,  and  twelve  of  those  whom  they  the  tenant  mmt 
had  chosen  appeared,  and  were  sworn  as  the  grand  as>  ^^^ 
size,  together  with  the  knights. 
As  soon  as  they  were  sworn — 

Campbell,  for  the  defendant,  placed  6s.  8d.  on  the  table 
of  the  Court,  contending,  that,  as  he  had  tendered  the 
demi-mark,  the  demandant  must  begin  by  proving  the 
seisin  of  his  ancestor. 

* 

Jervis,  TcJfourd,  and  Justice,  eontrd,  relied  on  the  case 
of  Tooth  V.  Bagwell  (a). 

Campbell, — If  the  demandant  does  not  begin  with  prov- 
ing his  seisin,  the  greatest  inconvenience  will  ensue.    In 

(a)  Ante,  \ol  2,^.271. 
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1832.  this  case  a  great  deal  of  property  b  cUimed  by  this  writ 
of  right,  and  it  is  held  by  my  client  under  several  differ- 
ent titles,  and  nothing  is  more  probable  than  that  when 
all  these  titles  are  gone  through  by  us^  the  demandant 
may  prove  the  seisin  of  his  ancestor  as  to  some  very  smiD 
part  of  the  property. 

Mr.  Justice  Bosanquet. — I  hold  myself  bound  by  die 
decision  of  the  Court  in  Tooth  v.  BagwelL  In  a  case  on 
the  Northern  Circuit,  Mr.  Baron  Wood  considered  that 
there  should  be  a  previous  finding  of  the  seisin^  but  that 
is  not  so.  The  Court,  in  Tooth  v.  Bagtoell,  held,  that  die 
tenant  should  begin,  though  the  seisin  of  his  ancestor 
must  be  proved  by  the  demandant  at  some  time  or  other. 
Anciently,  the  tender  of  the  demi-mark  put  the  party  oo 
the  proof  of  his  sebin  in  some  particular  reign;  but  siiioe 
the  limitation  of  writs  of  right  has  been  sixty  years,  it  is 
held  to  put  the  party  on  the  proof  of  hb  sebin  within  dttt 
time.  However,  the  question  here  b,  whether  the  de- 
mandant must  prove  the  sebin  of  hb  ancestor  in  the  first 
instancei  or  whether  the  tenant  must  begin*  I  think  the 
tenant  must  begin. 

The  tenant  began  and  went  through  hb  title.  The  de- 
mandant's leading  counsel  then  addressed  the  Jury  and 
went  into  his  evidence;  and  the  leading  counsel  for  the 
tenant  replied. 

The  Grand  Assize  found  for  the  tenant 

JerviSi  Talfourd^  and  Justicet  for  the  demandant. 
Campbell  and  R.  V,  Richards,  for  the  tenant. 

[Altomies— CAi/co^e,  md  Whii€.^ 
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HEREFORD  ASSIZES. 


BBFORE  HR.  BARON  OURMEY. 


Rex  v.  James  Gammon.  August  7th, 

Indictment  for  carnally  knowing  and  abusmg  Char-  if»  in  a  case  of 

lotte  rowelly  a  child  under  ten  years  old.  not  been  suffi- 

The  child  proved  the  offence,  and  Mr.  WooUett,  a  sur-  tioTtr^ptuw 

geon,  stated,  that  he  found  considerable  local  inflammation  ^^^  hynien,  the 

**         '  '  ,  oflfence  U  not 

about  the  parts  of  the  child,  and  that  the  hymen  had  been  complete. 
recently  ruptured,  and  that  he  had  no  doubt  that  pene- 
tration liad  taken  place ;  and  it  was  also  proved  by  the 
mother  of  the  child,  that,  on  examining  the  child,  she 
found  semen  within  the  pudendum. 

Mr.  Baron  Gurney* — I  think  that  if  the  hymen  is  not 
ruptured  there  is  not  a  sufficient  penetration  to  constitute 
this  offence.  I  know  that  there  have  been  cases  in  which 
a  less  degree  of  penetration  has  been  held  to  be  sufficient; 
but  I  have  always  doubted  the  authority  of  those  cases; 
and  I  have  always  thought,  and  still  think,  that  if  there  is 
not  a  sufficient  penetration  to  rupture  the  hymen,  it  is  not 
a  sufficient  penetration  to  constitute  this  offence* 

Verdict — Guilty. 
Greaves,  for  the  prosecution. 

Godson,  for  the  prisoner. 

[Attomies — Griffiths,  and ,] 

See  the  cases  of  Rex  v.  Cox^  most  satisfactory  evidence  that  it 

ante,  p.  297,  and  R«x  y.  Wedge,  'really  occumd.  In  Rtaien'f  case,  1 

ante,  p.  298.    As,  under  the  pre-  Ea.  P.G.  438,  it  was  held,  that  there 

sent  state  of  the  law,  penetration  might  be  a  sufficient  penetration 

is  really  the  whole  offence,  it  is  to  constitute  the  offence^  although 

highly  proper  that  there  should  be  the  hymen  had  not  been  ruptured. 
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NOTTINGHAM  ASSIZES. 


1832. 

^    V    -^  Knotts  V.  Curtis. 

In  CMC  finr  aeU-  X  HIS  WES  an  acUon  on  the  case  for  an  excessm  dii- 
a  d£^  ^th^  tress.  The  plamtifi*  failed  in  proving  any  of  the  counfii 
^^'^ffthT'  in  the  declaration^  except  one^  stating  that  the  defien- 
«um  produced     dant  sold  the  goods  without  having  them  prerionsly  ap- 

ii  lest  than  tfaa  .      ,  ,  i^xvr    o   ik.r  «  ^        ^^       »m 

fidr  value  to  the  praised.  Wider  statute  %  W.  &  M.  sess.  l,  c  o,  a.  S«  The 
Jwow  the°*^  sale  was  by  public  auctioui  and  fairly  conducted;  but  die 
diiferenee  with-  full  value  of  the  goods  to  the  plawtiff  was  not  obtained. 

out  any  allega- 

tion  oftpedai     The  count  was  framed  on  statute  11  Greo.  2,  c.  19,  s.  19, 
^^^'  and  no  specific  damage  was  stated  in  it 

It  was  objected,  on  the  part  of  the  defendant,  that,  as 
this  was  an  irregularity  in  the  conduct  of  a  distress,  in 
order  to  entitle  the  plaintiff  to  recover  on  this  count,  he 
should  both  state  and  prove  that  specific  damage  had 
resulted  to  him  from  the  omission  to  appraise;  the  statute 
enacting,  that  the  party  aggrieved  by  the  irregularity 
shall  ^*  recover  fuU  sai^f action  for  the  special  tlamageke 
shall  have  sustained  thereby ,  and  no  more,  in  any  aeticm^ 
%c*i^  and  that,  unless  special  damage  was  proved,  the 
defendant  was  entitled  to  a  verdict 

Mr.  Justice  J.  Parke. — The  measure  of  the  damages 
to  be  recovered  by  the  plaintiff  upon  this  count,  is  the 
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difference  between  the  amount  of  the  rent  discharged  by  IS32. 
the  sale,  and  the  fair  value  to  the  tenant  of  the  goods 
which  have  been  sold.  If  the  landlord  sell  fairly,  for  the 
best  price  which  can  be  obtained,  and  which,  doubtless, 
was  in  this  case  done,  he  will  be  protected  if  all  his  pro- 
ceedings are  regular,  although  the  full  value  of  the  goods 
may  not  be  obtained ;  but  until  an  appraisement  is  made, 
the  landlord  has  no  right  to  sell,  but  only  to  keep;  and, 
until  sale,  the  tenant  has  a  right  to  come  in  at  any  time 
and  redeem  his  goods.  The  sale,  therefore,  being  illegal, 
the  tenant  is  entitled  to  the  damages  he  has  sustained 
thereby,  u  e,  to  the  difference  between  the  fair  value  of 
the  goods  to  him,  and  the  amount  of  the  rent  discharged 
by  theproduce  of  the  sale;  and  as  this  damage  is  the  re- 
sult of  the  illegal  sale,  it  need  not  be  specially  stated  in 
the  count.  In  this  case  the  amount  of  rent  discharged  by 
the  sale,  after  deducting  all  expenses,  was  5/.  10«.  /  the  va* 
lue  of  the  goods  to  the  tenant,  as  is  proved,  was  17/.;  the 
verdict,  dierefore,  must  pass  for  11/.  10«. 

Miller,  for  the  plaintiff. 

Adams,  Serjt.,  and  Clinton,  for  the  defendant. 
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1832. 


BEFORE    LORD    TENTERDEN,   C.  J.|    MR.    BARON    YAUGHAVi 
MR.  JUSTICE  ALDERSON,  AND  N.  KNOWLTS^  £SQ.| 

RECORDER. 


1832. 
Apnleth, 

Itif  DoteTery 
■light  proooeo- 
tioMf  even  by 
a  blow,  whidi 
will,  when  the 
party  receiving 
it  itrikei  with  a 
deadly  weapon 
and  death  en- 
sues, reduce  the 
crime  from  mur- 
der to  man« 
slaughter. 


Rex  y.  Daniel  Lynch. 

X  HE  prisoner  was  indicted  for  the  wilful  murder  of  WO* 
liam  Harrington. 

It  appeared  that  the  prisoner  and  the  deceased,  who  bad 
been  for  three  or  four  years  upon  terms  of  intimacy,  had 
been  drinking  together  at  a  public  house  on  the  night  of  the 
27th  of  February^  till  about  twelve  o'clock;  that,  about  one, 
they  were  together  in  the  street^  when  they  had  some  words, 
and  a  scuffle  ensued,  during  which  the  deceased  struck  the 
prisoner  in  the  face  with  his  fist,  and  gave  him  a  black  eye. 
The  prisoner  called  for  the  police,  and,  on  a  policeman 
coming,  went  away.  He,  however,  returned  again  between 
five  and  ten  minutes  afterwards,  and  stabbed  the  deceased 
with  a  knife  on  the  left  side  of  the  abdomen.  The  pri* 
soner's  father  proved,  that  the  knife,  a  common  bread  and 
cheese  knife,  was  one  which  the  prisoner  was  in  the  habit 
of  carrying  about  with  him,  and  that  he  was  rather  weak 
in  his  intellects,  but  not  so  much  so  as  not  to  know  right 
from  wrong. 

Lord  Tenterden,  in  summing  up,  said — It  is  not  every 
slight  provocation,  even  by  a  blow,  which  will,  when  the 
party  receiving  it  strikes  with  a  deadly  weapon,  reduce 


Ik 
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the  crime  from  murder  to  manslaughter.  But  it  depends  1832. 
upon  the  time  elapsing  between  the  blow  and  the  injury; 
and  also^  whether  the  injury  was  inflicted  with  an  instru- 
ment at  the  moment  in  the  possession  of  the  party,  or  whe- 
ther he  went  to  fetch  it  from  another  place.  It  is  uncer- 
tain, in  this  case,  how  long  the  prisoner  was  absent  The 
witness  says  from  five  to  ten  minutes,  according  to  the  best 
of  his  knowledge.  Unless  attention  is  particularly  called 
to  it,  it  seems  to  me  that  evidence  of  time  is  very  uncer- 
tain. The  prisoner  may  have  been  absent  less  than  five 
kninutes.  There  is  no  evidence  that  he  went  anywhere  for 
the  knife.  The  father  says,  it  was  a  knife  he  carried  about 
with  him,  it  was  a  common  knife,  such  as  a  man  in  the  pri- 
soner's situation  in  life  might  have :  for  aught  that  appears, 
he  might  have  gone  a  little  way  from  the  deceased  and 
then  returned,  still  smarting  under  the  blow  he  had  receiv- 
ed. You  will  also  take  into  consideration  the  previous 
habits  and  connection  of  the  deceased  and  the  prisoner 
with  respect  to  each  other.  If  there  had  been  any  old 
grudge  between  them,  then  the  crime  which  the  prisoner 
committed  might  be  murder.  But  it  seems  they  had  been 
long  in  habits  of  intimacy,  and  on  the  very  night  in  ques- 
tion, about  an  hour  before  the  blow,  they  had  been  drinking 
in  a  friendly  way  together.  If  you  think  that  there  was 
not  time  and  interval  sufiicient  for  the  passion  of  a  man 
proved  to  be  of  no  very  strong  intellect  to  cool,  and  for 
reason  to  regain  her  dominion  over  his  mind,  then  you 
will  say  that  the  prisoner  is  guilty  only  of  manslaughter. 
But  if  you  think  that  the  act  was  the  act  of  a  wicked,  ma- 
licious, and  diabolical  mind,  (which,  under  the  circum- 
stances, I  should  think  you  hardly  would)>  then  you  will 
find  him  guilty  of  murder. 

Verdict — Guilty  of  manslaughter  only. 
Barry^  for  the  prisoner. 


CASES  AT  THE 


OLD  BAILEY  MAY  SESSION,  1832. 

BEFORE  MR.  JUSTICE  LITTLEDALE^    MR.    BARON  B0|<- 
LAND^  AND  MR.  JUSTICE  ALDEKSON. 


May  ink.  Rex  V.  NoAKBS. 

SembUt  that        X  HE  prisoner  was  indicted  under  the  56th  section  of 

bati,  which  are     ,      ^  ^^         .         -^o       ^  •  i  n^%        .#• 

long  poiet  lued  the  6  Geo.  4|  c.  lOoy  which  enacts,  "  That  if  any  persons, 
caj^uibf  ^^  ^  ^^  ^^^  number  of  three  or  more,  armed  with  fire-arms,  or 
s]grj^  are  not  cihcT  offensive  weapons,  shall  be  assembled  m  order  to  be 
pons  within  the    aiding  and  assisting  in  the  illegal  landing  of  uncustomed 

meaning  of  the  ^y, 

6  Geo.  4,  e.  108,  goods,  every  person  so  offending,  and  every  person  aiding, 
'^A'priioner  abetting,  or  assisting  them,  shall,  being  thereof  convicted, 
ought  not  to  be   be  adjudged  guilty  of  felony,  and  suffer  death  as  a  fdbn.** 

conTicted  upon  -n  »  •  i  i»        i  • 

the  evidence  of  From  the  evidence  for  the  prosecution,  it  appeared,  that 
acoompUcai[un-  &bout  a  hundred  persons  were  assembled,  about  twelve 
confirmed  by      o'clock  at  night,  at  a  place  upon  the  Sussex  coast,  for  the 

other  testunony.  o     '  r  r  » 

purpose  of  landing  smuggled  goods;  that  they  were,  as  is 
usual  on  such  occasions,  divided  into  two  different  parties; 
one,  called  the  company,  who  had  bats  in  their  hands  for  the 
purpose  of  carrying  the  tubs  of  spirits,  (which  bats  were  hop 
poles  about  seven  feet  in  length),  and  the  other,  the  protect- 
ing  party,  who  were  armed  with  muskets.  The  prisoner 
was  one  of  the  company,  and  carried  a  bat;  but  it  appear- 
ed that  he  did  not  go  down  to  the  beach,  but  remained 
with  several  others,  who  also  had  bats,  at  the  distance  of 
a  few  fields  off,  for  the  purpose  of  preventing  any  who 
might  be  so  disposed  from  running  away  without  the  tubs, 
if  any  firing  should  take  place.  He  did  not  strike  any 
one  with  his  bat,  either  of  his  own  party  or  of  the  revenue 
officers.  But  some  of  the  men  with  bats  struck  with  them 
some  of  the  preventive  men  on  duty.    A  witness  was  ask- 


^ 
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ed  whether  the  prisoner  had,  in  his  hearing,  engaged  any 
persons  to  go  out^  and  what  he  said  to  them  ?  ^^ 


Clartson,  for  the  prisoner,  objected,  that  what  took 
place  previous  to  the  transaction  in  question  was  not  evi- 
dence against  him. 

Denman,  A.  G.,  for  the  prosecution,  replied,  that  it  was 
evidence,  under  the  particular  terms  of  the  act  of  Par- 
liament, necessary  to  establish  the  facts  required  to  be 
proved. 

Mr.  Justice  Littledale  was  of  opinion  that  the  evi- 
dence was  admissible. 

The  witness  stated  a  conversation  between  the  pri- 
soner and  the  landlord  of  a  public-house,  in  which,  when 
the  landlord  said  that  some  of  the  men  bad  been  fright- 
ened, the  prisoner  observed  ^'I  had  the  biggest  right 
to  be  afraid,  for  1  called  the  fire-arm  men,  and  went  down 
with  them,  and  brought  away  a  pair  of  tubs." 

This  and  some  other  part  of  the  evidence  depend- 
ed upon  the  testimony  of  two  accomplices;  they  stated, 
that  the  company  did  not  know,  before  they  went,  that 
there  was  to  be  any  firing,  or  any  men  with  fire-arms,  and 
that  their  object  was  to  land  the  goods  without  violence. 
After  the  firing  commenced,  the  prisoner  was  engaged  in 
preventing  the  people  from  running  away  without  the 
tubs. 

C  Phillips,  for  the  prisoner. — There  is  nothing  to  go 
to  the  Jury.  The  act  requires,  that  the  persons  must  be 
armed  with  fire-arms,  or  other  ofiensive  weapons,  for  the 
purpose  of  assisting  in  the  landing  of  smuggled  goods;  and 
the  evidence  shews,  that  the  bat  which  the  prisoner  had 
in  his  hand  was  not  intended  as  an  ofiensive  weapon,  as 
it  was  the  thing  used  for  the  purpose  of  carrying  the 
tubs. 


V, 
NOAKES. 


328  CASES  AT  THE 

1B32.  Mr.  Justice  Littledale,  (in  summing  up,  inter  ofio,) 

said — You  will  have  to  consider  whether  bats  axe  ofht 
sive  weapons  or  not.  The  evidence  is,  that  they  are  used 
to  carry  away  small  casks.  But  as  they  may  be  used  for 
other,  vix,  for  offensive  purposes,  you  will  have  to  aj 
whether  they  are  such  or  not.  Then,  was  the  prisoner 
there  ?  Two  of  his  accomplices  speak  distinctly  to  him.  If 
these  statements  were  the  only  evidence  against  him,  I 
should  not  advise  you  to  convict  upon  their  testimony,  ft 
is  not  usual  to  convict  upon  the  evidence  of  one  accompGoe 
without  confirmation ;  and  in  my  opinion  it  makes  no  &> 
ference  that  there  are  more  than  one.  It  does  not  appeir 
that  the  persons  hired  were  hired  to  use  fire-arms.  The 
prisoner  is  not  proved  to  have  carried  any  fire-arms  luni- 
self.  Supposing  the  bats  to  be  offensive  weapons,  then  a 
person,  who,  after  the  fire-arms  had  begun  to  be  used,  at- 
sisted  in  carrying  away  the  goods,  will  have  comooitted 
the  offence,  though  he  might  not  originally  have  gone  to 
assist  in  landing  with  fire-arms,  or  might  not  have  knowi 
at  that  time  that  fire-arms  were  to  be  used  at  alL 

Verdict — Not  giulty. 

Denman,  A.  G.,  Shepherd,  and   R.  Scarleii,  for  the 
Crown. 

C.  Phillips  and  Clarkson,  for  the  prisoner. 
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1832. 

Rex  r.  Ann  Poulton.  May  18M. 

XHE  prisoner  was  indicted  for  wilful  murder.     The  in-  To  justify  a  con- 

,,  ■■    •  1  %  %  •  viction  on  an  in- 

dictment Stated^  in  substance^  that  the  prisoner,  on  a  cer-  dictment  charg- 

tain  day,  was  delivered  of  a  female  bastard  child,  which  lJi^h*thc  wilful 
was  born  alive ;  and  that  she  afterwards,  to  wit,  on  the  murderofachiid 

ofwbichsbewas 

aame  day,  a  certain  string  of  no  value,  around  the  neck  of  delivered,  and 
the  said  female  bastard  child,  did  bind,  tie,  and  fasten,  aUve, tbeJury 
and  by  such  binding,  &c.,  the  said  child  feloniously  and  Xmatitcf'^*'^ 
wilfully,  of  her  malice  aforethought^  did  choke  and  strangle,  that  the  whole 

^  body  was 

*feC.  brought  alive 

It  appeared  that  the  prisoner  denied  to  several  persons  JJ^'^  .^®  Tot'luf- 
that  she  had  had  a  child ;  but  it  was  afterwards  found  con-  ^^^^\  that  the 

,  child  had 

cealed  in  a  box.   Three  medical  men  were  called  on  the  part  breathed  in  the 
of  the  prosecution :  the  first  said — "  It  frequently  happens  birth!***  ° 
that  a  child  is  bom  as  far  as  the  head  is  concerned,  and  ,  ^^^^^  ^\^^ 

^  indictment  m 

breathes,  but  death  takes  place  before  the  whole  delivery  such  a  case 
is  complete.     My  opinion  in  this  case  is,  that  the  child  to  have  been 
had  breathed;  but  I  cannot  take  upon  myself  to  say  that  Jhl^prooniiaf' 
it  was  wholly  bom  alive."    The  second  said — That  death  *"  ^"  ^>  *»" 

,  ,  ,  on  the  prosecu- 

might  have  occurred  when  the  child  was  partly  born,  if  no  tor;  but  evi- 
medical  man  was  present  to  assist  in  the  delivery.     The  pn^nertoida 
third  said — "  It  is  impossible  to  say  when  the  child  re-  P«»on  ti»a^  «he 

*  ^  had  only 

spired ;  but  there  is  no  doubt,  from  the  state  of  the  lungs  mentioned  her 
when  they  were  examined,  that  it  had  breathed:  children  to  the  father  of 
may  breathe  during  the  birth."  L'/jy 

With  respect  to  the  child  being  illegitimate,  the  only  »mw™<'.  ha« 
evidence  was  that  of  Mr.  Thomas,  the  superintendent  of  to  bt  sufficient 
the  police ;  to  whom,  on  his  asking  her  whether  any  one  thediegadf^^ 
beside  herself  knew  of  her  situation,  the  prisoner  said,  that 
she  had  never  told  any  one  but  the  father  of  the  child, 
and  that  he  was  a  long  way  in  the  country;  that  his  name 
was  Thomas  Harris  or  Harrison,  and  he  had  lately  got 
married. 

On  the  part  of  the  prisoner,  a  woman  proved,  that,  about 
three  weeks  before  the  delivery,  the  prisoner  asked  her  to 

VOL.  v.  z 
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buy  her  a  piece  of  diaper  to  make  napkins^  and  aftenrardi, 
seeing  her  again,  asked  her  if  she  had  bought  it,  and  de- 
sired  her  '*  to  let  her  daughter  set  on  to  make  the  napkinSi 

Mr.  Justice  Littleoale  (in  summing  up),  after  static 
the  indictment,  said — The  allegation  is,  that  this  was  t 
female  bcutard  child,  and  on  the  form  of  this  indictment  it 
becomes  necessary  to  prove  that  fact.  But  it  seems  tone 
that  the  evidence  of  Mr.  Thomas  is  sufficient  to  make  it 
out,  if  you  believe  that  he  speaks  the  truth,  which  there 
does  not  appear  any  reason  to  doubt  Then  the  mateziil 
question  for  you  will  be,  was  the  child  bom  alive.  For,  if  it 
was  not,  the  prisoner  cannot  be  convicted  of  the  murder. 
But,  if  you  think  there  is  sufficient  evidence  that  the  child 
was  born  alive,  then  you  will  inquire  if  the  prisoner  was 
the  cause  of  its  death ;  and  if  you  think  she  was,  you 
will  find  her  guilty  of  the  murder.  But  if  you  are  of 
opinion,  either  that  the  child  was  not  born  alive,  or  that 
the  prisoner  was  not  the  cause  of  its  death,  then  she  may 
be  found  guilty  of  endeavouring  to  conceal  the  birth,  if 
you  think  that  fact  is  made  out  under  the  provisions  of 
the  9  Geo.  4,  c.  31,  s.  14.  With  respect  to  the  conceahiieDt, 
it  seems  to  me,  that  the  putting  the  child  in  the  boxisveiy 
strong  evidence  of  concealment,  coupled  with  the  denial 
of  the  fact  of  her  having  had  a  child  at  all ;  notwithstand* 
ing,  there  is  some  little  evidence  of  previous  preparatioB 
in  the  ordering  of  the  napkins.  With  respect  to  the  lurth, 
the  being  born  must  mean  that  the  whole  body  is  brought 
into  the  world ;  and  it  is  not  sufficient  that  the  child  re* 
spires  in  the  progress  of  the  birth.  Whether  the  child 
was  born  alive  or  not  depends  mainly  upon  the  evi- 
dence of  the  medical  men.  None  of  them  say  that  the 
child  was  born  alive;  they  only  say  that  it  had  breathed: 
and  if  there  is  all  this  uncertainty  among  these  medical 
men,  perhaps  you  would  think  it  too  much  for  you  to  say 
that  you  are  satisfied  that  the  child  was  bom  alive. 
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The  Jury  said,  they  thought  that  the  child  was  not  born        ig32. 
alive.  "^  V     •"' 

Rex 

Mr.  Justice  Littledale  then  told  them,  that  he  thought      Poulton. 
they  could  have  no  doubt  on  the  evidence  as  to  the  con- 
cealment. 

The  Jury  then  found  the  prisoner  not  guilty  of  the  mur- 
der; but  said,  that  she  did,  by  disposing  of  the  body  in  a 
box,  endeavour  to  conceal  the  birth. 

CJarksan,  for  the  prisoner. 

Se«  Arcbbold's  Criminal  Law,  pp.  333  et  uq. 
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Rex  9.  Chalmers.  May  ^Ath, 

JbORGERY. — The  prisoner  was  indicted  for  forging  An  indictment 
the  acceptance  of  a  bill  of  exchange.     The  offence  was  wiiL  4,  for  a 
alleged  in  the  indictment  to  have  been  committed  on  the  fitted  Wiethe 
12th  of  March,  1830  (which  was  in  the  reign  of  his  late  "th  of  March. 

lowOy  charscd 

Majesty,  King  George  the  Fourth) ;  and  the  indictment  the  offence  to 
concluded, ''  against  the  peace  of  our  Lord  the  King."        "against  the 

At  the  conclusion  of  the  case  for  the  prosecution,  the  ^T^thf  °]S    " 
prisoner's  counsel  objected  that  the  indictment  was  bad,  Tbii  was  ob- 
as  it  concluded  *' against  the  peace  of  our  Lord  the  King,**  Mon  as  the  case 
and  was  for  an  offence  alleged  to  have  been  committed  Jfon^^aS  d"*^ 
in  the  time  of  his  late  Majesty;  and  they  submitted,  that,  The  prisoner 

1111  .  .     .  «.    1  .V  11^**  con?icted, 

although  the  entire  omission  of  the  contra  pacem  could,  and  the  fifteen 
since  the  statute  7  Geo.  4,  c.  64  (a),  only  be  taken  advan-  ^n^JSSon*  right* 
tage  of  on  demurrer;  yet  the  stating  of  the  offence  to  have 

(a)  Sect.  20,  set  forth  Car.  Supp.  p.  40. 

z2 
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18S2.  been  agwist  the  peace  of  his  Majestyj  at  a  period  befare 
his  reign  began^  was  as  much  an  objection  as  it  would  fane 
been  before  the  statute. 

The  Rbcordbr  reserved  the  point,  and  the  priioM 
was  found — 

Gua^. 

C.  PhSUipM  and  Stmrgean^  for  the  proaecntioii. 
Adolphus  and  Barry^  for  the  prisoner. 


The  case  was  afterwards  considered   by  the  fifteen 
Judges^  who  held  the  conviction  right. 


OLD  BAILEY  JUNE  SESSION,  1882. 

BEFORE  MR.  JUSTICE  QA8ELEB  AND  MR.  JUSTICE 

JAMES  PARKE. 

Rex  v.  Smithies. 

ObMmitioiis       jL  HE  prisoner  was  indicted  for  the  wilful  murder  of  EI- 
to'he^ttS  '®°  Twamley  by  setting  fire  to  his  own  house. 

upon  a  subject 

wMdf  becomes       'Adolphus,  in  Opening  the  case  for  the  prosecution^  w« 
matter  of  a        about  to  State  some  observations  made  to  the  prisoner 

cnminal  cbarge  * 

against  bim,       by  his  wife  on  the  subject  of  the  fire,  to  which  he  made 

and  to  wbidi  • 

he  gate  no        an  evasive  reply. 

dirMt  reply, 

r^Si^bJ*        Clarksan,  for  the  prisoner,  stated  that  he  was  informed 
^e  counsel  for    the  wife  was  in  Court,  and,  if  she  could  by  law  be  eiamin- 

ed,  would  give  a  direct  contradiction  to  the  propoaed  state- 
ments; and  submitted,  that,  under  these  peculiar  dream* 
stances,  it  was  doubtful  whether  the  ei^ence  coddbe 


tbe  ^prosecution. 


OLD  BAILEY  SESSIONS.  3  WILL.  IV. 

received,  and  therefore  the  statements  ought  not  to  be 
made. 

Mr.  Justice  Gaselsb  and  Mr.  Justice  J.  Parke,  were 
both  of  opinion  that  the  statement  might  be  made  to 
the  jury;  and  that  the  circumstance  of  the  observations 
being  stated  to  have  been  made  by  the  wife,  who  could  not 
be  called  as  a  witness,  did  not  vary  the  general  rule,  that 
whatever  was  said  to  a  prisoner  on  the  subject-matter  of 
the  charge,  to  which  he  made  no  direct  answer,  was  re-* 
ceivable  as  evidence  of  an  implied  admission  on  his  part. 

Verdict — Guilty. 

Adolphus,  and  C  Phillips^  for  the  prosecution. 

Clarkson,  and  Barry ,  for  the  prisoner. 

[Attomies ,  and  HimtpAreyf  ]. 

See  the  case  of  Rex  v.  Swatkim,  ante.  Vol.  4,  p.  548. 
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BBFORE  MR.  BARON  BOLLAND  AND  MR.  JUSTICE 

B08ANQUET. 

Rex  v.  Catherine  Spiller.  Dec  4th. 

Manslaughter.— The/r*/  count  of  the  indict-  Any  penon, 

ment  charged  that  the  prisoner,  on  the  7th  of  Novemher,  ilU^madicii^"* 
S  Will.  4,  at  &c.,  in  and  upon  one  Mary  EHzaheth  Lan-  pwcti^joner  or 

\  ,  ,      not,  who  deali 

don  feloniously  'Mid  make  an  assault;  and  that  the  said  with  the  life  or 

health  of  any 
of  hit  Majetty'a 
aubjects,  it 
bound  to  have  competent  skill;  and  li  bound  to  treat  hia  or  her  patient!  with  care,  attention,  and 
aaaiduity;  and  if  a  patient  dies  for  want  of  either,  the  person  it  guilty  of  numtlaughter. 

An  allegation  in  an  indictment,  charging  that  the  death  of  a  person  was  caused  by  a  plaster 
made  and  applied  by  the  prisoner,  is  suffidendy  proved,  by  shewing  that  three  plasters  were 
applied,  and  that  two  of  them  were  applied  by  the  prisoner^  and  the  third  made  from  materials 
furnished  by  the  prisoner. 
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Catherine  Spiller  a  certain  plaster  made  and  prepared  by 
the  said  C.  S.,  with  certain  corrosive  and  dangerons  id- 
gredients,  then  and  there  feloniously  did  put,  place,  and 
fix  upon  the  head  of  the  said  M.  E.  L.,  she  the  said  CS. 
then  and  there  well  knowing  the  said   plaster  so  made 
and  prepared  by  her  the  said  C.  S.  to  be  made  and  pre- 
pared with  corrosive  and  dangerous  ingredients;  and  that 
the  said  C.  S.,  by  such  putting,  placing,   and  fizbg  the 
said  plaster  upon  the  head  of  the  said  M.  £.  L.  as  afore- 
said, then  and  there  feloniously  did  give  unto  the  said 
M.  E.  L.  divers  mortal  wounds  and  sores  in  and  upoi 
the  head  of  the  said  M.  E.  L.,  of  which  said  mortal 
wounds  and  sores  the  said  M.  E.  L*,  from  the  said  7tk 
day  of  November  in  the  year  aforesaid^  until  the  15th  daj 
of  November  in  the  same  year,  at"  &c.,  did  languish,  fte. 
The  second  count  charged  that  the  prisoner^  on  &c.,  at  ftc^ 
in  and  upon  the  deceased  feloniously  ''did  make  an  asaaob; 
and  that  the  said  C.  S,  a  certain  plaster^  made  and  pre- 
pared by  her  the  said  C.  S.  with  certain  corrosive  and 
dangerous  ingredients,  then  and  there  feloniously  did  pot, 
place,  and  fix  upon  the  head  of  the  said  M.  E.  L.,  bj 
means  of  which  putting,  placing,  and  fixing  the  said 
plaster  upon  the  head  of  the  said  M.  E.  L.  as  aforesaid, 
the  said  M.  E.  L.  then  and  there  became  and  was  mortaDj 
sick  and  diseased ;  of  which  said  mortal  sickness  and  dii- 
ease  the  said  M.  E.  L.,  from  the  said  7th  day  of  Noveoh 
ber  in  the  year  aforesaid,  until  the  15th  day  of  November 
in  the  year  aforesaid,  at"  &c.,  did  languish,  &c. 

It  appeared  that  Mary  Elizabeth  Landon,  the  deceased, 
was  a  child  of  the  age  of  two  years  and  eight  months;  and 
that  for  the  last  eighteen  months  previous  to  her  death,  she 
had  been  afflicted  with  scald-head ;  and  that  she  had  been 
attended  in  succession  by  two  physicians  and  a  surgeon, 
but  without  any  more  than  temporary  relief;  and  that,  in 
the  month  of  November,  1832^  the  deceased  was  taken 
to  the  prisoner,  who  applied  two  plasters  succesnvelj 


s 


Rex 

V, 


OLD  BAILEY  SESSIONS,  3  WILL  IV.  335 

all  over  the  deceased's  head.  But  a  third  plaster,  which  i8d2. 
uras  applied  the  last  before  the  deceased  died,  was  ap- 
plied by  the  child's  mother,  in  the  absence  of  the  prisoner, 
it  being  made  with  the  materials  which  had  been  given  Spiller. 
by  the  prisoner  to  the  mother  for  that  purpose.  It  was 
proved  by  two  surgeons,  that  there  was  a  general  slough- 
ing of  the  scalp  of  the  deceased*s  head,  which  had  caused 
the  death  of  the  deceased ;  and  they  stated,  that  in  their 
opinion  this  might  have  been  produced  by  the  plasters* 
There  was  no  evidence  at  all  to  shew  of  what  ingredients 
any  of  the  plasters  were  composed. 

AdolphuSf  for  the  prisoner. — Some  time  ago,  I  should 
have  argued  that  this  prisoner,  having  used  her  best  skill 
to  cure  the  child,  was  not  answerable,  although  she  was 
not  a  licensed  practitioner;  but  I  will  now  draw  the  atten- 
tion of  the  Court  to  the  form  of  the  indictment,  which 
charges  that  the  death  of  this  child  was  caused  by  the 
application  of  a  plaster  made  of  corrosive  and  dangerous 
ingredients,  which  was  made  by  the  prisoner:  which  alle- 
gations ought  to  be  proved.  Now,  there  is  no  evidence 
that  any  one  plaster  caused  the  death,  nor  that  the  ingre- 
dients were  either  corrosive  or  dangerous,  or  that  any  of 
these  plasters  were  made  by  the  prisoner;  and  it  is  also 
not  proved  that,  even  if  any  plaster  caused  the  death,  it 
was  either  of  those  put  on  by  the  prisoner. 

BoLLAND,  B. — It  is  my  opinion,  and  that  of  my  learned 
brother,  that  this  case  must  go  to  the  Jury.  The  indict- 
ment charges  that  the  prisoner  made  a  plaster  of  corrosive 
and  dangerous  ingredients,  which  was  put  on  the  child's 
head ;  and  though  indictments  often  go  on  to  say,  that  the 
prisoner  ''caused  and  procured"  the  thing  to  be  done,  we 
think  that  if  the  plaster  was  made  by  the  direction  of  the 
prisoner,  that  is  enough.  As  to  the  question,  whether 
it  be  manslaughter  or  not,  the  Judges  have  considered. 
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1833.  that  any  person,  whether  licensed  or  unlicensed,  wbo 
deals  with  the  life  or  health  of  any  of  his  Majesty's  sab- 
jects,  is  bound  to  use  competent  skilly  and  sufficient  atten- 
tion; and  if  the  patient  dies  for  the  want  of  either,  tbe 
person  b  guilty  of  manslaughter. 

The  prisoner,  in  her  defence,  said,  that  in  this  instsnce 
she  had  used  the  same  remedy  which  she  had  prerioiiBlj 
applied  with  success  to  other  persons. 

Seven  witnesses  (many  more  being  in  attendance)  were 
called,  who  stated  that  they  had  applied  to  the  prisoner 
to  cure  them,  or  some  member  of  their  families,  of  diseaso 
of  which  regular  practitioners  had  not  been  able  to  core 
them ;  that  the  prisoner  had  cured  them;  and  that  they 
were  perfectly  satisfied  with  her  skill,  attention,  and  bo- 
manity  of  treatment 

The  Jury  expressed  a  wish  that  the  case  should  go  no 
further. 

BoLLAND,  B.  (to  the  Jury) — The  law,  as  I  am  bound  to 
lay  it  down  (and  I  believe  that  I  lay  it  down  as  it  has  been 
agreed  upon  by  the  Judges,  for  cases  of  this  kind  have 
occurred  of  late  more  frequently  than  in  former  times),  it 
this — if  any  person,  whether  he  be  a  regular  or  licensed 
medical  man  or  not,  professes  to  deal  with  the  life  or 
health  of  his  Majesty's  subjects,  he  is  bound  to  have  com- 
petent skill  to  perform  the  task  that  he  holds  hiouelf  oat 
to  perform,  and  he  is  bound  to  treat  his  patients  with 
care,  attention,  and  assiduity. 

Verdict — Not  guilty. 

Adolphus  and  C  Phillips,  for  the  prisoner. 

[Attomies — Harmcr  if  Co.] 

See  the  cases  of  Rtx  y.  Long,  ante,  Vol.  4,  pp.  398  and  423,  and  the 
authorities  there  referred  to. 
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1832. 

COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  at  Westminster  qfler  Hilary 

Term,  1832. 

« 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Cutler  and  Another  v.  Clos£«  ^^^  3^^ 

jAlSSUMPSIT  to  recover  a  sum  of  70/L|  upon  a  contract  Where  a  party 

*.  .J.  J  .•  •      A  J  ^       contracted  to 

for  providing  and  erecting  a  warm  air  stove  and  apparatus  ^ppiy  and  erect 
in  a  chapel  at  Kilbum.    The  defendant  was  one  of  the  • ''""  ^  •?" 

^  paratus,  for  a 

congregation.  ceruin  turn  :— 

On  the  part  of  the  plaintiffs,  it  was  proved  that  the  stove  tionfortbe  price, 
was  erected;  and,  after  it  had  been  tried  for  some  time,  an  ^fchTOTthat 
objection  was  made  to  the  position  of  some  of  the  air  pipes,  the  apparatus 

-  1  •!!««▼  1  _,       did  not  answer) 

and  an  alteration  had  been  made.    It  was  also  proved  by  that,  if  the  jury 
several  witnesses,  who  went  to  the  chapel  for  the  purpose  ^bs^ndailn^ 
of  giving  evidence,  that  the  effect  of  the  stove  was  consi-  the  main,  though 

not  quite  so 
derable.  complete  as  it 

On  the  part  of  the  defendant,  the  clergyman  and  seve-  the^coutrae^a^d 
ral  of  the  congregation  proved,  that,  in  one  part  of  the  cha-  ^^  ^  "*^ 

goou  at  a  rea™ 

pel  the  heat  was  very  great,  while  at  another  part  it  was  very  sonabie  rate,  the 
cold.  Some  of  the  witnesses  for  the  plaintiffs  attributed  would  be  to  find 
the  inconvenience  to  the  mismanagement  of  the  servants  pia^^ff  dedurt- 
of  the  chapel,  and  some  of  those  for  the  defendant  con-  ^ng  ^c^  •««  ^ 

11.  111.  1.  /•!•  would  enable  the 

tended  it  was  caused  by  the  improper  placing  of  the  pipes,  defendant  to  do 
and  the  want  of  a  dry  drain.  Soon  after  the  alterations  jJ^^tT"  '*" 
had  taken  place,  the  defendant  wrote  a  letter  to  the  plain- 
tiffs, in  which  he  mentioned  the  imperfect  manner  in  which 
the  apparatus  had  been  executed,  adding  these  words  **  It 
cannot,  in  the  judgment  of  any  competent  person,  even 
now,  be  said  to  be  completed  in  such  a  way  as  to  satisfy 
us  as  trustees  of  a  chapel,  or  tradesmen  of  such  respecta- 
bilityas  we  have  always  considered  you  to  be.'* 


Cutler 
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1852.  Wikle,  Scrj  t.,  for  the  defendant,  contended  that  the  plib- 

tiffs  were  not  entitled  to  recover  the  price^  as  they  hid 
not  made  the  stove  reasonably  fit  and  proper  to  answer 

Closb        the  purpose  for  which  it  was  intended. 

Bompas,  Serjt.9  for  the  pluntiffs. — ^The  law  is  this:  If 
we  have  done  the  work  imperfectly,  they  may  bring  a  crois 
action  against  us;  but,  if  they  have  derived  any  advantage 
from  it,  they  must  pay  us  the  price.  They  have  kept  tlie 
apparatus  and  used  it;  and  their  letter  to  us  does  not 
point  out  any  specific  thing  to  be  done;  if  it  had,  we  wodd 
immediately  have  done  it.  They  only  speak  of  the  Mp0^ 
feci  manner  in  which  the  apparatus  had  been  executed, 
and  say,  that  it  could  not  be  said  to  be  campteied  in  sodi 
a  way  as  to  satisfy  them  as  trustees  of  a  chapel,  or  the 
plaintiffs  as  tradesmen  of  respectability. 

TiNDAL,  C.  J.,  (in  summing  up),  said — This  is  an  actioo 
for  the  price  of  a  hot  air  stove,  which  the  plaintiff  con- 
tracted to  erect  in  Kilburn  chapel.  The  contract,  which  wai 
made  in  September  1829,  was  to  erect  a  powerful  stofe 
for  a  price  not  exceeding  70/.    The  plaintifis  say,  tint 
they  have  performed  their  contract,  and  are  entitled  to  be 
paid.    On  the  contrary,  the  defendant  says,  that  the  ap- 
paratus is  not  at  all  of  the  sort  he  contracted  for,  and 
therefore  he  is  not  liable  to  pay  for  it.    The  law  on  the 
subject,  as  it  seems  to  me,  lies  in  a  narrow  compass.    If 
.  the  stove  in  question  is  altogether  incompetent  and  unfit 
for  the  purpose,  and,  either  from  that  or  from  the  sitoir 
tion  in  which  it  is  placed,  does  not  at  all  answer  the  end 
for  which  it  was  intended,  then  the  defendant  b  not  bound ' 
to  pay.     If  it  is  perfect,  and  the  fault  lies  in  mismanage^ 
ment  at  the  chapel,  then  the  plaintiffs  will  be  entitled  to 
recover  the  whole  price.     But  there  is  another  view  of  the 
case.   The  apparatus  may  be  in  the  main  substantial,  but  not 
quite  so  complete  as  it  might  be  according  to  the  contract; 
and,  in  that  case,  if  it  can  be  made  good  at  a  reasonable  ex- 
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pense,  the  proper  course  will  be  to  give  your  verdict  for  X8d2. 
the  plaintiffs,  deducting  such  sum  as  will  enable  the  defen- 
dant  to  do  that  which  is  requisite  to  make  it  complete. 
The  question  upon  this  part  of  the  case  will  be,  whether 
it  was  a  stove  calculated  to  answer  the  purpose  intend* 
ed^  though  it  might  not  be  altogether  and  completely 
sufficient.  It  seemsi  from  the  evidence^  that  the  de- 
fendant never  considered  this  as  a  complete  answer  to 
the  claim  until  the  present  action  was  brought,  because 
in  May  1831|  he  speaks  of  it  in  his  letter,  as  an  apparatus 
which  might  be  made  betteri  and  not  as  a  complete  failure. 
It  appears,  from  the  evidence  on  both  sides,  that  the  stove 
does  warm  a  part  of  the  chapel,  but  not  the  whole.  If 
you  think,  as  the  defendant  says,  that  the  stove  is  of  no 
service,  not  at  all  answering  its  purpose,  then  you  will  find 
your  verdict  for  the  defendant.  On  the  contrary,  if  you  think, 
as  the  plaintiffs  say,  that  it  is  perfect,  and  that  the  fault  is 
in  the  management  of  the  fire,  &c.,  then  you  will  find  for 
the  plaintiffs,  and  give  them  the  full  price.  But,  if  you  are 
of  opinion  that  any  thing  is  required  to  be  done  to  make  it 
complete,  you  will  deduct  what  sum  you  think  right  on 
that  account. 

Verdict  for  the  plaintiffs — Damages  60/. 

BompaSf  Serjt,  and  Comyn,  for  the  plaintiffs. 
Wilde,  Serjt,  and  C.  Cresswell,  for  the  defendant. 
[Attomies — H,  6.  Duncombe,  and  Bell  Sf  CoJ] 

See  the  case  of  Milner  v.  Tuck-  Cash  v.  GUes,  Vol  3,  p.  407;  and 
er.  Vol.  1  of  these  Reports,  p.  15;  De  Sewanberg  v.  Buchanan,  post, 
Percwal  ?.  Blake,  Vol.  2,  p.  514;      p.  343. 
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Feb.  Ath.  Day  v.  Datibs. 

It  wiu  not  pre-  Assumpsit.  The  Jlnt  count  of  the  declantion  stat- 
from  giving  evi*  ^^9  that,  in  consideration  that  the  plaintiff,  at  the  reqneit 
^'^unttn^  of  the  defendant,  would  accept  a  bill  of  exchange  made 
dedaratioD,  that  bv  htm  for  S6/.  I9s.  6cf.,  and  would  deliTer  it,  so  accepted, 

he  has  not  in- 
cluded that  part  to  defendant,  that  he  might  negotiate  it  for  hia  o?m  bene- 

his  pa^cXr^of  ^^>  ^^  defendant  undertook  to  indemnify  him  from  aoj 
demand,  u  a     j^gg  q^  damage  for  or  by  reason  of  his  acceptance  of  the 

paiticttlar  Uon*  %^  f  *r 

ly  necessary  to  bill.  It  then  averred  the  acceptance,  &c.,  and  diat  die 
mon  countsT^"  bill  had  long  become  due,  yet  the  defendant  did  not  nor 

would  indemnify  him  ;  in  consequence  whereof  the  holder 
commenced  an  action  in  the  Palace  Court  against  the 
plaintiff,  and  caused  him  to  be  arrested,  whereby  he  was 
kept  in  custody,  and  was  forced  to  give  a  bail-bond,  and 
to  pay  costs,  and  was  injured  in  his  business.  There  were 
counts  for  money  paid,  money  had  and  received,  && 
Plea — ^The  general  issue,  with  a  ndtice  of  set-oflPl 

The  particular  of  demand  was  as  follows:  —  "The 
plauitiff  seeks  to  recover,  under  the  indebiiahts  eamnis  of 
the  declaration  in  this  cause,  the  sum  of  35^  1S»«  6i.,  be* 
ing  the  amount  of  a  certain  bill  of  exchange  drawn  by  the 
defendant  on  the  plaintiff,  and  accepted  by  the  plaintiff 
for  the  accommodation  of  the  defendant,  on  or  about  the 
2^d  day  of  June,  1830,  and  which  bill  the  plaintiff  has 
been  compelled  to  take  up  and  pay,  together  with  costs, 
making  up  the  sum  of  50/." 

Taddffy  Serjt,  contended,  that  the  plaintiff  must^  under 
this  particular,  be  confined  to  the  claim  stated  in  it 

TiNDAL,  C.  J.,  was  of  opinion  that  the  particular  was 
only  required  to  explain  the  common  counts,  but  that  the 
plaintiff  might  recover  on  the  special  count  any  damage 
which  he  had  sustained  in  consequence  of  the  dishonor  of 
the  bill,  and  was  not  confined  to  the  recovery  of  money 
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which  he  had  actuaUy  paid.     It  did  not  follow,  that,  be-         18d2. 
cause  a  particular  had  been  given  applying  only  to  the 
indebitatus  counts^  therefore  the  plaintiflfwas  precluded 
from  going  into  evidence  upon  a  special  count,  to  which 
the  particular  did  not  profess  to  apply.  - 

Verdict  for  the  plaintiff— Damages  38/. 

Wilder  Serjt.,  and  Rogers,  for  the  plaintiff. 

Taddjf,  Seijt.,  and  A.  A.  Park,  for  the  defendant. 
[Attornies — J.  D.  Blahe^  and  Ccwbum.'] 


Temperley  v.  Scott.  Yeh.  9ih. 

jnLSSUMPSIT  on  a  policy  of  insurance  on  the  ship  Kin-  where  the  ex- 

nersley  Castle.  LtSTto?" 

The  examination  on  interrogatories  of  the  ship's  carpen*  rf*n*hientwU- 

ter,  who  was  abroad  at  the  thne  of  the  trial,  was  used  on  the  p«rtof  th« 

the  part  of  the  plaintiff,  but  the  examination  in  chief  only  ^^^,  IbcIu- 

croM-interrogii* 

Wilde,  Serjt.,  for  the  defendant,  required  that  the  an-  read  as  put  of 
swers  to  the  cross-interrogatories  should  be  also  read* 

Taddy,  Serjt.,  for  the  plaintiff,  contended,  that  he  was 
not  bound  to  read  them  on  the  part  of  the  plaintiff,  but 
that  if  the  defendant  wanted  them  he  might  introduce 
them  as  his  case. 

TiNOAL,  C.  J. — I  cannot  form  any  distinction  between 
the  examination  vivd  voce  and  the  examination  on  paper. 
If  the  witness  was  here,  the  cross-examination  would  im- 
mediately follow  on  the  examination  in  chief;  and  I  do 
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not  see  any  reason  why  they  should  be  separated  when 
the  examination  is  in  writing.  On  the  contrary,  it  rather 
seems  to  be  more  important  when  the  witness  is  absent 
that  the  whole  should  appear  at  once.  The  eyidence  » 
not  sifted  till  the  cross-interrogatories  are  put. 

The  answers  to  the  cross-interrogatories  were  then  read. 

Nonsuit 

Taddy,  Serjt.,  R.  Alexander,  and  Addison,  for  the 
plaintiff. 

Wilde,  Serjt.,  and  C  Cresswell,  for  the  defendant 

[AxtomieM—WUUamion,  and  Bell^  BJ] 


Feb.  9th. 

In  an  action  of 
crim.  con.,  let- 
ten  written  by 
the  wife  to  third 
penonty  before 
■he  became  ac- 
quainted with 
Uie  defendant, 
and  in  which 
she  mentioned 
her  husband, 
are  receivable  in 
evidence  to  shew 
the  terms  on 
which  they  were 
with  respect  to 
affection. 


Willis  v.  Bernard. 

Crim.  con. 

On  the  part  of  the  plaintiff,  in  addition  to  letters  writ- 
ten by  his  wife  to  him,  while  they  were  absent  firom  each 
other,  it  was  proposed  to  read  one  which  was  written  by 
her,  before  she  became  acquainted  with  the  defendant, 
to  the  plaintiff's  brother,  who  was  a  clergyman^  on  the 
subject  of  some  arrangement  of  her  property  for  the  be- 
nefit of  her  husband  and  family. 

Spankie,  Serjt.,  objected  to  this  as  a  noTel  species  of 
evidence,  and  also  as  improper  to  be  received  upon  prin- 
ciple. He  contended,  that  when  a  wife  wrote  letters  to  a 
third  person,  there  was  not  that  security  for  the  honeit 
and  bond  fide  expression  of  sentiment  which  there  was  m 
letters  written  to  the  husband  himself,  as  various  reasons 
might  induce  her  to  gloss  over  or  conceal  matters  when 
communicating  with  a  third  person. 


^ 


A  Rule  nisi  was  obtained  in  Easter  Term,  which,  after 
argument,  was,  in  the  course  of  the  same  term,  dis- 
charged.    See  1  Moore  ^  Scott,  584  (a). 

(a)  See  the  cases  of  Edwards  y.      Stark.  192;  and  Hoare  ▼.  Allen,  3 
Crock,  4  Esp.  39 ;    TreUxvoney  ▼.      Esp.  276. 
Coleman,  1  B.  &  A.  90,  and  2 


Willis 
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TiNDAL,  C.  J. — I  think  it  is  receivable.  We  are  in  the 
habit  of  hearing  what  the  wife  has  said,  to  other  persons, 
of  her  husband,  and  I  do  not  see  why  we  may  not  hear  v. 

what  she  has  written  of  him.   The  letter  is  less  likely  to  be        «»nard. 
mistaken  than  the  oral  statements,  which  depend  upon  the 
recollection  of  a  witness.     But  I  will  take  a  note  of  your 
objection. 

The  letter  was  read. 

Verdict  for  the  plaintiff— Damages  1000/. 

Wilde,  Serjt.,  and  Wightman,  for  the  plaintiff. 

Spankie  and  Storks,  Serjts.,  and  Thesiger,  for  the  de* 
fendant. 

[Attornies — Whitton  8f  G.,  and  J.  Sf  W.  Lowe,'] 


De  Sewhanbero  f>.  Buchanan.  Fth,  llth. 

Assumpsit  by  the  plaintiff,  as  indorsee  of  a  bill  of  ex-  A.  sold  a  pic 
change  for  200/.,  drawn  by  one  Marsack,  on,  and  accept-  Rembrandt. 
ed  by,  the  defendant,  for  Marsack's  accommodation.   The  '^^^^X' 
consideration  for  the  bill  was  a  picture,  which  was  the  ^«^<*  *"  *«*  ^' 

i  **o"  on  an  ac- 

property  of  the  plaintiff,   a   Dutch  Baron,  and   which  commodation 
Marsack,  who  was  a  picture  dealer,  saw  at  the  house  of  a  the  j^w)  a^to 

whetbtr  there 
was  a  warranty, 
or  only  a  representation.     The  picture  was  kept  i^Hetd,  that,  if  the  Jury  thought  there  was  a 
warranty,  and  that  it  was  broken,  then  they  should  find  their  ▼§ rdict  for  that  sum  which  they  cob- 
sidertd  to  be  the  actual  valut  of  the  picture. 


344 


1833. 


Db  Sbwban- 

BERO 

V. 

Buchanan. 


CASES  AT  NISI  PRIUS, 

person  named  Child,  to  whom  it  was  sent  to  be  deaned. 
Marsack,  when  he  saw  the  picture,  said  that  it  wu  i 
very  pretty  picture,  and  that  he  should  like  to  hafe  iC^ 
but  had  no  money  to  pay  for  it.  Upon  this,  an  intenriev 
took  place  at  Child's  house,  between  the  plaintiff  ui 
Marsack,  at  which  the  price  was  stated  to  be  90(ML,  sa^ 
according  to  the  testimony  of  one  person  who  was  pie^ 
sent,  the  plaintiff  said — *^  I  warrant  you  that  it  is  a  true  pic- 
ture of  Rembrandt's ;  I  am  an  ancien  miUtaire^  and  would 
not  deceive  you."  But  Child,  who  was  also  present  at  the 
interview,  stated  that  he  did  not  recollect  the  using  of  da 
word  **  warrant,"  and  that  he  did  not  think  that  it  was  med 
by  the  plaintiff.  He  also  said,  that  he  thought  it  a  to; 
beautiful  picture;  but  he  was  not  asked  whether  he  thouglit 
it  was  a  Rembrandt.  The  bill,  when  it  became  due,  wu 
in  the  hands  of  a  person  named  Gregory ;  and,  on  his  ap- 
plying for  payment,  several  letters  were,  in  the  absence 
of  the  defendant  in  the  country,  written  by  his  wife, 
requesting  time.  On  the  part  of  the  defendant,  seveni 
witnesses  were  called,  who  were  acquainted  with  tlie 
▼alue  of  pictures,  who,  being  shewn  the  picture  in  qoei- 
tion,  said,  that  they  did  not  think  it  waa  a  Rembrandt, 
or  even  a  Gerard  Dow,  who  was  his  pupil;  and  diat, 
in  their  opinion,  it  was  not  a  picture  which  a  connoissenr 
would  purchase  at  all.  They  varied  in  their  estimate  of 
its  value  from  25/.  to  10/.  They  said  that  the  pendlfiiig 
was  not  like  that  of  Rembrandt. 


Andrews,  Serjt,  for  the  defendant,  submitted  that  the 
plaintiff  was  not  entitled  to  recover,  as  the  picture  had 
been  proved  to  be  comparatively  worthless,  as  it  was  not 
a  Rembrandt,  and  was  valued,  at  the  highest,  only  at  25L, 
and  was,  in  fact,  of  no  use  to  a  connoisseur  in  pictures. 
He  contended,  also,  that  the  letters  written  by  the  deftn- 
dant's  wife,  in  his  absence,  were  of  no  effect  in  the  case, 
as  they  were  not  written  to  the  plaintiff,  but  to  Mr.  Gre- 
gory, against  whom,  as  the  holder,  she  might  think  that 
her  husband  had  no  defence. 
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Wilde,  Serjt.,  for  the  plaintiff.— Under    the    circum-         1^2. 
stances  of  the  case,  it  is  evident,  that  what  took  place    ^^  Sewhan- 
did  not  amount  to  a  warranty,  and  that  Mr.  Marsack,         °^J*^ 
who  was  a  dealer  in  pictures,  acted  upon  his  own  judg-      Buchanan. 
ment  in  the  matter.     In  the  case  of  Jendwine  v.  Slade  (a), 
which  was  an  action  to  recover  damages  on  the  sale  by 
auction  of  two  pictures,  one  of  which  was  stated  in  the  ca- 
talogue to  be  a  Sea  Piece,  by  Claude  Lorraine,  and  the 
other  a  Fair,  by  Teniers,  when,  in  fact,  they  were  only 
copies.     On  the  one  side  it  was  contended,  that  the  state- 
ment in  the  catalogue  amounted  to  a  warranty ;  and  on  the 
other,  that  it  was  not  a  warranty,  but  merely  a  statement 
of  a  supposed  fact,  upon  which  the  buyer  was  to  exercise 
his  own  judgment:  and  Lord  Kenyan  said,  it  was  impos- 
sible to  make  it  the  case  of  a  warranty,  as  the  pictures 
were  the  work  of  artists  some  centuries  back;  and  there 
being  no  way  of  tracing  the  picture  itself,  it  could  only  be 
matter  of  opinion ;  and  that  the  catalogue  only  imported 
that,  according  to  the  notion  of  the  seller,  the  picture  was 
the  work  of  the  artist  whose  name  was  set  against  it.    Now, 
the  opinion  of  the  Judge  in  that  case  will  clearly  apply  to 
the  present,  if  there  was  not,  in  fact,  any  warranty,  as  T 
submit  there  was  not ;  for,  if  there  had  been.  Child,  who 
was  present  at  the  time,  must  have  heard  it  given. 

TiNDAL,  C.  J.,  in  summing  up,  said — The  question  is, 
whether  you  think  that  a  warranty  was,  in  fact,  given,  and 
that  it  was  broken  ?  For,  if  you  do,  you  must  find  your 
verdict  for  such  sum  as  you  think  to  be  the  real  value  of 
the  picture  (&)•  But,  if  there  was  no  express  warranty, 
but  only  a  representation,  then,  as  there  is  no  evidence 

(fl)  2  Esp.  N.  P.  C.  672.  the  case  of  Lomi  v.  Tuckevy  Vol. 

(b)  If  the  picture  had  not  been  4,  of  these  Reports,  p.  15.  See  also 

kept   by  Marsack,  the    plaintiff  Cutler  y.  Cloie,  ante,  p.  338,  and 

would  not  have  been  entitled  to  the  authorities  there  referred  to. 
recover  any  thing  on  the  bill.  See 

VOL.  v.  A  A 
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that  the  plaintiff  did  not  believe  that  the  picture  was  aot 
a  Rembrandt,  he  will  be  entitled  to  recover  the  fiill  amoat 
of  the  bill. 

Verdict  for  the  plaintiflr  for  the  fiill 
amount 


WiUe,  Serjt.,  and  Hhite,  for  the  plaiiitifT. 
Andrews^  Serjt.,  and  FoUett,  for  the  defendant. 


[Attomies —  /.  Duncombtf  and  Lane.'] 


Ac0oumed  Sittings  at  GuildhaU,  after  ffilanf 

Term,  1832. 


Feb.  14M. 


If  A.,  without 
the  authority  of 
B.,  pledges  hit 
property  with 
C,  a  joint  ac- 
tion of  detinue. 
is  maintainable 
by  B.  against 


Garth  v.  Howard  and  Fleming. 

Detinue  for  plate.  Pleas— FiV^/,  the  general 
by  each  defendant — Secondly^  a  plea  by  the  defeodaat 
Fleming  that  the  plate  was  deposited  with  him  as  a  m- 
curity  for  a  sum  of  SOO/.  advanced  by  him  to  the  other 
defendant,  Howard,  for  the  use  of  the  plaintiff* — and  7AM- 
Wh'ethir*n M^ch  h*  another  plea  by  the  defendant  Fleming,  stating  that 
an  action  a  ver-  the  plaintiff  was  indebted  to  him  in  the  sum  of  2O0L.  and 

diet  may  be  tak-  ' 

that  the  plate  was  pledged  for  the  debt     The  replicatioii 

traversed  the  pleas. 

It  appeared  that  the  plaintiff  was  the  son  of  Genoil 

Garth,  who  died  about  the  latter  end  of  the  year  18S9; 
who  is  left  in  the  and  the  defendant  Howard,  who  was  the  plaint  iff^s  eoBd- 
[n  his^^tJJ"    *o^»  ^®"t  ^^^"  *^  ^^^  General's  country  house  in  DorsH- 

absence,  can  on- 
ly be  received 

in  evidence  in  an  action  against  the  master,  when  they  relate  to  trantactiona  which  are  ibidly 
within  the  business  of  a  pawnbroker;  and  are  not  receivable  if  they  relate  to  aa  advance  of  moae} 
not  within  the  terms  of  tlie  Pawnbrolcer*s  Act. 

If  the  Jury,  in  such  a  case,  are  satisfied  that  B.  held  out  A.  as  a  person  authorised  to  pledge  !■ 
property  for  the  purpose  of  raising  money,  they  may  find  a  verdict  for  both  defeadaota. 


en  against  one 
defendant  only 
— Quare. 

Statements 
made  by  the 
shopman  of  a 
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shire,  and  told  his  solicitor,  Mr.  Boswell,  that  he  was  come 
down  to  take  possession  of  the  goods,  which  consisted  of 

Garth 

furniture  and  plate ;  and  in  consequence  two  boxes  of  plate,  v. 

accompanied  by  an  inventory,  were  sent  from  the  Gene-      Ho^'^ard. 
ral*8  bankers  to  Howard,  who  gave  a  receipt  in  this  form: — 

"  February  6th,  1830. 
"  Received  of  Mr.  Edward  Boswell  two  boxes  of  plate 
belonging  to  the  late  General  Garth. 

"  For  Captain  T.  Garth, 
"  Edwd.  Jno.  Howard." 

It  was  also  proved,  that  another  quantity  of  plate,  which 
was  at  the  General's  town  house,  was  handed  over  to  Mr. 
Howard,  who  compared  it  himself  with  the  inventory.  The 
witness  who  proved  this  (who  was  the  town  solicitor  of  the 
General,)  said,  that  he  knew  that  Mr.  Howard  was  acting 
as  Captain  Garth's  solicitor,  and  that  the  captain  was  in 
pecuniary  difficulties. 

To  connect  the  defendant  Fleming,  who  was  a  pawn- 
broker, with  the  possession  of  the  plate,  a  demand  of  it 
was  proved  to  have  been  served  at  his  shop  on  a  young 
man,  who  told  the  person  who  served  it,  that  Mr.  Fleming 
was  at  Paris,  and  that  he  answered  for  him  when  he  was 
away.  It  was  also  proved  that  the  young  man  went  the 
same  day  to  the  office  of  the  plaintiff's  attorney;  and  it  was 
proposed,  on  the  part  of  the  plaintiff,  to  give  in  evidence 
what  he  said  there. 

TiNDAL,  C.  J.,  thought  that  he  ought  to  be  called  as  a 
witness;  and  that,  as  no  act  had  been  proved  to  have  been 
done  by  Mr.  Fleming,  they  could  not  treat  the  shopman 
as  his  agent,  and  give  his  declarations  in  evidence  to  affect 
his  master. 

Spankie,  Serjt.,   submitted,  that,  under  the  circum- 

aa2 
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stances  of  the  case,  the  shopman  must  be  taken  to  be  the 
agent  of  his  employer. 

TiNDAL,  C.  J.^  said,  he  thought  that  it  would  be  go- 
ing further  than  the  Courts  had  ever  gone  before;  bit 
that  he  would  receive  the  evidence  and  take,  a  note  of  the 
objection. 

It  was  then  proved  by  the  plaintiff's  attorney  that  Ae 
shopman  said,  when  he  came  to  the  office^  that  Mr.  Ftea- 
ing  was  at  Paris,  and  requested  that  process  might  not  be 
sued  out  against  him  for  ten  days.  He  said,  it  would  be 
a  hard  thing  on  Mr.  Fleming,  who  had  advanced  Mr. 
Howard  200L  upon  the  plate,  if  he  were  forced  to  gire  k 
up.  He  also  said^  that  he  would  go  to  Mr.  Fleming'i 
brother,  and  take  his  advice  as  to  what  he  was  to  do.  TUi 
was  on  the  17th  of  September,  and  the  attorney  waited 
till  the  1st  of  November^  when  he  wrote  a  letter  to  Mr. 
Fleming,  and  three  days  after  sued  out  process. 

Wilde,  Serjt.,  for  the  defendant  Howard. — To  sostiii 
this  action,  the  plate  should  have  been  shewn  to  be  poten* 
tially  in  the  possession  of  Mr.  Howard  at  the  time  the  a^ 
tion  was  brought.  Now  the  plaintiff  has  shewn  that  it 
was  out  of  his  custody  on  pledge,  and  on  a  pledge,  too,  ap- 
parently for  the  benefit  of  the  plaintiff. 

TiNDAL,  C.  J. — The  question  is,  whether  Howard  hai 
wrongfully  pledged.  If  he  has  done  so  he  is  answerable. 
As  he  has  the  right  to  claim  the  plate,  as  between  Ub 
and  Fleming,  he  might  acquire  the  possession  of  it  from 
Fleming  by  paying  him  the  money  advanced  upon  it 

fVilde,  Serjt. — It  was  not  in  his  power  at  the  time  of 
action  brought,  and  it  should  have  been  to  maintun  tbb 
form  of  action. 
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TiNDAL^  C.  J. — I  think  it  may  be  considered  as  in  his 
power,  though  not  in  his  actual  possession. 

Garth 

V, 

Wilde,  Serjt.,  then  addressed  the  Jury  for  the  defen-      Howard. 
dant  Howard. 

Andrews f  Serjt.,  addressed  the  Jury  for  the  defendant 
Fleming. 

Various  letters  were  put  in  and  read,  written  by  the 
plaintiff  to  the  defendant  Howard,  shewing  that  he  was 
in  very  great  want  of  money,  and  also  a  power  of  attorney 
dated  the  l^th  of  December,  18^8,  relating,  among  other 
matters,  to  the  raising  of  money  upon  some  books. 

Spankie,  Serjt,  for  the  plaintiff. — An  authority  to  pawn 
books  at  one  time  does  not  give  the  authority  to  pledge 
plate  at  a  considerable  time  afterwards.  But  the  power 
of  attorney  does  not  give  any  authority  to  pledge,  it  is  only 
to  sell  in  the  ordinary  way.  A  factor  could  not  pledge  by 
the  common  law,  though  he  could  sell.  It  is  not  shewn 
that  the  state  of  the  account  between  the  plaintiff  and  Mr. 
Howard  authorized  any  pledge.  He  who,  after  a  demand, 
detains  property  on  the  authority  of  a  person  who  obtain- 
ed it  illegally,  is  a  co-delinquent,  and  liable  to  answer  for 
the  detention  as  much  as  the  person  from  whom  he  re- 
ceived it. 

TiNDAL,  C.  J.,  left  it  to  the  Jury  to  say  whether  there 
was  any  authority  from  the  plaintiff  to  Howard  to  pledge 
the  plate;  for,  if  there  was  not,  the  verdict  must  pass  against 
both  defendants,  as  one  could  not  stand  in  a  better  situa- 
tion than  the  other. 

The  Jury,  after  some  consultation,  said  that  they  wish- 
ed, if  possible,  to  protect  the  pawnbroker;  but,  under  his 
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Lordship's  direction  found  a  verdict  for  the  plaintiff  ge- 
nerally. 

Spankie^  Serjt.,  and  Platte  for  the  plaintiff. 

Wilde ^  Serjt.^  and  FoUett,  for  the  defendant  Howard. 

Andrews^  Serjt.,  and  Godson^  for  the  defendant  Fleming. 

[ Attornies —  Whitelock,  and  Howard — FUming,'] 


In  the  ensuing  Easter  Term  a  rule  nUi  for  a  new  trial, 
pursuant  to  the  leave  given,  was  moved  for  and  obtained. 
Which  rule,  after  argument,  was  made  absolute,  on  the 
ground,  that,  as  the  transaction  was  not  one  entered  into 
by  the  defendant  in  his  business  of  a  pawnbroker  (a),  the 
shopman's  declarations  were  not  admissible;  and  the  cause 
came  down  again  for  trial  at  the  adjourned  sittings  after 
Michaelmas  Term. 

(a)  The  Pawnbroker's  Act,  39  of  10/.  For  the  report  of  the 
&  40  Geo.  3,  c.  99,  only  allows  motion  in  banc,  see  1  Moore  & 
pledges  to  be  taken  to  the  amount      Scott*s  Reports,  p.  628. 


Dec.  20th,  Same  v.  Same. 

X  HE  same  evidence  was  given  as  on  the  former  trial,  with 
respect  to  the  delivery  of  the  plate  to  the  defendant  How- 
ard, and  also  as  to  the  service  of  the  demand  at  the  shop 
of  the  defendant  Fleming.  But  instead  of  giving  in  evi- 
dence the  statements  made  by  the  shopman  of  the  defen- 
dant Fleming,  the  shopman  was  called  as  a  witness,  and 
proved,  that,  about  the  1st  of  February,  1830,  he  went  to 
the  house  of  the  defendant  Howard,  and  looked  at  the 
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plate  in  question ;  that  he  told  his  master  that  he  had  seen 
it,  and  that  the  200/.  was  advanced  upon  it;  and  it  was 
brought  to  his  master's  house.  He  further  stated,  that 
during  his  master's  absence  at  Paris  in  September,  the 
time  when  the  demand  of  the  plate  was  served  upon  him 
at  the  shop,  he  was  authorized  to  conduct  the  business  of 
the  shop ;  and  that,  in  consequence  of  such  service,  he  went 
to  the  office  of  Mr.  Whitelock,  the  plaintiff's  attorney,  on 
behalf  of  bis  master. 

He  was  then  asked  what  he  told  Mr.  Whitelock. 

Andrews^  Serjt.,  objected,  that  what  was  stated  by  the 
shopman  on  a  subject  not  within  the  scope  of  his  agency 
was  not  receivable  in  evidence. 

Tin  DAL,  C.  J. — You  may  ask  him  whether  he  told  Mr. 
Fleming  afterwards  what  he  had  said  to  Mr.  Whitelock. 

The  witness  stated,  that  when  Mr.  Fleming  returned 
from  Paris  he  shewed  him  the  demand,  and  told  him  he 
had  been  to  Mr.  Whitelock  to  stay  proceedings  till  his 
return;  that  Mr.  Fleming  asked  him  whether  he  knew  that 
the  plate  was  Garth's;  and  he  replied,  that  he  did  not;  that 
he  communicated  to  Mr.  Fleming  the  conversation  between 
Mr.  Whitelock  and  himself;  and  that  Mr.  Fleming  did  not 
say  whether  he  had  done  right  or  not;  that  he  told  Mr. 
Whitelock  it  would  be  a  very  hard  case  to  proceed  against 
Mr.  Fleming,  as  they  had  often  done  business  for  Captain 
Garth  before.  The  witness  further  stated,  that  no  dupli- 
cedes  were  given  for  the  plate ^  and  that  Mr.  Howard  told 
him,  when  the  2Q0L  was  advanced,  that  he  wished  to  raise 
the  money  for  the  use  of  Captain  Garth,  as  he  had  done 
before. 

It  appeared  that  the  accounts  between  the  plaintiff  and 
Mr.  Howard  had  been  referred,  by  an  order  of  the  King's 
Bench,  to  Master  Goodrich,  who,  on  the  17th  November, 
1831,  stated,  by  his  allocatur y  that  Mr.  Howard  had  re- 
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ccived  of  Captain  Garth  1776/.  lis.  5d./  that  bis  bills  of 
costs  delivered  amounted  to  2053/.  ISs.  lOcL,  of  which  78U 
was  taxed  off. 

From  IVIr.  Howard's  cash  account,  delivered  under  a 
Judge's  order,  it  appeared,  that,  on  the  Ist  of  Janoaij, 
1&30,  the  balance  in  his  favour  was  703L  18«.  IldL»  and 
that,  on  the  Ist  of  February,  he  received  a  sumofSOOL 
more.  The  300/.  was  included  in  the  account,  and  alio 
lOs,  for  expenses  connected  with  it;  but  these  were  stnuk 
out  by  the  Master  as  being  the  subject-matter  of  thii 
action. 

The  bills  of  costs  were  produced,  and  the  following 
items  read — 

''  I5th  February,  l&10-> Clerk's  attendance  on  Mr.FleB- 
ing,  in  Brewer  Street,  to  request  him  to  call  at  my  offiee 
to  look  over  your  plate,  as  I  wished  him  to  advance  a  sum 
of  money  thereon. 

**  IGih — Attending  Mr.  Fleming  this  morning,  going 
over  the  whole  of  the  plate  with  the  inventory  delivered 
by  Mr.  Boswell. 

*'  Same  day — Attending  him,  when  he  informed  me  be 
would  lend  the  sum  of  JWOt" 

Also  the  following — 

'<  I8//1  January,  1  h.'iO— Attending  Mr.  Fleming  this 
morning,  on  the  subject  of  a  dressing  case  and  a  diamond 
ring,  on  which  he  was  willing  to  advance  40/.  Attending 
for  duplicates,  and  paid  for  same  2s.  6dL  Writing  Lady 
Astley,  informing  her  &c.  &c.,  and  sending  /$ertJke40L{ay 

On  the  2nd  December,  182U,  a  letter  was  written  bj 
Mr.  Howard  to  the  plaintiff,  commencing,  **  My  dear 
Garth,'*  informing  him  of  two  persons  who  had  sniu 
against  him,  but,  not  being  willing  to  incarcerate  hun» 
had  given  notice  of  the  fact.  It  concluded  with  these 
words — '*  Therefore,  if  you  are  not  off  five  minutes  after 
this  you  will  be  caught." 

{a)  The  nature  of  the  acquaint-  the  case  of  AttUy  v.  GiErih^  wludi 
ancc  between  Captain  Garth  and  was  tried  in  the  Court  of  Commoa 
Lady  Astley  may  be  gathered  from      Pleas. 
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Wilde,  Serjt.^  applied  for  a  nonsuit. — It  is  not  like  an  1332. 
action  of  trover,  being  an  action  for  detaining  the  plate. 
The  case  assumed  on  the  part  of  the  plaintiff  is,  that 
Howard  has  pledged  the  plate  with  Fleming  for  a  sum  of 
200L  Assuming  for  the  moment  that  the  action  may  be 
maintained  against  Howard ,  yet  it  cannot  against  Flem- 
ing. The  common  action  of  trover  might  be  maintained, 
but  not  this. 

Spankie,  Serjt. — It  is  in  substance  an  action  of  trover, 
though  not  in  form. 

TiNDAL,  C.  J. — I  will  reserve  the  point,  and  that  will 
let  in  the  other  question,  whether  in  this  action  there  can 
be  a  verdict  for  one  defendant  and  not  the  other. 

Wilde,  Serjt.,  then  addressed  the  jury  for  the  defendant 
Howard. — It  must  not  be  taken  that  the  sum  in  the  cash 
account,  appearing  to  the  credit  of  the  plaintiff,  was  the 
absolute  state  of  the  account,  but  the  state  subject  to  the 
bills  of  costs  which  were  running  on,  and  any  other  trans- 
actions; for  Howard  was  acting  generally  on  behalf  of  the 
plaintiff,  and  not  merely  as  his  attorney.  It  appears  that 
he  discharged  servants,  and  did  various  other  acts.  From 
the  cash  accounts,  it  appears  that  the  plaintiff,  having 
confidence  in  Howard,  left  him  a  general  discretion.  It 
is  no  matter  whether  Howard,  mistaking  the  state  of  the 
account,  pledged  this  plate.  The  plaintiff  cannot  now 
say  the  account  turns  out  differently  to  what  was  supposed, 
and,  therefore,  I  will  deny  that  I  gave  you  any  authority. 
It  is  clear  that  the  plaintiff  was  distressed  for  money ;  and 
whether  there  was  a  balance  due  to  him  or  not,  if  Howard 
could  not  give  him  money,  it  would  be  necessary  to  raise  it 
upon  the  plate.  The  circumstances  of  the  case  import  an 
authority  to  Howard  to  raise  money  on  the  plate.  The 
instance  of  the  ring  and  dressing  case,  and  the  money  sent 
to  Lady  Astley,  or  otherwise  applied  for  the  plain  tiff  *s 
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benefit,  shew  that  there  were  similar  deafings  before.  It 
is  no  matter  whether  Howard  acted  improperly  or  not 
These  two  parties,  Howard  and  the  plaintiff,  were  dis- 
tressed, and  the  authority  to  pledge  is  to  be  implied  fron 
the  circumstances  and  documents  in  the  caae.  Aod  if  so, 
the  plaintiff  has  no  right  now,  having  had  the  benefit  of  the 
money,  to  turn  round  and  bring  a  speculative  action,  and 
try  to  cheat  the  pawnbroker  out  of  the  money.  Howard 
also  had  no  control  over  the  plate,  he  having  pledged  it 
with  the  pawnbroker. 


Andrews 9  Serjt.,  for  the  defendant  Fleming. — The  trans- 
action was  clearly  not  one  entered  into  by  the  defendant  in 
his  capacity  of  pawnbroker.  It  is  evident,  from  the  letten 
between  the  plaintiff  and  Howard,  that  there  was  a  great 
intimacy  between  them;  and  Howard  had  pledged  with 
Fleming  for  the  plaintiff  before;  and  Fleming  had  reasoo 
to  conclude,  as  a  man  using  reasonable  caution,  that  Hoir« 
ard  was  clothed  with  authority  to  pledge  this  plate.  He 
has  advanced  the  200L  What  is  there  to  shew  that  How- 
ard had  no  authority,  to  rebut  the  presumptive  evidenee 
arising  from  the  circumstances  of  the  case?  For  whit 
purpose  was  the  plate  delivered  to  Howard,  except  to  be 
used  to  raise  money,  according  to  the  necessities  of  the 
plaintiff,  as  they  occurred  ?  The  question  is,  what  was  the 
understanding  between  the  parties  at  a  time  when  they 
were  on  friendly  terms;  not  what  is  pretended,  now  tbey 
are  at  variance  and  Howard  is  unable  to  pay.  Why  was 
not  a  separate  action  brought  against  Howard?  Or  why 
was  not  the  action  brought  against  Fleming  alone ;  and 
then  he  could  have  called  Howard  to  explain  the  transac- 
tion. But  it  is  an  instance  of  cunning  to  shut  the  month 
of  Howard.  Why,  if  there  is  any  thing  in  the  present 
statement,  did  not  the  plaintiff  immediately  tell  Fleming 
that  he  had  not  given  the  authority  to  pledge  the  platet 
The  statements  of  the  shopman,  in  the  absence  of  Fleming 
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at  Paris,  do  not  affect  the  case.  Fleming  has  conducted 
himself  with  perfect  good  faith,  and  there  is  evidence  in 
the  case  upon  which  you  may  say  that  he  acted  upon  rea« 
sonable  grounds  as  to  the  authority  of  Howard  to  pledge 
for  the  purpose  of  raising  money. 

No  evidence  was  produced  on  the  part  of  either  of  the 
defendants. 

TiNDAL|C.  J.,  in  summing  up,  said — ^This  is  an  action  to 
recover  the  value  of  some  plate,  which,  as  is  alleged  on 
the  part  of  the  plaintiff,  the  defendant  Howard  improperly, 
and  without  any  authority,  pledged  with  the  defendant 
Fleming.  The  question  is,  whether  the  plaintiff  did  au- 
thorize Howard  to  pledge  the  plate;  whether,  without  the 
evidence  of  direct  authority,  you,  from  the  circumstances, 
can  infer  that  there  was  an  authority;  for,  if  you  can,  you 
will  find  your  verdict  for  the  defendants.  If  you  think 
that  the  plaintiff  never  authorized  Howard  to  pledge  the 
plate,  or  to  hold  himself  out  as  a  person  having  authority 
to  deal  with  the  property  in  such  a  way,  then  you  will 
find  for  the  plaintiff  against  Howard,  on  the  ground  that 
he  acted  without  authority;  and  if  so,  then  Fleming  will 
also  have  acted  without  authority,  and  you  will  find  your 
verdict  against  him  also.  There  appears  to  have  been  a 
great  intimacy  between  the  plaintiff  and  Howard.  We  are 
to  draw  our  attention  particularly  to  the  date  of  the  16th 
February,  1830,  when  the  plate  was  pledged.  It  appears 
that,  on  the  2nd  December,  1829,  the  plaintiff  was  in  con- 
siderable pecuniary  embarrassment,  as  a  letter  was  writ- 
ten to  him  by  Howard,  commencing  '^  My  dear  Garth," 
and  mentioning  circumstances  of  a  peculiar  nature  with 
regard  to  those  embarrassments.  The  next  transaction, 
in  order  of  time,  is  one  of  the  18th  January,  1830,  when, 
it  appears,  a  pledge  was  made  with  Fleming,  through 
Howard,  to  raise  money  for  the  purposes  of  Lady  Astley. 
It  may  be  a  question,  whether  the  articles  pledged  were 
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Garth 

V. 

Howard. 
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the  property  of  Lady  Astley;  but  still,  whether  they  weie 
or  not^  they  were  pledged  through  the  instrumentality  of 
Howard.  It  seems  clear  that  the  pkte  was  obtained  for  the 
purpose  of  being  used  for  the  benefit  of  the  plaintiff;  and  the 
question  for  you  will  be,  whether  it  was  obtained  to  be  pledg- 
ed under  a  specific  authority,  to  be  given  in  each  individoal 
case,  or  under  a  general  authority  to  pledge  for  the  pur* 
pose  of  raising  money.  There  is  a  little  difference  as  to 
the  cases  of  the  two  defendants.  If  there  was  no  autho- 
rity at  all  to  Howard,  there  is  an  end  of  the  case,  and  a 
verdict  must  pass  against  both.  But,  if  Howard  had  oo 
specific  authority,  but  the  plaintiff  had  so  held  him  out  as 
his  agenj;  as  to  justify  Fleming  in  deaUng  with  him  as  such, 
then  the  plaintiff  cannot  have  a  verdict.  For,  if  a  man 
holds  out  another  as  his  agent,  in  dealings  with  a  particu- 
lar person,  he  cannot  object  to  the  subsequent  conduct  of 
that  person,  unless  he  gives  notice  that  he  has  revoked  his 
authority. 


His  Lordship,  at  the  desire  of  Spankie,  Serjt.,  after- 
wards told  the  Jury,  that,  in  the  cash  account,  it  did  not 
appear  that  any  advance  of  money  was  made  to  the  plain- 
tiff by  Howard,  after  the  time  of  the  pledging. 

Verdict  for  the  defendants. 


Feb,  14M. 

If  the  subscrib- 
ing witness  to 
the  acceptance 
of  a  bill  of  ex- 
change, being 
one  of  the  ac- 
ceptor's family, 
cannot  be  served 
with  a  subpcena 
in  consequence 
of  the  conduct  of 


Hill  and  Another  9.  Phillips. 

Assumpsit  on  a  bill  of  exchange  against  the  defen- 
dant, as  acceptor.  There  was  a  subscribing  witness  to 
the  acceptance,  whose  name  was  George  Phillips,  one  of 
the  defendant's  sons.  He  was  not  called;  but,  to  ac- 
count for  his  not  being  present,  it  was  proved,  on  the  part 

that  family,  the  bill  may  be  read  without  his  evidence. 


^ 
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of  the  plaintiffs,  that  many  attempts  had  been  made  to 
subpoena  him^  but  without  success.  It  appeared  that  he 
lived  with  his  father,  and,  on  applications  at  the  bouse,  at 
different  hours  of  various  days,  answers  were  given  some- 
times that  he  was  out  of  town,  and  sometimes  that  he  was 
gone  out  for  a  walk.  One  witness  stated,  that,  when  told 
he  was  gone  out  for  a  walk,  he  watched  the  house  for 
hours^  but  did  not  see  him  return.  On  one  occasion^  he 
watched  from  five  in  the  morning  till  nine,  and  then  in- 
quired for  him.  The  servant  said,  he  had  been  gone  out 
an  hour.  The  witness  said^  it  is  impossible,  for  I  have 
been  watching  since  five.  The  servant  replied,  laughing, 
*'  He  went  out  the  back  way  this  morning." 
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Wildct  Serjt.,  for  the  plaintiff*,  referred  to  the  cases  of 
Crosby  v.  Percy  (o),  and  Burt  v.  Walker  (b),  and  con- 
tended, that  it  was  evident  the  witness  was  kept  out  of  the 
way;  and,  therefore,  the  bill  might  be  read  without  calling 
him. 


TiNDAL,  C.  J. — I  think  you  have  hunted  quite  enough 
after  George  Phillips.  It  is  evident  they  were  keeping 
you  at  arm's  length. 

The  bill  was  read,  and  eventually  there  was  a — 


(a)  1  Taunt.  364,  and  1  Gamp. 
303.  That  case  decides,  that,  *'  if, 
upon  fidr,  serious,  and  diligent  in- 
quiry, without  evasion,  an  attest- 
ing witness  is  not  to  be  found,  evi- 
dence of  his  handwriting  is  admis- 
sible, to  prove  the  attestation." 

(b)  4  B.  &  A.  697.  According 
to  this  case,  which  was  an  action 
upon  a  bail  bond,  the  clerk  of  the 
defendant  was  the  subscribing 
witness,  and,  when  he  was  sub- 
poenaed, said,  that  he  would  not 


Verdict  for  the  plaintiffs. 

attend,  and  the  trial  had  been  put 
off  twice,  in  consequence  of  his 
absence.  Search  had  also  been 
made  at  the  defendant's  house, 
and  in  the  neighbourhood;  and, 
upon  receiving  information  at  the 
defendant's  that  the  witness  was 
gone  to  Margate,  inquiry  was  there 
made  without  success.  It  was 
held,  that,  under  these  circum- 
stances, eridence  of  his  handwrit- 
ing was  admissible. 
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fPtldef  Serjt.^  and  R.  V.  Richards,  for  the  plaintifTs. 

Hill  JSrfe,  for  the  defendant. 

p. 

Phillips* 

[Attornies — Baxendak  4r  Co.,  aod  GrernfieldJ] 


„  .  ,.^.  EssERY  P.  Cobb. 

Feb,  lith. 
The  captain  of  a  ASSUMPSIT  for  work  and  labour.    Plea — The  generd 

ship,  who  gives     • 
directions  for  re-    «8Ue. 

P»*"»J*"*Weto  The  plaintiff  was  a  ship-joiner,  and  the  defendant  was 
intheBrttin-  the  Captain,  but  bad  not  any  share,  as  owner,  of  a  ship 
not  appear  that  Called  the  Falcon.  It  was  proved  that  work  was  done  to 
any  credit  was    ^j^g  gjj|    ^^  ^jj^  amount  of  28/.  5*.,  and  that  the  defendant 

given  to  the  *  ' 

owners.  ^as  the  only  person  who  interfered  in  the  matter,  and  that 

he  gave  directions  for  various  alterations  to  be  made. 

Wilder  Serjt,  for  the  defendant,  upon  this  proof,  ad- 
mitted that  the  verdict  must  pass  for  the  plaintiff. 

Tin  DAL,  C.  J. — The  captain  is  liable  in  the  first  in* 
stance,  if  it  does  not  appear  that  any  credit  was  given  to 
the  owners. 

Verdict  for  the  plaintiff— 28/.  St. 

Taddy,  Serjt.,  and  Payne,  for  the  plaintiff. 
fFilde,  Serjt.,  for  the  defendant. 

[Attornies — West  4r  Morris,  and  Oliverson  4*  Co/] 

See  the  case  of  Thompson  v.  Jin-  er  will  be  liable,  unless  it  be  shewn 

(/en,  Vol.4  of  these  Reports,  p.  that  the  dealinf^  was,  that  the  person 

158,  which  decides,  that,  "  in  an  who  directed  the  work  to  be  done 

action  against  one  of  the  owners  should  be  looked  to  exciashxl^^* 

for  work  done  to  a  fessel,  by  the  or-  See  also  Harrington  ▼.  Fry,  VoL  1, 

deroftheship*8hu8band,suchown-  p.  289,  which    decides,  that  "■ 
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person  is  not  liable  for  goods  sup-  gistered  owner  of  a  ship  is  prima         i8;j2 

plied  for  the  use  of  a  ship,  unless  facie  liable  for  goods  furnished  for 

he  either  is  owner,  or  has  held  the  use  of  that  ship;  but  such  pre- 

bimself  out  as  such,  or  has  made  sumption  of  liability  may  be  re- 

mn  express  promise  to  pay,  or  has  butted  by  evidence  of  the  credit 

received  profit  from  the  ship."  having  been  given  to  others."  See 

Andy  in  Cox  and  Others  v.  Reid,  also  the  next  case  of  CastU  and 

Id.  602^  it  was  held,  that  "  the  re-  Another  v.  Duke, 


Castle  and  Another  r.  Duke.  Feb.  ISth, 

.Assumpsit  ioT 'svork  and  labour  in  repairs  done  to  if  a  person, 
the  ship  Laurel  of  Shields.    The  captain  was  called  as  a  gagee  as  weii  as 
witness  for  the  plaintiff.  broker  of  a  .hip, 

*^  gives  directions 

for  repairs  to  be 

Bompas^  Serjt.,  for  the  defendant,  produced  a  bill  of  tion  for  the  jury 
the  plaintiffs,  headed  «  The  Captain  and  Owner  of  the  "^1^^,%^^"^ 
Ship,"  &c,,  and  objected  that  the  witness  was  incompe-  tradesman  a- 

gainst  him, 

tent,  as  he  was  himself  liable.  whether  he  gave 

the  directions 

TiNDAL,  C.  J. — Generally  speaking,  the  ship  builder  has  acter  of  broker, 
a  double  claim:  against  the  captain,  if  he  employs  him,  Sa^gl^^i^ter. 
or  against  any  persons  whom  he  may  find  out  to  be  owners.  *■{'"  *^*  ^«"' 

sei« 

I  think  that  the  witness  is  competent;  but  I  will  take  a 
note  of  the  objection. 

The  captain  then  proved,  that  the  ship,  having  met  with 
an  accident,  was  taken  to  the  plaintiff's  dock ;  that  he  af- 
terwards saw  the  defendant,  who  told  him  to  have  done 
whatever  the  surveyors  ordered;  adding,  that  the  ship  was 
insured,  and  he  could  not  pay  the  dock  bill  until  he  had 
received  the  insurance.  He  further  stated,  that  he  told 
the  plaintiffs  what  the  defendant  had  said  to  him.  A 
ship  owner  and  publican,  named  Browne,  was  also  called 
as  a  witness;  he  stated,  that  the  defendant  and  the  owner 
of  the  ship,  Mr.  Leslie,  came  together  to  his  bouse,  and 
the  defendant  asked  him  (Browne)  whom  he  could  recom- 
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1832.  mend  to  do  the  work;  and  he  replied  by  recommen^ng 
the  plaintiffs;  and  the  defendant  thereupon  told  him  to 
take  the  ship  to  them,  and  tell  them  to  do  what  was  ne- 
cessary,  and  no  more;  and  also  told  him  to  get  them  to 
send  the  bill  to  him  (Browne),  that  he  might  look  it  over 
on  his  behalf.  It  did  not,  however^  appear  that  the  wit- 
ness told  the  plaintiffs  what  the  defendant  bad  said  to 
him.  Browne  afterwards  saw  one  of  the  plaintiffs,  who 
told  him,  that  if  neither  Leslie  nor  the  defendant  paid, 
they  should  look  to  him. 

The  register  of  the  ship  was  put  in,  from  which  it  ap- 
peared that  Leslie  was  the  sole  owner,  and  the  defendant 
mortgagee.  The  defendant  had  also  acted  as  broker, 
and  gave  a  receipt  for  the  insurance,  which  was  also  put 
in. 

BompaSf  Serjt.,  for  the  defendant. — They  call  the  cap- 
tain, who  is  unquestionably  liable  if  he  gives  the  direc* 
tions  for  what  is  done;  and  it  does  not  appear  that  the 
work  was  done  expressly  for  the  owner.     The  defendant 
is  not  liable,  either  as  mortgagee  or  as  broker.     It  does 
not  appear  that  Browne  told  the  plaintifis  that  Duke  was 
the  person  who  directed  him  to  get  the  repairs  done ;  and 
the  account  of  the  plaintiffs  was  sent  to  Browne.     Leslie, 
the  known  owner  of  the  vessel,  was  present  at   the  time 
when  Duke  and  Browne  had  the  conversation.     The  ship 
broker  is  bound  to  give  instructions  to  the  captain  as  to 
the  best  dock,  &c.;  but,  to  make  him  personally  liable, 
he  must  himself  give  orders  to  the  party  doing  the  work. 
Leslie  has  compounded  with  his  creditors.     The  evidence 
only  is  of  Duke's  telling  Browne  to  get  the  repairs  done, 
but  not  of  Castle*s  being   informed  of  this  by  Browne. 
There  is  no  evidence  that  Duke  ever  gave  any  orders  at 
the  dock.     Both  the  captain  and  Browne  come  to  dis- 
charge themselves.  The  6th  Geo.  4,  c.  1 10,  s.  45,  provides, 
that  where  the  mortgagee  enters  his  mortgage  on  the  regis* 
ter,  he  shall  not  be  deemed  owner.    They  do  not  shew  that 
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JDuke  has  charged.  According  to  Browne's  evidencCi 
Castle  said  to  him — '^  If  Leslie  does  not  pay,  or  Duke 
does  not  pay^  I  will  make  you  pay."  The  receipt  for  the 
insurance  has  nothing  to  do  with  the  case ;  as,  if  Duke 
was  liable  at  aU,  he  was  so  personally,  and  must  pay,  whe- 
ther be  received  the  insurance  or  not. 

TiNDAL,  C.  J. — The  question  is,  whether  the  defendant 
gave  the  directions  for  the  work  only  in  bis  character  of 
broker,  or  as  a  person  having  an  interest  in  the  vessel. 
It  appears  that  be  stood  in  an  ambiguous  character:  he 
was  not  only  intrusted  by  the  owner,  but  also  had  an  in- 
terest of  his  own  to  protect. 

Verdict  for  the  plaintiff. 

Wil(le  and  Andrews,  Serjts.,  and  Knotoles,  for  the  plain- 
tiff. 

Bompas,  Serjt.,  and  R,  C.  Nicholl^  for  the  defendant. 

[Attomies — Browne,  and  WiUins,'] 

See  the  preceding  case  of  Estery  y.  Cobb,  and  the  casefr  cited  in  the 
note  to  it. 


Hay  v.  Weakley.  p^b.  aoM. 

21.CTION  for  maliciously  suing    out   a  commission  of  In  an  action  for 
bankrupt  against  the  plaintiff.  ilJ^"ot?lf«mr 

On  the  part  of  the  plaintiff  it  was  proved,  that,  in  De-  m«»rf<?>?fbank^ 
cember,  1828,  the  defendant  made  an  affidavit  in  the  suflScientto 
Mayor's  Court  of  London,  that  the  plaintiff  was  justly  and  ^t  thecoo^ 
truly  indebted  to  him  in  610/.,  for  money  had  and  receiv-  ^^^^7"  i"" 

tupersedeat 
may  proceed 
upon  strict  legal  grounds,  and  does  not,  therefore,  furnish  evidence  of  the  want  of  probable  cause. 

VOL.  V.  B  B 
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ed.  Upon  this,  process  issued,  the  plaintiff  was  aiiUkJ, 
and  removed  by  habeas  corpus  to  the  King*a  Bcocbi 
where  be  continued  till  July,  1829,  and  was  then  dii' 
charged  by  an  order  of  Mr.  Justice  Baffley.  The  affida- 
vit on  which  the  docquet  was  founded,  was  awom  by  die 
defendant  on  the  Slst  of  October,  18^.  The  coini» 
sion  was  dated  the  Snd  of  November,  18S9.  It  was  after* 
wards  superseded  by  the  Lord  Chancellor.  It  appetied, 
also,  that  the  plaintiff  had  been  taken  before  a  tnagbtritei 
and  charged  with  felony,  by  a  person  named  Curia;  bat  Ae 
plaintiff  failed  to  shew,  by  the  witneas  he  called,  tfaattke 
defendant,  although  he  was  proved  to  be  present  with  bii 
solicitor,  then  made  the  subject-matter  of  hia  daim  the 
foundation  of  a  criminal  proceeding. 

Merewether^  Serjt.,  was  addressing  the  jury  for  the  de 
fendant,  when — 

TiNDAL,  C.  J.,  inquired,  what  evidence  there  was  in 
the  case  of  the  want  of  probable  cause? 

Jones  J  Serjt. — There  is  the  supersedeas.  According 
to  Cotton  V.  James,  decided  in  the  King's  Bench  (a),  Ae 
slightest  evidence,  after  a  supersedeas^  is  sufficient  to  thnif 
the  burden  of  proof  on  the  defendant.  If  a  man  swesit 
against  me,  without  having  any  real  debt,  what  can  I  do 
to  shew  that  there  was  not  any? 

TiNDAL,  C  J. — Supposing  you  had  taken  a  step  higbeiti 
and  brought  an  action  for  maliciously  holding  to  14 
would  it  be  sufficient  to  prove  that  there  was  jndgBRBl 
as  in  case  of  a  nonsuit?  Or,  in  an  action  for  nmlin"— 
prosecution,  why  does  not  proof  that  the  party  was  ac- 
quitted suffice?  The  supersedeas  may  have  proceeded 
upon  strict  legal  grounds. 

(a)  1  Barn.  &  Ad.  128. 


HILARY  TERM,  2  WILL.  IV.  363 

JamUt  Seijt. — It  was  in  fact  treated  as  a  question  of         ^832. 
lelony*   I  trust  your  Lordship  will  allow  the  case  to  go  to 
tfwjury. 

TiMDAL,  C.  J. — ^I  must  tell  the  jury  at  last,  that,  although 
the  &cts  are  proved,  they  do  not  amount  to  what,  in  law,  is 
a  want  of  probable  cause.  But,  as  the  defendant's  coun- 
sel has  partly  addressed  the  jury,  the  case  had  better  go 


The  case  proceeded,  and  eventually  there  was  a — 

Verdict  for  the  defendant. 

JoneSf  Serjt,  and  Curwood,  for  the  plaintiff. 

Meretoether,  Serjt.,  and  Hoggins,  for  the  defendant. 
[Attornies — E,  Itaactf  and  R.  Cole.'} 


CoRBETT  and  Another  t?.  Brown.  Feb.  25th. 

C^ASE. — The  declaration  stated  in  substance,  that  the  A  tradesman 
plaintiffs  before,  and  at  the  time,  &c.,  carried  on  the  busi-  ^ost^'J^rMm 
ness  of  warehousemen,  in  London ;  and  that  on  the  16th  of  ™*k»nK  »  ^^ 

'  representation 

April,  1830,  one  Henry  Brown  applied  to  them,  and  stated  of  the  means  of 
that  he  was  about  to  commence  business  at  Norwich,  and  red  to  him,  such 
bad  about  300/.  capital,  his  own  property,  to  commence  j^!^"  J^- 
business  with,  and  requested  them  to  sell  him  goods ;  and  mediately  refer- 
referred  them  to  the  defendant  to  corroborate  his  state-  representation. 
ment,  of  which  the  defendant,  before  the  sale  of  the  goods,  tradennan  givM 
had  notice,  and  was  requested  to  inform  them,  if  the  said  J^J'^^I.^I^^ 
Henry  Brown  had  such  capital  or  not;  and  that  he,  well  credit,  he  can- 
knowing  that  he  had  not,  falsely,  fraudulently,  and  deceit-  referee  answer- 
fully  informed  them,  in  answer  to  these  inquiries,  that  the  um  occa^oned 
statement^ was  perfectly|correct,  as  he  had  advanced  him  ^y  ^^ 

bb2 


CORBETT 
V. 

Brown. 
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1832.  ^^6  money;  in  consequence  of  which »  they  were  indooed 
to  give  Henry  Brown  credit,  and  sold  him  goods  to  die 
amount,  altogether,  of  700/.,  which  remained  unpaid,  sal 
which  they  were  likely  to  lose.  Plea — the  general  issue. 
It  appeared  that  the  plaintiffs,  who  were  whokiik 
haberdashers  and  general  warehousemen,  carrying  oi 
business  in  London,  were  applied  to  by  the  son  of  the 
defendant,  who  looked  out  goods  to  the  amount  of  neu^ 
300/.  Before  they  were  sent  to  Norwich,  where  he 
stated  he  was  about  to  begin  business,  he  made  a  state- 
ment to  the  plaintiffs,  and  gave  a  reference  to  his  ftther, 
in  consequence  of  which  the  following  letter  was  written 
by  them  to  him: — 

''London,  April  IGth,  1830. 
''Sir, — Your  son,  Mr.  Henry  Brown,  has  purchaaed 
goods  of  us,  and  referred  us  to  you,  in  order  to  cat- 
roborate  his  statement  of  having  300/.  capital,  his  own 
property,  to  commence  business  with  at  Norwich.  We 
require  to  know  if  such  be  the  case.  Any  informatioB 
you  may  please  to  give  will  oblige  us,  and  which  we  shsD 
be  happy  to  apply  in  promoting  your  son*8  object,  pro* 
vided  we  can  consistently  do  so.  We  shaU  be  glad  of  m 
answer  by  return  of  post" 

The  defendant,  on  the  17th,  wrote  the  following  ie|dy. 

"  Gentlemen, — In  reply  to  your  letter  of  yesterday,  1 
beg  to  acquaint  you,  that  the  statement  made  to  you  bj 
my  son  Henry,  as  to  the  300/.,  is  perfectly  correct,  as  I 
advanced  bim  the  money,  being  the  utmost  I  could  spare 
at  the  present  time,  in  consequence  of  having  a  numeroa 
family.  I  hope  that  my  son's  dealings  with  you  will  alwaji 
be  as  correct  as  the  present  statement.** 

After  the  receipt  of  this  letter  the  goods  were  sent 
The  plaintiffs,  on  the  whole,  supplied  goods  to  the  sod  to 
the  amount  of  lUOOl,,  between  the  16th  of  April  and  ibt 
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4lh  of  October,  when  he  stopped  payment,  a  bill  for  U4fiL 
having  become  due  that  day.  The  practice  of  the  plain- 
tifis*  house,  as  to  credit,  was,  that  all  goods  supplied  during 
the  current  month,  from  the  20th  to  the  20th,  were  drawn 
for  at  two  months  on  the  Ist  of  the  succeeding  month. 
The  plaintiffs  had  always  an  account  running  with  the 
defendant's  son.  The  first  month's  supply  was  290/. 
9#.  l<f.,  which  was  settled  by  a  cash  payment  of  100/., 
and  a  bill  for  the  remainder  at  three  months.  This  ex- 
tension from  two  to  three  months  was  an  indulgence  to 
him.  The  whole  of  the  goods  supplied  during  the  first 
three  months,  amounting  to  500/.,  were  paid  for.  A  wit- 
ness, in  the  employ  of  the  plaintiffs,  proved  that  it  was 
not  their  practice  ever  to  credit  persons  trading  on  a  bor- 
rowed capital.  A  letter,  dated  the  26th  of  March,  1830, 
addressed  by  the  defendant  to  his  son,  was  put  in:  it  in- 
closed (accepted)  a  bill  for  200/.,  which  had  been  sent  down 
to  the  defendant  for  acceptance,  and  contained  this  pas- 
sage:— ''If  you  prefer  an  additional  100/.,  instead  of  se- 
curity, I  will,  on  receipt  of  your  note  for  300/.,  send  you 
another  100/.  acceptance.  Should  you  prefer  the  bill, 
instead  of  security,  draw  it  yourself."  Another  letter 
firom  the  same  to  the  same,  dated  14th  of  June,  1830,  was 
put  in;  it  contained  this  sentence: — ''I  also  received  3/. 
and  I5s.  for  a  quarter's  interest."  On  the  25th  of  Octo- 
ber, 1830,  a  commission  of  bankrupt  was  issued  against 
the  son,  on  the  petition  of  the  plaintiffs,  and  his  stock  in 
trade  was  sold  by  private  contract.  It  appeared  that  the 
defendant  had  not  proved  any  debt  under  the  commis- 
sion; but  the  bankrupt  had  inserted  the  300/.  as  a  debt 
in  his  balance  sheet. 

Jones,  Serjt.,  for  the  defendant. — In  order  to  charge  the 
defendant  in  this  action,  you  must  look.  First,  at  the  know- 
ledge, the  notion^  the  intentions  of  the  father.  Secondly, 
you  must  be  satisfied  that  it  was  the  father's  letter,  which 
induced  the  plaintiffs  to  trust  the  son;  and  Thirdly,  that 
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the  I068  was  occasioned  by  their  so  trusting  him.  The 
words  in  their  letter  are,  '  has  purekiued/  not  *  is  ahMl 
to  open  an  account '  to  any  particular  amoant.  That  tk 
money  had  been  advanced,  in  one  sense  of  die  werdf  hii 
not  been  denied;  and  die  charge  of  fraud  depeads  oolk 
construction  of  the  word  "advanced;"— on  the  wteukf 
which  the  father  had  when  he  used  it.  Bvt  it  is  said  An 
the  father  received  interest;  tme,  but  is  it  proved  thakk 
ever  demanded  it?  The  son  might  send  him  the  inftntnii 
shew  that  he  was  going  on  well,  and  to  induce  him  ti 
make  further  advances.  The  question  is,  did  the  fiidis, 
at  the  time  he  wrote  the  letter,  ever  intend  to  require  Ik 
money  from  the  son.  K  he  had  ever  required  it,  tfaii 
very  letter  would  have  furnished  evidence  ^piinst  Usk 
But  9s.  Id.  in  the  pound  has  been  received  under  the  soa'i 
commission.  No  action  was  then  brought,  no  appiiestioB 
was  then  made.  And  why  did  not  the  father  prove  uads 
the  commission?  His  not  doing  so,  shews  that  he  didoot 
consider  himself  a  creditor  of  his  son.  It  is  said  thaltht 
plaintiffs  never  commence  business  with  persons  on  i 
borrowed  credit.  If  they  meant  to  make  the  di  ftnisst 
liable,  they  should  have  communicated  that  in  their  ktlff 
to  him.  They  trusted  the  son  in  five  months  lo  dK 
amount  of  1200/.;  this  can  have  no  reference  to  tiie  SOUL 
capitaL  The  property  inquired  about  would  be  yiD- 
portioned  to  the  dealings  in  amount  Again,  the  dealiagi 
in  the  first  month  amount  to  S90L ;  in  three  mondis,  ti 
600/.;  and  every  fiurthing  of  that  is  paid.  Taking  tk 
letter  to  be  a  guarantie,  which  it  is  not,  it  would  not  be  t 
guarantie  for  all  time.  In  construction  of  coaunoo 
the  father  cannot  be  considered  the  cause  of  the  Ums 
tained  by  the  plaintiffs.  The  loss  was  occasioned  by  their 
own  negligence.    They  made  the  son  a  bankrupt. 

TiNDAL,  C.J.  (in  summing  up)  said — ^The  question,  jGrA 
is,  whether  there  was  that  false  and  fraudulent  represents 
tion  of  which  the  plaintiffs  complain :   and^  seeoitdljf»  if 
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there  was,  what  ia  the  damage  which  they  have  sustained  isd2. 
in  consequence  of  such  false  and  fraudulent  representa- 
tion. The  representation  must  not  only  be  false,  but  false 
to  the  defendant's  own  knowledge.  If  he  has  made  a 
representation  which  was  untrue  to  his  own  knowledge, 
then  he  is  answerable  for  the  damage,  which  would  natur- 
ally and  properly  flow  from  such  representation.  The 
goods  it  seems  were  looked  out,  but  not  delivered ;  they 
were  still  detained  in  the  custody  of  the  plaintiffs,  and  not 
delirered  over  ao  as  to  make  them  the  property  of  the  de- 
fendant's son.  They  were  at  hberty  to  waive  the  purchase 
or  confirm  it.  You  must  ask  yourselves  this  question, 
wrhether  you  think  the  object  of  the  inquiry  was  suffit 
ciently  stated  in  the  letter  of  the  plaintiffs.  If  the  letter 
of  the  defendant  had  stopped  at  the  words  ^*  is  perfectly 
correct,"  then  the  effect  would  have  been  in  the  words  of 
the  letter  of  inquiry ;  but  it  goes  on  with  an  explanatory 
statement,  ^'  as  I  advanced  him  the  money."  The  first 
inquiry  for  you  will  be  (putting  these  two  letters  together), 
whether  the  father  intended  to  convey  to  the  plaintiffs 
the  idea  that  his  son  had  800/.  his  own  property,  in  con* 
tradistinction  to  money  lent.  If  you  find  this  proposition 
in  the  affirmative,  then  you  will  go  on  to  inquire,  whether 
it  was  false,  and,  if  false,  whether  it  was  so  to  the  know- 
ledge of  the  defendant.  They  put  in  two  letters,  written 
about  a  fortnight  before  the  letter  of  inquiry^  by  the 
father  to  the  son,  for  the  purpose  of  shewing  that  the 
money  was  borrowed.  [His  Lordship  read  and  comment- 
ed upon  the  letters  and  then  continued.]  Do  you  or  not 
feel  yourselves  justified  in  saying,  that  the  negotiation  for 
the  loan  was  afterwards  carried  into  effect ;  and  that  the 
SOO/.  was  money  borrowed,  and  not  money  given?  Did 
the  father  understand  the  nature  of  the  inquiry?  and,  if  be 
did,  did  he  intend  to  represent  that  the  son  had  300/.  his 
own  property  ?  Then  as  to  the  damages,  the  verdict  must 
be  for  such  damage  as  is  justly  and  immediately  referable 
to  the  falsehood  of  the  statement.     The  goods  first  pur- 
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chased,  to  the  amount  of  5001.,  have  been  paid  for;  but 
600/.  worth  since  hare  not,  and  the  son  was  made  a 
bankrupt  by  the  plaintiffs  in  the  month  of  October.  Yon 
must  say  how  much  of  this  is  justly  and  immediate^ 
referable  to  the  false  statement;  that  is  a  problem  which 
you  must  solve  for  yourseWes.  I  will  only  make  one 
obsenrationy  and  that  is,  if  they  gave  the  son  an  indii- 
creet  and  ill-judging  credit,  they  cannot  in  fairness  cd 
upon  the  father  to  be  answerable  for  the  loss  ooa- 
sioned  by  it.  It  is  not  put  to  you  as  a  guaranlie  which 
limits  the  amount;  a  guarantor  is  in  a  diflFerent  situatioa, 
he  has  the  money  in  his  own  pocket,  and  is  called  on  ftr 
the  first  time ;  here  the  father  has  actually  advanced  the 
800L  You  will  say,  would  the  plaintiffs,  without  thu  let- 
ter, have  trusted  the  young  man  at  all?  If  the  father  had 
siud,  I  have  advanced  him  8O0L  on  his  promissory  note, 
would  they  have  trusted  him  at  all?  They  say,  it  is  the 
practice  of  their  house,  never  to  trust  a  person  who  be- 
gins with  a  borrowed  capital.  You  will  consider,  then, 
whether  this  representation  was  false  to  the  defendant*! 
knowledge,  and  then  give  your  verdict  for  the  damsge 
immediately  and  necessarily  consequential  upon  such  fake 
representation. 

Verdict  for  the  defendant  (s). 


Wilde,  Serjt.,  and  J.  H.  Smith,  for  the 
Jones,  Serjt,  and  Kelly,  for  the  defendant. 

[AitomeB—Titieard  ^  M.,  and  J.  S.  Tkompgam.'} 

(«)  This  was  a  new  trial;  the  trial,  refiued  to  grant  a  mk,  oa 

verdict  on  the  former,  which  was  the  £px>imd  that  two  verdicts  oa 

also  for  the  defendant,  haring  been  such  a  question  of  fact  were  so^ 

set  aside  as  against  evidence.  The  fident  to  settle  the  matter.    See 

Court,  on  application  for  another  1  Moore  &  Scott,  86, 
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1832. 

Yates  v.  Duff.  peb.  27th. 

X  HIS  was  an  action  to  recover  damages  from  the  defen*  Where  aVesiei, 

dant,  for  the  breach  of  a  Terbal  agreement,  by  which. he  East  indies,  b 

engaged  two  cabins  on  board  the  ship  Sesostris,  on  a  voy-  ^][Y'^**^  ^i,i- 

age  from  England  to  Madras,  for  which  he  was  to  pay  day,  and  does 

three  hundred  and  fifty  guineas.     He  refused  to  go,  be-  owner  wui  be 

cause  the  vessel,  which  was  to  have  left  the  docks  by  the  ^^^the'^ 

10th  of  October,  did  not.     There  was  contradictory  evi-  "s®  money  of  a 

dence  as  to  what  took  place  when  the  bargain  was  made  fused  to  go,  after 

between  the  broker  and  the  defendant,  as  to  the  import-  ^  ^]l^^f!l^ 

ance  to  the  latter  of  the  vesseFs  sailing  on  the  particular  **"•  ®*I**f '  ^"« 

°  '^  was  of  the  es- 

day  specified.     It  was  proved  that  it  was  the  rule  of  the  sence  of  the  con- 
East  India  Trade^  that,  when  a  passenger  refused  to  go,  uy  in  udUi^  ^ 
in  consequence  of  delay  in  the  sailing  of  the  vessel,  he  ^^  unreason- 
was  to  forfeit  half  the  amount  of  the  passage-money  agreed 
for.     On  the  3rd  of  October,  the  defendant  wrote  the 
following  letter  to  the  broker: — 

^*  I  have  just  been  informed  that  the  Sesostris  will  not 
sail  from  Portsmouth  by  the  15th  instant.  Is  this  to  be 
the  case?    I  beg  a  specific  answer.*' 

To  which  the  following  answer  was  sent: — 

"  Dear  Sir, — In  reply  to  your  note,  I  beg  to  assure  you, 
that  the  Sesostris  will  certainly  leave  Blackwall  on  the 
10th,  and  Portsmouth  on  the  15th,  of  October^  wind  and 
weather  permitting.  This  may  be  relied  on,  and  you  may 
make  your  arrangements  accordingly.** 

On  the  10th  of  October,  the  defendant  wrote  a  letter 
to  the  broker,  commencing — ^*  I  was  much  surprised  to 
receive,  on  my  arrival  in  Nicholas-lane,  a  message  from 
you,  that  the  Sesostris  will  not  leave  the  docks  until  the 
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ISth,  although  your  arrangement  with  me  was  for  to-day. 
I  have  been  induced,  by  the  varioua  postponementiy  to 
watch  the  ship/*  &c.  It  concluded  by  the  defendant's  de- 
claring off  the  bargain,  and  adding,  that  he  duNild  look 
out  for  the  firat  ship,  and  engage  bia  passage  in  iL  The 
defendant  went  by  a  ship  called  the  Neptmne.  The  Se» 
aottrii  left  the  Docks  on  the  Slst  of  October,  and  s^ 
rired  at  Portsmouth  about  the  latter  end  of  tiiat  ■wath, 
but  did  not  sail  from  thence  till  the  9th  of  November,  W 
ing  detained  there  by  contrary  winds. 


iCf  Serjt.,  for  the  defendant,  contended  dist  Acfe 
was  not,  in  point  of  law,  any  right  to  delay  the  sailing  of 
the  ship,  according  to  the  convenience  of  the  owner;  sad 
that,  under  the  circumstances,  on  the  10th  of  October,  die 
contract  between  the  parties  was  at  an  end« 

fFUdef  SerjL,  for  the  plaintiff. — I  do  not  mean  to  con- 
tend^ that  if  there  is  a  specific  contract,  of  which  time  b 
the  essence,  that  the  parties  will  not  be  governed  by  it. 
But  the  present  is  not  that  case.  The  parties  only  spoke 
of  time  with  a  view  to  their  forming  some  idea  as  to  wheo 
they  should  get  ready,  but  not  to  be  precise  as  to  the  dsj. 
The  defendant  should  have  given  notice,  that,  if  the  ship 
did  not  sail  on  the  10th,  he  would  be  off  his  bargain,  in- 
stead of  employing  a  person  to  watch.  Where  time  is 
not  of  the  essence  of  the  contract,  then  it  is  to  be  per- 
formed in  a  reasonable  time,  and  that  will  depend  upoo 
what  were  the  intentions  of  the  parties. 


Tin  DAL,  C.J. — There  are  two  questions  for  your  coo- 
sideration  in  this  case.  The  first  is,  whether  the  time  of 
sailing  formed  an  essential  part  of  the  contract?  For,  if 
it  did,  it  has  not  been  complied  with.  If,  on  the  contrary, 
it  was  not  a  real  and  essential  part,  but  only  matter  of  re- 
presentation while  the  matter  was  going  on,  then  you  will 


HILARY  TERM,  t  WILL.  IV. 

consider,  secondly,  whetheri  under  the  circumstances,  the 
ship  sailed  within  a  retzsonable  time.  In  this  case,  I  should 
think,  much  will  not  turn  upon  the  second  point;  for,  if 
you  assume  that  time  was  not  an  essential  part,  one 
mrould  not  say  that  a  delay  of  about  a  week  amounted  to 
an  unreasonable  stoppage.  The  main  question  is,  was 
there  any  understanding,  at  the  time  of  the  contract,  that 
the  ship  was  to  sail  positively  by  the  10th  and  the  15th? 
Was  the  10th  of  October  understood  by  the  parties  to  be 
of  the  essence  of  the  contract?  This  will  depend  upon 
the  conflicting  evidence*  If  you  think  time  was  not  nn* 
derstood  to  be  a  part  of  the  contract,  then  you  will  find 
for  the  plaintiff,  unless  you  think  the  delay  was  unreason- 
able; and,  if  you  find  for  the  plaintiff,  you  will  give  half 
the  passage  money,  which,  it  appears  from  the  eridence, 
he  is  entitled  to,  under  the  circumstances. 

Verdict  for  the  plaintiff— Damages,  175/. 

Wilde,  Serjt.,  and  Gambier,  for  the  plaintiff. 

Spankie  and  Andrews,  Seijts.,  for  the  defendant. 

[Attornies — Baxendale  4*  Co,,  and  Davit  Sf  iL] 
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1832. 

First  Sitting  at  Westminster  in  Easter  Term, 

1832. 

BEFORE  MR.  JUSTICE  BOSANQUET. 


April  25th.  JaMES  V.  CaBCPBBLL. 

If  one  of  two  jAjSSAULT  and  battery.  It  appeared,  that,  at  a  parish 
j^^imentiimaUy^  dinner,  the  plaintiff  and  defendant  (who  it  seemed  were 
he^  atuwen^ie  ^^*  ^^  good  terms,  in  consequence  of  something  whidi 
in  an  acdon  for  took  place  with  rcspect  to  a  leet  jury,)  together  with  a 
the  absence  of  Mr.  Paxon  and  others  were  present.  Mr.  Paxon  and  the 
^iiy°^°urged  in  defendant  quarrelled,  and  had  proceeded  to  blows,  in  the 
miUgationofda-  cQupge  of  which  the  defendant  struck  the  plaintiff,  and 

maget.  , 

gave  him  two  black  eyes,  and  otherwise  injured  him.  Af- 
terwards Mr.  Paxon  wrote,  and  the  defendant  was  desired 
toput  his  name  to,  the  following  paper: — 

**  Frank  Paxon  having  struck  me,  I  returned  the  blow, 
but  must,  as  I  have  been  since  informed,  have  struck  Mr. 
James  instead  of  Mr.  Paxon,  for  which  I  am  sorry." 

The  defendant,  upon  this,  said — "  I  wont  have  that  in; 
Fm  not  sorry,  I  will  hunt  the  vagabond  in  all  quarters." 

Bodkin,  for  the  defendant,  in  his  address  to  the  jury, 
contended,  that  if  the  defendant  did  not  intentionally 
strike  the  plaintiff,  they  ought  to  find  their  verdict  for 
him. 

Mr.  Justice  Bosanquct  (to  the  jury). — If  you  think,  as 
I  apprehend  there  can  be  no  doubt,  that  the  defendant 
struck  the  plaintiff,  the  plaintiff  is  entitled  to  your  ver- 
dict, whether  it  was  done  intentionally  or  not.  But  the 
intention  is  material  in  considering  the  amount  of  the 
damages. 

Verdict  for  the  plaintiff — Damages  KML 
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Andrews,  Serjt.,  and  — — — ,  for  the  plaintiff. 

Bodkin,  for  the  defondant. 

[Attornies — AlUn  Sf  Co.,  and  Lovell.'] 


Second  Sitting  at  Westminster  in  Easter  Term, 

1832. 

BEFORE  MR.  JUSTICE  BOSANQUET. 

Wilson  v.  Collins. 

Islander.  The  plaintiff  carried  on  business  in  Wal-  ifapenonhat 
brook,  and  the  defondant  was  ward  beadle  of  Walbrook  5o^ ""008*^10 
ward,  and  the  words  complained  of  were  uttered  in  the  "*  ;nqne»t  for 

,  their  informa- 

plaintiff's  shop  in  the  presence  of  fourteen  of  the  ward  in-  tion^notonoath, 
quest,  whom  the  defendant  was  attending  in  his  official  do  it  ia  such  a 
capacity.     Some  of  them  were  addressed  to  the  plaintiff,  ^^f^  ^^he' 
and  some  to  the  inquest.    They  were  heard  by  an  ac-  waftcrwardi 

charged  with 

quaintance  of  the  plaintiff's,  and  other  persons  who  were  slander,  that  he 

was  only  stating 
passmg.  the  fiict  for  the 

information  of 
^  ^  the  inquest,  and 

The  words  were — ''  The  business  going  on  here  is  a  that  he  did  it  in 
shameful  one"—"  He  has  been  taken   for  kite-flying."  •p™p«'"»«'- 
"  You  are  no  better  than  a  swindler,  you  are  connected 
with  rogues  and  vagabonds,  and  have  taken  this  house  as 
a  receptacle  for  plunder — I  will  take  care  you  shall  not  re- 


main." 


Andrews,  Serjt.,  for  the  defendant,  contended,  that  this 
was  not  that  utterance  of  wilful  and  malicious  slander, 
which  was  necessary  to  maintain  the  action.  If  the  de- 
fendant did  not  speak  louder  than  was  requisite  to  inform 
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the  jury,  it  muBt  be  considered  m  a  ocmfideiiftial  ood- 
munication. 

Mr.  Justice  Bosakquet,  in  summiDg  up,  said—It  ii 
suggested  in  this  case,  that,  notwithstanding  the  wordi 
have  been  proved,  the  plaintiff  is  not  entitled  to  a  verdict, 
because  they  were  uttered  under  circumstances  which  sof* 
ficiently  justify  the  utterance.  If  a  person  has  to  make  a 
communication  to  an  inquest,  he  is  bound  to  do  it  in  socha 
manner  as  to  satisfy  a  jury,  if  he  is  afterwards  charged  wiA 
slander,  that  he  was  only  stating  the  fact  for  the  infonns- 
tion  of  the  inquest  when  assembled^  and  was  doing  it  in  a 
proper  manner.  In  the  first  place,  there  is  very  impeifeet 
evidence  of  the  assembling  of  the  inquest;  but  it  seeoM 
that  some  of  the  conversatioH  was  addressed  to  the  pkin- 
tiff  himself  in  the  back  part  of  the  premises,  and  insncht 
tone  as  to  call  the  attention  of  the  passers-by  to  it.  It  doei 
not  appear  tjhat  any  of  the  inquest  asked  any  questiom 
about  the  matter,  and  the  defendant  had  no  right  to  set 
officiously  in  making  the  communication.  If  you  tluok 
that  the  act  was  not  done  by  him  in  the  discharge  of  hii 
official  duty,  then  you  will  say  to  what  damages  you  think 
the  plaintiff  is  entitled. 

Verdict  for  the  plaintiff — Damages  20L 

WUde^  Serjt,  and  Steer^  for  the  plaintiff. 
Andrews^  Serjt.,  and  Comyn,  for  the  defendant. 
[Attornies — £.  W.  Smth,  and  W,  RiehardMonJ} 
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1832. 

First  Sitting  in  London  in  Trinity  Term,  1 S32. 

BEFORE  MR.  JUSTICE  ALDERSON. 

Pluckwell  r.  Wilson,  Bart.  May  zuu 

.nLCTION  for  an  injury  done  to  the  plaintiff's  chaise  by  A  penon  driT- 
a  carriage  of  the  defendant's,  driven  by  his  servant    There  „"  t  bound  to^ 
was  contradictory  evidence  as  to  the  cause  of  the  injury,  ^^m riderfdie 
and  also  as  to  whether  the  defendant's  carriage  was  in  the  ^^^\  ^^^  ^^ 

.  .         .   ,  .  does  not,  he 

centre,  or  on  its  proper  side,  of  the  road.  moituge  more 

care,  and  keep  a 

Mr.  Justice  Alderson  left  it  to  the  jury  to  say  whe-  toaToidconcu- 
ther  the  injury  to  the  plaintiff's  chaise  was  occasioned  by  ^necessary  if 
negUgence  on  the  part  of  the  defendant's  servant,  uritbout  *>«^a»  on*« 

proper  part  os 

ony  negligence  on  the  part  of  the  plaintiff  himself;  f(Mr  the  road, 
diat,  if  the  plaintifi^'s  negUgence  in  any  way  concurred  in 
producing  the  injury,  the  defendant  would  be  entitled  to 
the  verdict.  Also,  they  would  have  to  say,  whether  it  was 
altogether  an  accident;  in  which  case  also  the  defendant 
would  be  entitled  to  the  verdict  His  Lordship  also  ob- 
served, that  a  person  was  not  bound  to  keep  on  the  ordi- 
nary side  of  the  road ;  but  that,  if  he  did  not  do  so,  he 
was  bound  to  use  more  care  and  diligence,  and  keep  a 
better  look-out,  that  he  might  avoid  any  concussion,  than 
would  be  requisite  if  he  were  to  confine  himself  to  his  pro- 
per side  of  the  road. 

Verdict  for  the  plamtiff— Damages,  Z5L 

Andrews^  Serjt.,  and  Tkesiger,  for  the  plamtiff. 
Saiven,  Serjt.,  and  Rylandy  for  the  defendant. 

[Attomies — Wilkin  and  lAddon,'] 

See  the  cases  of  TTaftfmaiiv.Ao-  others,  Vol.  3  of  these  Reports, 
Mwon,  8  J.  B.  Moore,  63,  and  1  p.  554;  and  Lack  r.  Seward^  Vol. 
Bing.  213;  Chaplin  v.  Howes  and      4,  p.  i06. 
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Sitting  in  London  after  Trinity  Term,  1882. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


June  19th.  PuGH  V.  HOOKHAM. 

If  an  insolvent  AsSUMPSIT  by  the  plaintiff;  as  holder  of  a  bill  of  a- 

the  time  of  flUng  change,  drawn  by  one  Kedge,  on»  and  accepted  by,  Ik 

that*a*ba"of  ex-  defendant,  and  made  payable  to  the  order  of  the  draver. 

change  had  been  There  was  no  plea  of  the  general  issue^  but  only  a  plea  of 

particular  per-  a  discharge,  Under  the  Insolvent  Debtors*  Act,  on  iriudi 

■on  some  time      •  .,,«  __«„  f«l,«« 

before,  he  is       "«"«  was  taken. 

bound  to  give  xhe  bill  was  inserted  in  the  defendant's  schedule  ai 

nouce  to  that 

person,  although  held  by  the  drawer  himself.    No  evidence  was  gives  b; 
whether  he  con-  ^^e  defendant  (who  began,  as  the  aflhmative  of  the  iMoe 

hoid"r^t*the      ^*^  ^"  ^^^^  *°  ®^®^'  ""^®'  *®  ^^^  section  of  the  Im* 
time  of  filing  the  vent  Debtors'  Act  (a),  that  the  plaintiff  was  not  known  lo 

the  defendant,  as  the  holder  of  the  bill,  at  the  time  whes 
he  made  out  his  schedule.  But,  on  the  part  of  the  plain- 
tiff^, it  was  proved,  that  on  the  arrest  of  a  person  for  whoa 
the  defendant  proposed  to  become  bail,  a  conversatioa 
took  place,  in  the  presence  of  the  defendant,  in  the  conne 
of  which  Pugh*s  name  was  several  times  mentioned  as  the 
holder  of  the  bill  in  question.  This  was  at  a  time  when 
the  bill  had  several  months  to  run,  and  some  time  before 
the  filing  of  the  schedule. 

Bompas,  Serjt.,  for  the  plaintiff*,  submitted  that,  as  die 
defendant  once  knew  the  fact,  he  ought  not  to  have  ne- 
glected to  insert  it  at  the  proper  time.     He  contended, 

(a)  7  Geo.  4,  c  57;  that  section  other  persons  not  known  to  sock 

declares,  inter  alia,  that  a  prisoner  prisoner  at  the  time  of  tudjMcMr 

shall  be  discharjired,  as  to  the  debts  tion,  who  may  be  indor$eet^  koU* 

of  creditors  named  in  the  sche-  en  for  value  of  any  negotiakkM 

dule,  and  as  to  the  claims  of  all  curity  set  forth  in  lus  ifbgdnW- 


TRINITY  TERM,  2  WILL.  IV. 

also,  that  the  defendant  was  bound  to  give  some  evidence 
to  shew  that  he  was  not  aware  of  the  plaintiff's  being  the 
holder  of  the  bill  at  the  time  when  he  made  out  his  sche- 
dule. 

TiNDAL,  C.  J.,  said  he  would  reserve  the  point  as  to 
whether  the  defendant  was  bound  to  give  affirmative  evi- 
dence;  but  added^  that,  in  his  opinion,  if  it  was  proved 
that  he  knew  at  one  time  that  the  plaintiff  was  the  holder 
of  the  bill,  he  ought  to  have  inserted  his  name  in  the 
schedule. 

Andrews,  Seijt,  for  the  defendant — Although  the  bill 
was  once  in  Pugh's  hands,  yet  it  had  some  months  to  run, 
and  there  was  no  knowing  into  whose  hands  it  might  get 
before  it  came  to  maturity.  I  submit  that  it  could  not  be 
the  intention  of  the  legislature  that  a  man  in  prison  should 
be  obliged  to  make  inquiries  after  a  bill.  The  only  ob- 
ject was  to  procure  an  insertion  of  the  name  of  the  person 
who  was  the  creditor  at  the  time  of  filing  the  schedule. 
The  40th  section  requires,  that  the  prisoner  shall  give 
a  list  of  such  creditors  as  were  within  his  knowledge  at  the 
time  he  filed  his  petition  (a).  But  the  46th  section  seems 
to  provide  expressly  for  this  very  case,  as  the  bill  may 
have  passed  through  many  hands  after  the  time  when  it 
was  known  to  be  in  the  hands  of  the  plaintiff.  There  is 
no  fraud  in  this  case  on  the  part  of  the  defendant. 

TiNDAL,  C.  J.,  (to  the  jury). — The  only  question  for 
you  is,  whether  the  defendant  has  given  that  notice  which, 
by  the  Insolvent  Debtors'  Act,  he  was  required  to  give? 
It  seems  to  me  that  the  whole  scheme  of  the  Insolvent 

[a)  The  words  are — **  a  full  and  son  and  persons  to  whom  such  pri- 

true  description  of  all  debts  due,  soner  shall  be  indebted,  or  who  to 

or  growing  due,  from  such  pri-  his  orherknowled^  5  or  belief  shall 

soner,  at  the  time  of  filing  such  claim  to  be  his  or  her  creditors." 
petition;  and  of  all  and  every  per- 

VOL.  V.  C  C 


HOOKHAM. 
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Debtors'  Act  is,  that  notice  should  be  given  to  the  pi^ 
ties,  and  the  world,  of  the  names  of  the  creditors,  andtbe 

PUOH  '  '  ' 

V.  amounts  of  the  debts.     But  there  are  cases  of  outstnd- 

ing  securities,  as  to  which  a  party  may  not  know  in  whoM 
hands  they  are.  The  46th  section  says,  **  shall  be  £i- 
charged  as  to  the  claims  of  all  other  persons  not  knovs 
to  such  prisoner,'*  &c.  The  question  is,  whether  the  de- 
fendant knew  at  the  time  that  Pugh  was  an  indoneeof 
the  bill?  If  he  did,  then  he  was  bound  to  give  DOtioetD 
him. 

Andrews^  Serjt,  submitted,  that  the  4fith  section  nml 
be  referable  to  the  holder  at  the  time  when  the  schedok 
was  filed. 

TiNDAL,  C.  J. — On  the  construction  of  that  sectaoSi  I 
think,  that,  if  a  man  knows,  at  the  time  of  filing  his  sdie* 
dule,  that  a  bill  has  been  indorsed  to  a  particular  peiioSf 
he  is  bound  to  give  notice  to  that  person^  although  heen- 
not  tell  whether  he  continues  to  be  the  holder  at  the  tine 
of  the  filing  of  the  schedule.  This  appears  to  me  to  be 
the  proper  construction  of  the  act. 

Verdict  for  the  pluntift 

Bompas,  Serjt.,  and  Mannings  for  the  plaintiff. 
Andrews,  Serjt.,  and  Hutchinson,  for  the  defendant 

[Attomies — Ikyver  4r  L.,  and  WalUS] 

See  the  case  of  Nia$  ▼.  NichoUon,  Vol.  2  of  these  RqMHtSy  p.  19^ 
and  the  cases  there  referred  to. 


\ 
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1832. 


Adjourned  Sittings  at  Westminster  after  Trinity 

Term,  1832. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Bennett  r.  Robins. 


June  20th, 


JKEPLEVIN. — The  defendant  made  cognizance^  as  the  a  receiTer,  ap- 
bailiff  of  a  person  named  Broom,  who  was  a  receiver  ap-  court  of  Chan- 


pointed  by  the  Court  of  Chancery. 


eery,  has  a  right 
to  distrain  for 
rent,  without 
any  special  au- 

BompaSf  Serjt.,  for  the  defendant,  objected  that,  with-  thority  from  the 
out  special  authority  from  the  Court  of  Chancery,  a  re-     °^^ 


ceiver  had  no  right  to  distrain  for  rent. 


purpose. 


Wilde,  Serjt. — There  is  a  case  in  Atkins  which  decides 
that  he  may  (a). 

TiNDAL,  C.  J. — I  think  there  is  no  foundation  for^this 
objection.  I  think  that  a  receiver,  appomted  by  the  Court 
of  Chancery,  must  be  considered,  in  point  of  law,  as  hav- 
ing a  right  of  distress;  otherwise  the  right  to  receive 
would  be  a  perfect  mockery ;  for,  when  the  Court  was  not 


(a)  Pitt  V.  Snowden,  3  Atk.  750. 
In  that  case  Lord  Hardwicke  sud, 
that  receivers  have  a  power,  where 
they  see  it  necessary,  to  distrain 
for  rent,  and  need  not  apply  first 
to  the  Court  of  Chancery  for  a 
particular  order  for  that  purpose ; 
and  that  he  had  often  wondered 
at  their  doing  it,  as  it  gave  the 
tenant  an  opportunity  of  convey- 
ing his  goods  off  the  premises  in 
the  mean  time;  for  the  Court  ne- 


ver makes  an  immediate  order  for 
a  distress,  but  allows,  on  such  ap- 
plications, a  future  day  for  the  te- 
nant to  pay.  His  Lordship  added, 
that,  if  there  should  be  any  doubt 
who  had  a  legal  right  to  the  rent, 
then  the  receiver,  as  he  must  dia- 
train  in  the  name  of  the  person 
who  has  that  right,  would,  very  pro- 
perly, make  an  application  to  the 
Court  for  an  order. 
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sitting,  and  no  order  could  be  made,  a  tenant  mi^  re- 
move his  goods,  and  the  rent  could  not  be  recoferel. 
Andy  if  this  be  so,  then  the  allegation  on  thb  recoidi^ 
that  the  rent  was  due  to  Broom,  which  is  admitted,  oi 
he,  being  the  receiver,  and  having  the  right  to  appoint  i 
bailiff  to  distrain,  has  appointed  the  defendant  Rolniiito 
recover  the  rent  for  him.  I  think,  therefore^  the  pkt  k 
made  out. 

Verdict  for  the  defimdaat 


BompaSf  Serjt,  and  Tamlinsan,  for  the  plaintiff. 

Wilde 9  Serjt.,  and  Blackburn^  for  the  defendant 

[Attormes — Harmer,  tnd  Fatten  Sf  &«.] 


A  djoumed  Sittings^  in  London^  f^er  Tnmtn 

Term,  1832. 

BEFORE  MR.  JUSTICE  QASEIXB, 

(Who  sat  far  the  Lord  Chief  Jusiice^J 


June  30M.  CoLEPEPPER  V,  GoOD. 

If  a  carrier  di-  jAlCTION  to  recover  damages  for  the  loss  of  a  choty 

bTseiutoa  containing  clothes,  &c.,  and  a  hammock  which  was  fiutoiBd 

fiJToffi^  hTb'  outside.     The  plaintiff  was  second  mate  of  the  Sir  Chariei 

answerable  for  Forbes,  East  Indiaman,  and  on  his  arrival  in  London,  Ui 

the  negligence  i         *•  t      j^  « 

of  the  booking  sea-chcst  was  taken  from  the  Custom-house  to  the  While 

^^ii^a^rtion  Hart    public-house.  Tower-street,    and    booked    theie 

against  the  car-  'phgrg  ^^g  a  direction  on  a  card  fastened  securely  to  the 

nert  the  person  J 

at  the  booking  chest  with  a  picce  of  string.     It  was,  '*  Mr.  F.  Colepepper, 

oflBce  who  de-  »^         ,       »»  ,.  ^  n         i  -^k  r^r r 

UYered  the  Bromley  Hall  Cottages,  Bromley,  near  Bow.^     The  plain- 

goodito  the 

carrier,  is  a 

competent  witness  to  prove  the  state  in  which  they  were  delivered. 
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tiff's  father,  who  proved  these  facts,  stated  that  the  chest 

never  arrived.     The  person  at  the  booking  office  was    qqj^^^^^^^^ 

called  to  shew  that  he  had  delivered  the  chest  to  the  «. 

Good. 

earner. 

BompaSf  Serjt,  for  the  defendanty  objected  that  the 
witness  was  interested,  and  could  not  be  examined  with- 
out a  release*  The  verdict  would  be  evidence  against 
him,  if  the  loss  was  occasioned  by  his  negligence  and  not 
that  of  the  defendant. 

Wilde,  Serjt. — He  is  a  witness  of  necessity.  It  is  simi- 
lar to  the  case  of  clerks  receiving  money  for  their  employ- 
ers, and  sub-agents,  who  are  always  admitted  without 
a  release.    He  is  the  defendant's  agent. 

Gaselee,  J. — I  think  he  is  a  good  witness. 

The  witness  then  proved  the  delivery  of  the  chest  to 
the  defendant's  man ;  and  it  was  also  proved  that  the  de- 
fendant had  said  he  was  very  sorry  for  the  loss;  that  he 
was  with  his  man  in  the  cart  at  the  time ;  and  that  he  had 
delivered  the  chest  at  the  Three  Mackerel,  in  the  Mile- 
end  Road.  It  appeared  that  at  the  booking-office  par- 
cels were  received  to  go  by  various  carriers,  and  they  were 
all  entered  in  one  book. 

Bompas,  Serjt.,  for  the  defendant,  contended  that  the 
booking-office  keeper,  taking  in  goods  for  a  variety  of 
places,  and  keeping  but  one  book  for  all,  was  not  the  ser- 
vant of  the  carrier;  and  the  carrier  was  not  answerable 
for  any  negligence  occurring  at  the  booking  office.  But 
if  he  delivered  the  goods  according  to  the  direction,  he 
did  all  that  the  law  required  of  him. 

He  called,  on  the  part  of  the  defendant,  the  man  that 
was  with  the  cart;  who  stated  that  he  had  been  the  ser-« 


COLEPEFPER 
V, 

Good. 
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vant  of  the  defendant  for  seven  years,  during  which  time 
the  cart  bad  been  in  the  habit  of  calling  daily  at  the  book- 
ing office;  that  he  took  the  chest  up  there,  and  put  it  on 
what  is  called  the  tail  ladder  of  the  cart;  that  he  looked  at 
the  direction  and  read  it. — It  was,  ^'  Mr.  Chaplin,  to  be  left 
at  the  Three  Mackerel,  Mile-end  Road,  till  called  for;" 
that  he  took  it  off  and  put  it  in  his  pocket,  for  fear  it  should 
be  torn  off^  as  the  chest  was  on  the  outside  of  the  cart ;  that 
he  delivered  the  chest  at  the  Three  Mackerel  to  the  land- 
lord, with  (he  direction,  and  had  never  seen  or  heard  of 
it  since.  On  his  cross-examination,  he  admitted  that  he 
had  been  charged  with  stealing  it,  and  had  been  tried  for 
it,  but  was  acquitted. 

The  landlord  of  the  Three  Mackerel  proved,  that,  be- 
fore the  arrival  of  the  cart,  two  men  came  into  the  house 
and  called  for  a  pint  of  porter;  one  of  them,  pointing  to 
the  other,  said,  "  My  brother  is  just  come  from  sea,  and 
there  is  a  chest  and  hammock  left  at  the  White  Hart,  in 
Tower-street,  to  be  brought  here,  directed  in  the  name 
of  Chaplin."  They  gave  the  landlord  half-a-crown  to 
pay  the  carriage,  and  said  they  should  be  much  obliged 
to  him  if  he  would  take  in  the  chest  when  it  came,  and 
they  would  call  for  it.  He  accordingly  received  it  with 
the  direction  from  the  defendant's  man.  The  direction 
he  received,  was  **  Mr.  Chaplin,  to  be  left  at  the  Three 
Mackerel,  Mile-end  Road,  till  called  for." 

The  person  from  the  booking  office  was  called  up,  and, 
in  answer  to  a  question  from  the  jury,  swore  distinctly  that 
he  told  the  carrier's  man  that  there  was  a  chest  for  Mr* 
Colepepper,  at  Bromley  Hall  Cottages. 

On  the  part  of  the  defendant,  the  case  of  Dover  v. 
Mills  (a),  was  referred  to  as  an  authority  to  shew  that 
the  booking-office  keeper  was  answerable  for  negligence 
occurring  while  the  goods  were  in  his  custody ;  and  there- 

(a)  AntCf  p.  175. 
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fore  that  he  could  not  be  considered  as  the  agento  r  ser- 
vant of  the  carrier. 

Wilde,  Serjt«9  for  the  plaintiff. — There  is  no  doubt  that 
the  booking-office  keeper  is,  in  law,  the  agent  of  the  car- 
rier; and  where  the  carrier  (as  in  this  case)  has  been  in 
the  habit  of  using  the  same  house  for  several  years^  it 
must  be  taken  that  in  fact  he  was  so.  The  public  would 
be  in  a  very  bad  situation  if  a  contrary  doctrine  were  main- 
tained. The  booking  office  is  the  warehouse  of  the  car- 
rier,  as  he  appoints  things  to  be  taken  in  there. 

Gaselbb,  J.  (in  summing  up),  said — There  are  two 
questions,  in  my  opinion,  in  this  case  for  your  considera- 
tion. The  first  question  is,  whether  the  booking  office 
keeper  was  or  was  not  the  agent  or  servant  of  the  defen- 
dant; for,  if  he  was,  then  the  defendant  will  be  liable  to 
answer  for  his  negligence:  but,  if  he  was  not,  there  might 
be  some  question  as  to  whether  he  is  or  is  not  liable  in 
point  of  law*  But,  whether  he  was  the  agent  or  not,  there 
IS  another  and  most  material  question,  viz.  whether  the 
direction  was  altered  before  the  goods  were  delivered  to 
the  carrier's  man,  or  not.  On  the  first  question,  as  to  the 
agency,  it  is  important  to  consider  that  neither  party  has 
produced  any  card  of  the  carrier's.  It  is  not  possible  to 
say,  whether  the  plaintiff  could  easily  produce  the  defen- 
dant's card  or  not ;  but  it  is  clear  that  the  defendant  could 
easily  have  produced  his  own  card :  but  it  seems  that  the 
defendant's  cart  has  been  in  the  habit  of  calling  for  goods 
at  the  house  in  question.  If  a  carrier  has  directed  goods 
to  be  sent  to  a  particular  place,  I  think  that  the  party 
sending  them  has,  in  point  of  law,  a  remedy  against  him 
for  any  misconduct  on  the  part  of  the  booking  office  keep- 
er. And  it  will  be  for  you  to  say,  whether  in  this  case 
the  course  of  conduct  of  the  carrier,  caUing  from  day  to 
day  for  seven  years,  does  or  does  not  satisfy  your  minds, 
that  the   booking-office  keeper  was  his  agent.      If  you 
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V, 

Good. 
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think  it  does  satisfy  your  minds,  then  there  is  an  end  of 
this  case,  so  far  as  the  verdict  is  concerned.     With  re- 

COLEPEPPER 

V.  spect  to  the  case  cited,  I  agree,  that  where  a  booldng-oflke 

^  '  keeper  has  misconducted  himself,  the  party  injured  mi; 
maintain  an  action  against  him;  but  it  does  not  follow  that 
he  may  not  also  maintain  an  action  agunst  the  carrier. 

The  jury  said,  that  they  thought  the  booking-office 
keeper  was  the  agent  of  the  defendant ;  and  also  that  the 
direction  was  right  when  the  chest  was  delivered  to  die 
carrier,  and  found  a — 

Verdict  for  the  plaintiflFl — Damages,  £39. 

Wilde ^  Serjt.  and  Coitinghamf  for  the  plaintiff. 
Bompas,  Serjt.  and  Payne,  for  the  defendant 

[Attornies — Baddeleys,9nd  HiirmerJ] 

See,  in  addition  to  the  case  ci-  ler  v.  Basi$ig^  Id.  p.  613.  See  abs 

tedy  those  of  ^ei£;5omv.yttf^  Vol.  the  stat.  11  Geo.  4  *&  1  WilL4) 

2  of  these  ReporU,  p.  76;  Up-  c.  68,  s.  5,  set  forth  aii<e,p.945. 
iton  V.  Slark,  Id.  p.  598;  and  But* 
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BEFORE  LORD  CHIEF  JUSTICE  TINDAL, 


Elton  r.  Larkins.  Jtdy\2th. 

jAlSSUMPSIT  on  a  policy  of  insurance  on  the  ship  in  a  question  of 
Fanny.  This  was  a  new  trial  of  the  case  reported,  ante,  ^nce,  a  material 
page  86.  The  main  question  on  both  occasions  was,  whe-  ^n^"ent  of* 
ther  or  no  there  had  been  a  conceahnent,  at  the  time  of  ^^  vr]^ch,  if 

communicated 

effecting  the  insurance,  of  material  facts  in  the  knowledge  to  the  ander- 
of  the  assured.     This  depended  upon  whether  the  Fanny  h^^'hlm 
at  the  time  was  a  missing  ship  (a).  *;^?  ^  '^^^ 

.  •  .  .  .     .  ,     the  insurance 

On  the  part  of  the  plaintiff,  in  addition  to  similar  evi-  altogether,  or 
dence  as  on  the  last  trial,  ten  witnesses  acquainted  with  except  at  a 
the  trade  with  Cadiz  stated  that  they  should  not  have  |SL?the"rii"" 
considered  the  Fanny,  under  the  circumstances,  as  a  miss-  n«ry  premium; 

and  a  letter 
containing  fiicts, 
which,  if  communicated,  would  lead  to  inquiry,  which  would  produce  important  information,  ought 
to  he  shewn  by  the  assured  to  the  underwriter. 

A  party  is  not  bound,  at  the  time  of  effecting  a  policy,  to  communicate  the  time  of  sailing  of  the 
ship,  unless  at  that  time  it  is  a  missing  ship;  neither  is  he  bound  to  communicate  any  knowledge 
be  may  have  of  the  time  of  sailing  of  another  vessel  from  the  same  place,  either  before  or  at  the 
tame  time  as  his  own,  unless  he  knows  of  something  particular  having  happened  to  such  other  ves- 
sel, which  might  affect  the  insurance  of  his  own. 

A  witness  cannot  be  called  to  contradict  another  who  denies  baring  made  a  particular  statement, 
if  such  statement  was  not  of  a  fact,  but  only  of  a  matter  of  opinion;  as  such  statement  of  opinion 
does  not  come  within  the  rule  which  confines  contradictions  to  matters  directly  connected  with 
the  issue  in  the  cause. 

Written  admissions  made  for  the  purpose  of  a  former  trial  may  be  used  on  a  new  triaL  If  the 
party  who  made  them  wishes  to  withdraw  them,  he  should  take  out  a  summons  before  a  Judge,  in 
order  to  obtain  his  permission. 

Where  material  facts  are  known  to  the  assured  at  the  time  of  effecting  a  policy,  he  is  bound  to 
conmiunicate  them;  and  the  circumstance  of  their  being  contained  in  what  are  called  Lloyd's  Luts, 
which  the  underwriter  has  the  power  of  inspecting,  will  not  dispense  with  the  necessity  of  such 
communication. 


(a)  The  rule  for  a  new  trial  was 
made  absolute,  on  the  ground  that 
it  was  uncertain  whether  the  jury 
founded  their  verdict  upon  an  opin- 
ion that  the  facts  withheld  were 
not  material,  or  upon  an  opinion 
that  they  were  material,  but  that 
the  defendant  might  have  discover- 
ed them  himself  by  examining  the 
books  at  Lloyd's,  and,  therefore, 


the  communication  of  them  was 
unnecessary.  The  Court  said,  that 
they  would  not  have  disturbed  the 
verdict  could  they  have  been  sure 
that  it  was  founded  upon  the  first 
ground,  but  were  dissatisfied  with 
it  if  it  proceeded  upon  the  second. 
See  1  Moore  &  Scott,  323,  report- 
ed also  in  8  Bing.  198. 
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ing  ship  on  the  29th  of  December,  1828,  when  the  in- 
surance was  effected ;  because  the  wind  was  so  variaUe, 
that  a  vessel  starting  early  might  get  driven  oat  of  iti 
course^  and  not  get  in  again  for  some  time,  while  a  vend 
that  sailed  late  might  pursue  its  course  direct,  and  so  ar- 
rive in  England  first. 

To  prove  some  of  the  facts  of  the  plaintiflTs  case,  c»- 
tain  written  admissions,  which  had  been  made  for  the  pa^ 
poses  of  the  former  trial,  were  tendered  in  evidence,  aad 
objected  to  on  the  part  of  the  defendant. 

TiNDAL,  C.  J. — If  a  defendant  desires  that  admissioni 
made  on  a  former  should  not  be  used  on  a  new  trial,  lie 
should  take  out  a  summons  before  a  Judge,  to  obtain  pe^ 
mission  to  withdraw  them;  for,  the  former  trial  is  deemed 
as  no  trial,  and  the  new  trial,  being  of  the  same  cause,  ■ 
therefore,  unless  such  course  is  pursued,  subject  to  die 
same  admissions. 

Spankie^  Serjt,  for  the  defendant. — An  underwriter 
making  a  contract  is  entitled,  especially  in  cases  where  the 
voyage  is  uncertain,  to  have  all  the  information  which  the 
party  making  the  insurance  is  in  possession  of  at  the  time, 
and  it  is  not  necessary  for  him  to  ask  questions  in  order 
to  obtain  it.  The  question  is,  whether  the  facts  in  the 
knowledge  of  the  plaintiff*,  from  the  letter  he  received 
from  his  captain,  would,  if  communicated,  have  prevented 
the  defendant,  or  any  other  underwriter,  from  insuring  tt 
the  rate  in  question.  If  the  letter  had  been  communica^ 
ed,  attention  would  have  been  directed  to  the  Traveller, 
about  which  accounts  had  been  received  at  Lloyd's — iti 
communication  would  have  given  rise  to  inquiry.  The  un- 
derwriter  would  not  then  have  speculated  on  bare  proba* 
bilities.  It  does  not  follow  that  he  would  have  declined 
the  insurance,  but  he  would  have  required  a  larger  pre- 
mium. This  shews  that  the  contents  of  the  letter  were 
material.  The  fact  also,  that  the  plaintiff  kept  the  letter 
in  his  pocket  for  twenty  days,  shews  that  he  was  endea- 
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vouring  to  bear  his  own  insurancei  and  only  sought  to  get 
a  policy  effected  when  he  began  to  think  that  there  was 
danger.  He  had  no  right  after  this  to  treat  it  as  a  com- 
mon  case  of  ordinary  risk.  The  case  of  Bridges  v.  fliun- 
ier  (a)  shews  what  was  considered  material.  In  that  case, 
the  policy  was  effected  on  the  12th  of  Novembery  and  two 
letters  received  on  the  31st  of  October  were  not  communis 
cated:  one  of  them  was  dated  the  11th  of  October,  and 
contained  the  words,  "  who  pretends  to  sail  after  to-mor- 
row;" the  other  was  dated  the  13th,  and  inclosed  the  bills 
of  lading,  which  contained  the  words,  ''with  convoy." 
Lord  EUenborough  told  the  jury,  **  that  the  question  was, 
whether  a  disclosure  of  these  letters  would  probably  have 
▼aried  the  judgment  of  the  underwriter  so  as  to  have  in- 
duced him  either  to  decline  subscribing  the  policy  or  to 
demand  a  higher  premium.**  The  jury  found  for  the  plain- 
tiffs, but  a  new  trial  was  granted,  and  Lord  EUenborough^ 
in  his  judgment  on  the  motion,  said  that  if  the  letter  of 
the  13th  had  been  communicated,  the  defendant  would 
have  learned  that  the  ship  was  to  sail  with  convoy,  and 
**  he  might  then  have  referred  to  the  convoy  list  at  Lloyd's, 
and  would  have  there  found  that  the  convoy  had  arrived 
without  her."  And  so  in  this  case,  I  contend,  that,  if  the 
letter  in  question  had  been  communicated,  the  defendant 
would  have  referred  to  Lloyd's,  and  would  there  have  dis- 
covered material  and  important  information.  Kirby  v. 
Smith  (6)  and  Richards  v.  Murdock  (c)  are  also  cases  in  point, 
as  tending  to  shew  that  circumstances  are  material,  which, 
if  communicated,  would  lead  to  inquiry.     It  is  said,  on  the 
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(a)  1  Mau.  &  Selw.  15. 

(6)  I  Barn.  &  Ad.  672.  That 
case  decides,  that,  where  a  ship  had 
sailed  from  Elsineur  on  her  voyage 
home  six  hourt  before  the  owner, 
who  followed  in  another  vessel  on 
the  same  day,  and,  having  met  with 
rough  weather  on  his  passage,  ar- 
rived first,  and  then  caused  an  in- 


surance to  be  effected  on  his  own 
ship,  these  circumstances  were 
material  to  be  commimicated  to 
the  underwriter;  and  that  it  was 
not  sufficient  to  state  merely  that 
the  ship  insured  was  "  all  wdl  at 
EUinewr'*  on  the  day  of  her  sail- 
ing, 
(c)  10  Barn.  &  Cress.  540. 
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other  side  (in  addition  to  the  evidence  of  the  ship's  not  be- 
ing considered  out  of  time),  that  the  defendant  might  haie 
looked  at  Lloyd's  lists.  But  the  underwriters  only  look 
at  Lloyd's  books,  and  the  lists  are  merely  the  raw  m»tfjvA^ 
from  which  the  books  are  made  up.  An  underwriter  oouU 
not  carry  on  his  business  if  he  were  bound  to  look  at  llie 
lists  for  all  ships,  without  any  clue  being  furnished  Urn  ai 
to  a  particular  ship.  I  submit,  that  an  underwriter  ii  not 
bound  to  go  and  look  at  Lloyd's  for  information  which  the 
party  making  the  insurance  is  in  a  situation  to  Gommmu- 
cate.  It  would  lead  to  the  foulest  frauds  if  it  were  other- 
wise* 

On  the  part  of  the  defendant,  in  addition  to  the  eridenee 
of  the  broker,  and  the  entries  in  the  books  at  Lloyd's  (s), 
it  was  proved  that  the  wind  was  favourable  from  the  £Ist  of 
November  to  the  23rd  of  December. 

Witnesses  were  also  called  with  reference  to  the  m^ 
teriality  of  the  letter,  and  the  practice  at  Lloyd's  with  re- 
spect to  the  books  and  lists. 

The  first  was  named  Secretan,  he  said — "  There  is  a 
book  at  Lloyd's  containing  an  account  of  accidents^  arrivals, 
&c.,  and  there  are  also  lists  containing  other  informatioiL 
I  should  not  search  the  lists  for  ships  in  which  I  was  not 
interested.  When  you  have  a  ship  it  is  usual  to  consult 
the  lists,  but  not  otherwise." 

Spankie,  Serjt,  read  to  him  the  letter  from  the  captain 
of  the  Fanny  to  the  plaintiff  (6),  and  asked  him,  whether, 
if  an  insurance  had  been  offered  him  on  the  29th  of  De* 
cember,  he  should  have  considered  that  letter  material  to 

(a)  See  an/e,  p.  86,  in  the  re-  pletes  the  cargo;  andlamingreit 
port  of  the  former  trial.  hopes  to  sail  from  here  to-morrov, 

(b)  The  material  part  of  the  let-  or  Sunday  morning  the  23;rd.  One 
ter  was/' I  have  now  to  inform  you,  vessel  suls  to-morrow  ^rect  ibr 

that  the  last  boat  from &  London,  the  schooner  IVvMfler, 

Son  is  now  alongside,  which  com-  having  been  detained  thirty  days." 
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be  communicated  at  that  time.  He  replied — **  If  I  knew 
that  the  Traveller  had  been  towed  into  Kinsale  on  the 
ISth,  I  would  not  have  written  the  policy  at  all.  If  I 
had  known  that  the  letter  had  been  received  on  the  9th 
of  December,  I  should  have  thought  on  that  ground  it 
was  material  to  be  communicated  on  the  S9th,  After  a 
communication  kept  back  for  twenty  days  I  would  not  have 
done  the  insurance  at  all." 

Another  witness,  named  Brown,  a  director  of  the  Royal 
Exchange  Assurance  Company,  said  that  he  was  in  the 
habit  of  frequenting  Lloyd's  daily;  that  he  considered  the 
letter  material;  that,  if  he  had  been  told  that  the  Traveller 
was  in  distress,  he  would  not,  on  the  29th,  have  written 
the  Fanny  at  30^./  and  that,  after  the  concealment  of  the 
letter  he  would  not  have  taken  the  risk  at  any  premium. 
He  added — **  It  is  not  usual  to  examine  Lloyd's  books  un- 
less some  fact  is  brought  to  the  underwriter's  notice  which 
makes  it  material  that  he  should  examine  them."  On  his 
cross-examination  he  said — '*  If  the  letter  had  been  shewn 
me  on  the  10th,  and  not  kept  back,  the  circumstance  of 
the  Traveller  having  sailed  on  the  same  day  being  in  the 
letter,  would  not  have  induced  me  to  make  any  search 
about  it.  If  the  towing  into  Kinsale  had  been  mentioned 
in  the  letter,  I  should  have  inquired  further." 

Another  witness,  named  EUice,  said — **  It  is  only  the 
practice  to  refer  to  the  lists  if  there  is  any  thing  peculiar. 
If  nothing  was  said  about  the  time  of  sailing,  I  should  ask 
an  ordinary  premium,  on  the  supposition  that  nothing  was 
known  about  it;  but,  if  I  had  been  told  what  the  time  of 
sailing  was,  I  would  not  have  taken  it." 

Another  witness,  named  Robinson,  a  merchant  and  un- 
derwriter, said — '*  I  think  the  letter  should  have  been  com- 
municated, from  the  circumstance  of  its  being  received  so 
long  before  the  insurance.  If  it  had  not  been  kept  back  I 
should  hardly  think  it  was  material.  Most  probably  I 
should  not  have  effected  the  insurance,  I  should  have  said 
the  party  has  been  running  his  own  insurance,  and  should. 
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at  all  events,  have  asked  some  explanation.    I  should  hue 
asked  what  had  become  of  the  Traveller." 

Mr.  Willis,  who  was  at  the  time  foreman  of  the  Speckl 
Jury  in  a  cause  in  the  King's  Bench,  was  allowed  byLoid 
Tenterden^  C.  J.,  to  leave  the  jury  box»  and  come  into  die 
Common  Pleas  to  be  examined.  He  aaid— "  If  attentkn 
is  directed  to  the  lists,  it  is  usual  to  make  inqairy,  otho^ 
wise  not.  Some  do,  by  way  of  curiosity.  If  a  letter  had 
been  received  on  the  9th,  it  would,  if  I  knew  it  on  die 
S9th,  have  influenced  me.  I  undoubtedly  think  the  letter 
in  question  was  material.  It  is  my  practice.  In  an  exten- 
sive connection  as  a  broker,  to  communicate  all  infonna- 
tion  as  to  the  time  of  sailing." 

The  broker,  who  swore  that  he  had  not  told  the  defen- 
dant the  time  of  sailing  of  the  Fanny,  had  been  asked  whe* 
ther  he  had  not  said,  some  time  after  the  policy  was  efid- 
ed,  that  the  underwriters  had  not  a  leg  to  stand  on.  He 
denied  it,  and — 

Wilde y  Serjt.,  proposed  to  call  a  witness  to  prove  thut 
he  had  so  said. 

Spankie,  Serjt.,  objected. — This  is  to  a  collateral  matter. 

Wilde,  Serjt. — It  b  direct  to  the  issue.  The  broker's 
declarations,  as  to  his  opinion  of  the  claim  of  the  undef^ 
writers,  may  be  important  to  shew  what  facts  he  com- 
municated or  kept  back  from  them,  that  being  the  real 
question  in  the  cause. 

Spankie,  Seijt. — The  inquiry  touching  what  the  broker 
said  at  a  time  long  after  the  risk,  cannot  be  material  to 
the  issue.  The  broker's  answer  must  be  taken,  and  be 
cannot  be  contradicted. 


TiNDAL,  C.  J. — It  seems  to  me  hardly  to  come 
the  rule  relating  to  a  matter  directly  connected  with  the 
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itmie.  If  there  had  been  any  contradiction  of  the  broker's 
assertion  of  a  matter  of  fact,  as  to  whether  he  had  or  had 
not  made  the  communication^  it  might  have  been  received. 
But  this  is  only  a  contradiction  on  a  matter  of  judgment, 
and  I  think  it  is  not  receivable. 

Wilde,  Serjt.,  in  reply. — Lord  Mansfield's  objection  to 
the  evidence  of  underwriters  as  to  materiality,  viz.  that  it 
is  matter  of  judgment  founded  upon  the  same  facts  upon 
which  the  Judge  and  jury  are  to  give  their  judgment,  still 
exists,  though  the  evidence  has  somehow  or  other  crept  in, 
and  is  now  allowed  to  be  received.  The  assured  is  not 
bound  to  communicate  the  time  of  saiUng  of  the  ship,  un- 
less it  is  what  is  technically  called  out  of  time,  that  is,  be- 
yond the  period  during  which  the  voyage  is  performed, 
not  taking  any  extraordinary  voyage.  Nor  is  he  bound  to 
communicate  any  thing  not  connected  with  the  subject-mat- 
ter of  the  insurance.  The  plaintiff  would  read  of  the  Tra- 
veller as  he  would  of  Noah's  Ark.  And  he  knew  nothing  at 
all  about  the  William.  The  rule  as  to  a  missing  ship  is 
not  taken  from  the  average  length  of  the  voyage,  but  a 
missing  ship  is  one  not  heard  of  after  the  longest  ordinary 
safe  time  in  which  the  voyage  is  performed.  The  plain- 
tiff's witnesses  all  deny,  that,  under  the  circumstances, 
the  Fanny  could  be  considered  a  missing  ship.  Increase 
of  risk  and  increase  of  premium  would  not  be  considered 
or  required,  unless  the  ship  was  out  of  time.  Bridges  v. 
Hunter  shews  that  the  time  of  sailing  is  not  material,  un- 
less the  ship  was  a  missing  ship.  As  to  the  other  cases 
cited,  the  one  where  a  letter  was  kept  back  was  a  case  of 
deUberate  waiting  on  a  previous  arrangement.  And  in  the 
other,  the  words  were,  "  all  safe  at  Elsineur  on  the  26th," 
when  in  fact  the  ship  left  before,  and  the  assured  must  have 
known  something  about  her.  It  is  clear  that  the  broker 
knew  the  time  of  sailing :  did  he  or  did  he  not  conceal  it 
from  the  underwriter?     Why  should  he  not  communicate 
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it?  It  18  very  bard  if  underwriters  are  to  object  widmil 
making  inquiries.  We  cannot  suppose  that  they  would  not 
make  them,  and^  therefore,  may  assume  that  the  facts  were 
communicated.  The  circumstance  of  the  facts  being  ooa- 
tained  in  Lloyd's  lists  rebuts  all  idea  of  an  uitentioo  to 
conceal.  The  question  is,  whether  a  ship  from  Cadis, 
after  thirty-three  days,  is  out  of  time.  If  not^  then  dis 
letter  was  not  material  at  all. 

TiNDAL,  C.  J.,  in  summing  up,  said — The  question  ii, 
whether  there  has  been  a  material  concealment  of  facH 
which  the  plaintiff  knew,  and  which  the  underwriter  wonld 
require  to  enable  him  to  decide.  A  material  conceahneBt 
is  a  concealment  of  facts,  which,  if  communicated  to  tlic 
party  who  underwrites,  would  induce  him  either  to  refine 
the  insurance  altogether,  or  not  to  effect  it  except  at  a 
larger  premium  than  the  ordinary  premium.  The  ques- 
tion, therefore,  is,  whether  this  letter  was  one  that  con- 
tained facts  which  were  material  and  important  in  order 
to  enable  the  underwriter  to  form  his  conclusion  on  the 
subject. 

On  the  part  of  the  defendant,  it  is  said,  that  there  are 
three  reasons  why  it  is  material— ^r^^,  that  it  mentions  the 
time  of  sailing  of  the  Fanny — secondly ^  that  it  mentions  abo 
the  time  of  sailing  of  the  Traveller.  It  is  said  that  it  would 
have  induced  the  underwriter  to  look  into  the  books  at 
Lloyd's,  where  he  would  have  found  that  the  Traveller,  on 
the  15th  of  December,  had  been  towed  into  Kinsale.  The 
third  ground  is,  that  the  bare  keeping  the  letter  so  long 
without  communicating  it,  was  of  itself  sufficient  to  render 
it  important  to  the  underwriter.  But  it  seems  to  me  that 
this  third  ground  depends  upon  the^rW,  whether  it  was  a 
material  letter  or  not,  and  that  it  is  only  reasoning  in  a 
circle.  The  law  clearly  is,  that  a  party  is  not  bound  to 
communicate  the  time  of  sailing  of  a  ship,  unless  at  the 
time  of  effecting  the  policy  the  ship  is  what  is  called  a 
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missing  ship.  If  the  underwriter  inquires,  and  a  false  an- 
swer is  given,  that  will  vitiate  the  policy,  but  it  is  not  ge- 
nerally necessary  a  priori  that  the  assured  should  commu- 
nicate the  time  of  sailing.  It  is  a  question  entirely  for 
your  consideration,  whether  this  ship,  the  Fanny,  on  the 
S9th  of  December,  was  what  could  fairly  be  called  a  miss- 
ing ship:  had  she  been  so  long  on  the  voyage  that  the 
owner  had  reason  to  suspect  that  she  was  out  of  time  ?  As 
to  the  objection  on  the  ground  of  the  Traveller,  it  seems 
to  me  that  the  plaintiff  was  not  bound  to  communicate  the 
time  of  sailing  of  the  Traveller,  unless  there  was  some 
fact  within  his  knowledge  of  something  having  happened 
to  that  ship.  There  is  no  evidence  that  the  plaintiff  knew 
of  the  fact  of  the  Traveller's  having  been  towed  into  Kin- 
sale  at  the  time  when  he  effected  the  insurance.  It  seems 
to  me,  therefore,  that  it  comes  round  to  this  single  and 
simple  question — ^Whether  the  Fanny  was  a  missing  ship 
or  not 

Verdict  for  the  plaintiff-— Damages  100/. 

WildCf  Serjt.,  and  Maule,  for  the  plaintiff. 
Spankie,  Serjt,  and  Barnewall,  for  the  defendant. 
[Attomies — OliverMn  if  Co,,  and  Blunt  Sf  Co."] 
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COURT  OP  EXCHEQUER. 

Third  Sitting  in  London  in  Easter  Term,  1832. 

BEFORE  MR.  BARON  GURNET. 


April  30M.  Houseman  r.  Felicia  Roberts. 

A  notice  to  pro-  U  SE  and  occupation.    Plea — General  issue. 

a"defendant  in  ^h\s  was  an  Undefended  cause,  and  it  appeared  dut 

London  on  a  noticc  to  producc  a  receipt  bad  been  served  on  the  d^ 

cause  beingtried  fendaut,  at  her  lodguigs  in  Berners-streely  on  Satoidaj 

MondLy^  iTtoo  tbe  28tb  of  April,  tbe  cause  commg  on  for  trial  on  Vm^ 

^Nodccto  daytheSOth. 

produce  ought 

the  attorney,  if       Mr.  Barou  GuRNBY. — This  notice  is  not  suffideDt  It 
ere     one.      j^  ^^^  |^^^.  ^^^^  besides,  noticcs  to  produce  ought  to  be 

served  on  the  attorney,  if  there  be  one. 

The  plaintiff  proved  his  case  by  other  evidence. 

Verdict  for  the 
Chilton,  for  the  plaintiff. 

[Attornles — Ness^  and  GeorgeJ] 
See  the  case  of  Hargat  v.  FotkergUl^  mUe,  p.  303, 
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1832. 

First  Sitting  in  London  in  Trinity  Term,  1832. 

BEFORE  MR.  BARON  GURNET. 


Nicholson  and  Another  r.  Paget.  june  ut, 

./IlSSUMPSIT  on  the  following  guarantie : —  A  penongavea 

guanade  in 
these  words,  "  I 

"  184.  Piccadilly,  25th  May,  1830.       j^'J^,*" 

««  Mr.  Nicholson;  ^F^JTt 

*'  Sir, — I  hereby  agree  to  be  answerable  for  the  pay-  in  <»»«  T.  L. 

.         docs  not  pay  for 

ment  of  50/.  for  Thomas  Lerigo.  In  case  Thomas  Lerigo  the  gin,  &&  he 
does  not  pay  for  the  gin,  &c.  he  receives  from  you,  I  will  yo^*7wiU™ay 
pay  you  the  amount.      I  am,  Sir,  your  most  obedient  y°"  *?„_ 

servant^  Held,  that  it  was 

"  Richard  Paget."       »^'  *  conrinuing 

^  guarantie. 

It  appeared  that  the  plaintiffs,  who  were  spirit-merch- 
ants, had  supplied  Lerigo,  between  the  26th  of  May,  1830, 
and  the  month  of  June,  1831,  with  spirits  to  the  amount 
altogether  of  270/.  10^.,  but  not  in  any  one  supply  to  the 
^amount  of  50/.,  and  that  31/.  18^.  was  the  balance  re- 
maining unpaid.  It  was  proved  that  the  defendant  came 
to  the  plaintiffs'  counting  house,  after  application  had  been 
made  to  him  for  the  money,  and  said  that  it  was  a  hard 
case,  and  that  somebody  had  called  from  the  plaintiffs  and 
offered  to  take  15/.;  upon  which  one  of  the  plaintiffs  told 
him  that  no  person  had  any  authority  of  that  kind,  but 
that  he  was  willing  to  take  251, 

GuRNEY,  B. — You  cannot  explain  the  written  agree- 
ment by  a  verbal  conversation. 

Lhf/d,  for  the  defendant,  applied  for  a  nonsuit,  con- 

dd2 


V. 

Paget. 
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tending,  that  it  was  not  a  continuing  guarantie.    He  dted 
Melville  v.  Hayden  (a). 

Godson,  for  the  plaintifT. — It  is  a  continuing  guarantie. 
In  Mason  v.  Pritchard  {b\  the  Court  say  that  the  words 
arc  to  be  taken  as  strongly  against  the  party  using  them 
as  their  meaning  will  warrant.  And  it  is  just  that  a  man 
shoukl  be  held  liable,  unless  in  words  he  expressly  fimiti 
his  responsibility. 

Lloyd. — Melville  v.  Hayden  goes  to  shew  that  it  is  not  in- 
cumbent on  the  party  to  limit  his  liability  by  express  tenm 
It  was  held  there  to  be  no  continuing  guarantie  as  m  JUis- 
8on  V.  Pritchard. 

GuRNEY,  B. — I  am  of  opinion  that  this  is  not  a  con- 
tinuing guarantie ;  I  think  that  the  whole  must  be  taken Uh 
gether,  and  I  do  not  consider  it  correct  to  take  the  tvo 
sentences  separately.  And  if  it  is  not  a  continuing  guar- 
antie, then  I  think  that  the  defendant's  understanding  oo 
the  subject  arising  from  the  conversation  will  not  alter  it 
I  shall,  therefore,  nonsuit  the  plaintiffs,  giving  leave  for  t 
motion  to  enter  a  verdict  for  them,  if  the  Court  shall  think 
that  I  am  wrong  in  my  decision. 

Ludlow,  Serjt,  for  the  plaintiffs,  submitted,  that  the 
defendant's  off*er  to  pay  should  go  to  the  jury,  to  be  found 
by  them  as  a  fact  which  might  be  in  aid  of  the  constructiao 
contended  for,  as  shewing  that  he  knew  that  goods  had 
been  supplied  since,  and  had  offered  to  pay  some  money. 

GuRNEY,  B. — You  cannot  construe  an  instrument  made 
in  one  year  by  a  conversation  occurring  in  another  year. 

Nonsuit,  with  leave,  &c. 

(a)  3  Bam.  &  Aid.  593.  (6)  12  East,  227. 
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Ludlow,  Serjt.,  and  Godson,  for  the  plaintifTs. 

J.  H.  Lloyd,  for  the  defendant.  Nicholson 

[Attornies — Scargill,  and  Smith.'] 


V. 

Paget. 


In  the  course  of  the  term,  a  rule  nisi  was  obtained, 

which  came  on  to  be  argued  in  the  following  Michaelmas 

Term,  and  was  then — 

Discharged  (a). 

(a)  See  1  Crompton  &  Meeson,  3  of  these  Reports,  p.  130;  WaU 

48.    See  also  the  cases  of  Merle  ton  v.  Dodson,  Id.  162;   Newhery 

V.  WeUsy  2  Camp.  413;  Wurring-  v.  Armstrong,  Vol.  4,  p.  59;  and 

ion  V.  FurbeTf  6  Esp.  89,  and  8  Kai/  v.  Groves,  Id.  72. 
East,  242;  Rains  t.  Stony,  Vol. 


Adjourned  Sittings  at  Westminster  after  Trinity 

Term,  1832. 

BEFORE  LORD  LYNDHURST^  C.  B. 

Blew  v.  Wyatt  and  Another.  j^^^  20M. 

Assumpsit  on  the  following  instrument,  signed  by  the  A  clerk  in  a 
two  defendants,  John  Wyatt  and  Henry  Early  Wyatt:—       SeyTo\?e  {Tri- 

nenhip  com' 

"  London,  December  26,  1827.       T^^'^^,^ 
"  We  acknowledge  to  have  received  from  Mr.  Blew  the  *"  acknowiedg- 

^  ment  for  it, 

sum  of  500/.  on  the day  of ,  and  the  sum  of  agreeing  to  pay 

150/.  on  the day  of ,  making  together  650/.,  tei-e^r  ^ Varioua 

for  which  we  agree  to  allow  5/.  per  cent:'  ""^^^j^f^  ^^^^ 

house,  in  the 
course  of  which 
one  of  the  parties  who  signed  the  acknowledgment  retired  from  it  The  interest  was  paid  from  time 
to  time  by  the  different  firms,  till  the  last  became  bankrupt  The  clerk  continued  to  serve  all  the 
different  firms,  and  was  cognizant  of  the  different  changes: — Held,  that  he  might,  notwithstanding, 
recover  the  money  he  bad  advanced  from  the  two  persons  who  signed  the  acknowledgment 
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1832.  It  appeared  that  the  plaintiff  was,  at  the  time  when  the 

money  was  lent  and  the  instrument  signed^  a  clerk  in  die 
house  of  Henry  Wyatt  and  Sons,  ale  brewers  in  Portpool 
Lane,  in  which  house  the  defendants  were  partners;  that 
between  that  time  and  the  commencement  of  the  actioB 
several  changes  had  taken  place  in  the  firm,  among  whidi 
was  the  retirement  of  the  defendant  Henry  Early  Wyttt. 
The  plaintiff  continued  to  be  a  derk  in  the  concern  m- 
der  the  different  firms,  and  was  cognisant  of  the  chaogei, 
and  received  the  interest  from  the  fixnds  of  the  home. 
The  firm  in  November,  1831,  was  Wyatt  and  Thomsooi 
and  at  that  time  the  concern  became  bankrupt 

Comyn,  for  the  defendants,  contended,  that  the  plaii* 
tiff  had  absolved  them,  as  he  knew  of  the  different  chai^ 
in  the  house,  and  must  be  taken,  under  the  circumstanceii 
to  have  shifted  the  credit  from  time  to  time  from  one  fiim 
to  another. 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  the  iostni- 
ment  is  still  binding  upon  both  defendants,  unless  an  agiee- 
ment  was  made  between  the  parties,  by  which  the  plaintiff 
agreed  to  discharge  the  first  firm  and  substitute  others.  I 
think  that  mere  knowledge  of  the  changes  will  not  be  wot 
ficient ;  there  must  be  some  agreement  shewn  between  die 
parties. 

Verdict  for  the  plaindC 

Jervis  and  Ball^  for  the  plaintiff. 

Comyn,  for  the  defendants. 

[Attorniea— KfiijgA/,  and  Wright  4-  Co.'] 
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JPirsl  SffHng  at  Westminster  in  Michaelmas 

Term,  1832. 

BEFORE  MR.  BARON  VAUGHAN. 


Ayling  and  Another,  Assignees  of  Cowling^  an  Insolv-      Nov,  eth. 

ent,  r.  Williams. 

X  ROVER  for  a  harp.     Plea — General  issue.  a.  received  from 

It  appeared  that  Miss  Cowling,  the  insolvent,  had  been  S;y.l^^tok"^ 

arrested  on  the  28th  of  July,  1831,  and  that  she  had  filed  er's  duplicate  of 

•  .  •         .       ,  1  *  harp,  which 

her  petition  in  the  Insolvent  Debtors'  Court  on  the  31st  was  an  undue 
of  August  following.    It  also  appeared  from  the  statement  der  8ecr32'of 
of  the  defendant,  when  he  was  examined  in  the  Insolvent  *?• '?!?'^*"' 

'  Act,  7  Geo.  4,  c. 

Debtors'  Court,  that  Miss  Cowling  owed  him  35/.  or  36/.  57.    A.  took 
foT  money  lent,  and  that  he  told  her  that  she  ought  to  se-  ^ytm—^eif, 
cure  him;  however,  it  did  not  appear  that  he  had  threaten-  Ihewag^l^A. 
ed  any  leeal  proceedinc:.     It  further  appeared  that  Miss  had  no  lien  on 

^       1.         •       .  Ill  .1,1  1    the  harp  for  the 

Cowlrag,  havmg  pawned  the  harp  with  a  pawnbroker  named  sum  he  paid  to 
Dry,  had,  while  in  the  lock-up  house,  sent  the  pawn-  **  J„*'  °"'  ° 
broker's  duplicate  to  the  defendant,  who  had  obtained      SembU,  t^i^t 

■^  where  a  party 

possession  of  the  harp  on  paying  Mr.  Dry  a  sum  of  21/.  claims  to  hold 

6f.  3d.f  which  was  the  amount  for  which  the  harp  had  |^eraUaiance, 

been  pawned,  and  the  interest.     The  plaintiffs' attorney  ^^^'^hii''^"*'" 

gave  evidence  as  follows — "  I  went  with  Mr.  Ayling,  one  ^maWet  »um  for 

i»i         i»./r»  11  1         i<»i  -i  ij.  which  he  really 

of  the  piamtins,  to  call  on  the  defendant  m  the  month  of  has  a  Hen,  has 
May,  1832.  I  produced  the  assignment  by  which  the  SeJedTtohim. 
plaintiff  was  appointed  one  of  the  assignees  of  Miss  Cow- 
Kng,  and  demanded  the  harp.  I  said  that  the  assignees 
were  willing  to  pay  his  charge  upon  it.  He  said  he  would 
make  out  his  account.  I  told  him  I  meant  the  sum  of 
20/.,  and  interest,  and  any  expenses  he  might  have  in- 
curred in  taking  the  harp  out  of  pawn,  he  said — '  Fthat 
is  what  you  mean  I  shall  not  deliver  it  up  at  all ;  and  un« 
less  the  whole  of  my  account  is  paid,  I  will  not  give  the 


Aylinq 

V. 

Williams. 
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barp  up.'**  On  his  cross-examination,  the  plaintiffi* it- 
torney  said — **  No  money  was  produced,  and  I  did  not 
take  any  with  me  for  the  purpose  of  this  tender.  I  b^ 
lieve  Mr.  Ayling  had  the  money,  though  I  certainly  did 
not  see  it.** 


Thesiger,  for  the  defendant. — I  submit  that  this  is  no 
tender  at  all. 

Mr.  Baron  Vauohan. — This  is  a  very  doubtful  tender, 
there  was  no  money  produced,  and  the  witness  who  wss 
the  spokesman  certainly  had  it  not.  If  there  had  been 
proof  that  the  parties  had  had  the  money  with  them,  I 
think  it  would  have  been  sufficient,  because  the  defiendant 
clearly  dispensed  with  the  production  of  it. 

Erie,  for  the  plaintiffs. — There  is  a  great  difference  be- 
tween tendering  for  a  lien  and  tendering  for  a  debt,  be- 
cause, in  the  former  case,  you  ascertain  whether  the  paitj 
claims  to  hold  in  respect  of  the  lien  or  on  any  other  ac- 
count. I  submit,  that  the  defendant  had  no  lien  even  for 
the  20/.,  because,  if  a  wrongdoer  pays  money  to  get  goodi 
into  his  possession,  he  thereby  acquires  no  lien  upon  tbem 
against  the  person  who  is  entitled  to  thenu  That  was  de- 
cided in  the  case  of  Lempriere  v.  Pasley  (a),  and  the  d^ 
fendant  here  was  clearly  a  wrongdoer,  as  Miss  Cowling's 
giving  him  the  duplicate  was  a  preference  within  tbe 
32nd  section  of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  e. 
57  (6). 


(a)  2  T.  R.  485.  In  that  case 
it  was  held,  that  goods  delivered 
to  a  person  claiming  them  wrong- 
fully, who  pays  freight  and  other 
charges,  cannot  be  detained  for 
those  expenses  against  the  right- 
ful owner. 

(6)  By  which  it  is  enacted, 
'<  That  if  any  prisoner  who  shall 


file  his  or  her  petition  for  Ins  or 
her  discharge  under  this  act,  ahsUv 
before  or  after  his  or  her  impii- 
sonment,  b^ng  in  iDsolveDt  ci^ 
cumstances,  voluntarily  convev, 
assign,  transfer,  charge,  defiver, 
or  make  over  any  estate,  real  or 
personal,  security  for  money, hoad, 
bill,  note,  money,  property,  goods, 
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Mr.  Baron  Vauohan. — It  appears  to  me,  that  the  de- 
fendant obtained  this  harp  in  direct  contravention  of  the 
provisions  of  the  Insolvent  Debtors'  Act,  and  that,  there- 
fore, be  is  not  in  the  same  situation  as  the  pawnbroker, 
who  would  certainly  have  been  entitled  to  be  paid  before 
he  gave  the  harp  up.  If  it  had  turned  on  the  question  of 
tender,  I  would  have  given  you  leave  to  move,  although 
the  inclination  of  my  opinion  is,  that,  as  the  defendant 
claimed  a  lien  for  his  general  balance,  he  could  not  insist 
on  a  tender  of  the  smaller  sum. 
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Aylinq 

V. 

Williams. 


Verdict  for  the  plaintiffs — Damages  60/. 

Erie  and  Cooke,  for  the  plaintiffs. 

Thesiger  and  G.  T.  White,  for  the  defendant. 
[Attomies — Torkington  and  WiUiamt.'] 


or  effects  whatsoever,  to  any  cre- 
ditor or  creditors,  or  to  any  per- 
son or  persons  in  trust  for,  or  to 
or  for  the  use,  benefit,  or  advan- 
tage of  any  creditor  or  creditors, 
every  such  conveyance,  asugn- 
ment,  transfer,  charge,  delivery, 
and  making  over,  shall  be  deemed 
and  is  hereby  declared  to  be  frau- 
dulent and  void,  as  against  the 
provisional  or  other  assignee  or 
assignees  of  such  prisoner  appoint- 
ed under  this  act:  proWded  al- 


ways, that  no  such  conveyance, 
assignment,  transfer,  charge,  de- 
livery, or  making  over,  shall  be  so 
deemed  fraudulent  and  void,  un- 
less made  within  thrte  months  be- 
fore the  commencement  of  such 
imprisonment,  or  with  the  view  or 
intention,  by  the  party  so  convey- 
ing, assigning,  transferring,  charg- 
ing, delivering,  or  making  over, 
of  petitioning  the  sud  Court  for 
his  or  her  discharge  from  custody 
under  this  act." 
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1832. 


Sitting  in  London  qfter  Michaelmas  Term,  1832. 

BEFORE  MR.  BARON  BOI.r.AKD> 

(  Who  sat  for  the  Lord  Chiqf  Baron  J 


Cranbrook  9.  Dadd. 

A  bond  was  ex-  UeBT  on  bond.    Plea — Non  est /actum. 

The  bond  was  signed  by  the  mark  of  the  defendant 
The  attesting  witness  was  called,  and  he  proved  the  exe- 
cution of  the  bond  by  the  defendant 


ecnted  by  a  per- 
lon  who  could 
not  write: — 
Held,  that  if 
there  was  no 
other  plea  be- 
sides non  est 
factum,  the  de- 
fendant's Goon- 
sel  could  not 


Hutchinson^  for  the  defendant,  proposed  to  ask,  in  craw- 
examination,  as  to  the  nature  of  the  transaction  wUdi 
ask  whether  Uie  fonned  the  subject  of  the  bond. 

bond  was  read  *' 

over  to  the  de- 
Mr.  Baron  Bolland. — I  think  you  cannot  ask  that 


fieodant  before 
he  signed  it,  nor 
what  was  the 
transaction  re- 
specting which 
it  was  given. 


Hutchinson  then  proposed  to  ask  the  witness  whether 
the  bond  was  read  over  to  the  defendant  before  he  puthii 
mark  to  it. 

Mr.  Baron  Bollamd. — You  cannot  go  into  that  upon 
this  form  of  pleading. 


The  question  was  not  put. 
Chilton,  for  the  plaintiff. 


Verdict  for  the  plaintiff. 


Hutchinson,  for  the  defendant 


[Attornies — Jeyes,  and  Hall  Sf  B.] 


Id  the  case  ofEdumrds  v.  Brown, 
1  Cromp.  &  J.  307,  it  was  held, 
that  where  a  party  who  executes 
a  bond  is  at  the  time  competent 
to  execute  it,  he  cannot,  under 
the  plea  of  non  est  factum,  shew 
that  be  was  misled  as  to  the  legal 
effect  of  the  bond.    In  the  judg- 


ment of  Mr.  Baron  Btiyley  in  that 
case,  the  preTioos  authorities  are 
referred  to  and  discussed. 

See  the  cases  of  Ball  v.  TayloTt 
ante,  VoL  1,  p.  417;  Loyd  t. 
Freshfteld,  ante.  Vol.  2,  p.  325; 
Tod  V.  £arl  of  IVincheUea,  Id.  p. 
488. 
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Adjourned  Sittings  at  Westminster,  qfter 
Michaelmas  Term,  1832. 

BEFORE  MR.  BARON  VAUGHAN, 

{fTho  sat  far  the  Lord  Chief  Baron.) 


Vyse  r.  Clarke.  2)«;.  Ut. 

unLSSUMPSIT  for  goods  sold  and  delivered. — There  was  The  traveller  of 
no  plea  of  the  general  issue,  but  a  special  plea,  in  which  L^dtn  aS?ed° 
the  defendant  stated  in  substance  that  he  did  not  owe  any  on  hu  empioy- 

^  •'    er  8  debtor  in 

greater  part  of  the  damages  laid  in  the  declaration,  than  the  country,  and 
the  sum  of  S9L  lis.  6d*,  and  that  for  that  sum  the  plain-  obtafn cash, con- 
tiff  drew  a  bill  on  him,  which  he  accepted.  The  plaintiff  J^^^^j'^^hc 
replied  that  he  did  not  claim  more  than  the  291.  lis.  6d.,  debtor,  to  take 
but  that  no  such  bill  was  drawn  and  accepted  as  the  de-  for  the  amount, 
fendant  in  his  plea  alleged.  Upon  this  issue  was  taken.  IJhdefonn  of  a 
It  appeared  that  the  plaintiff  was  a  straw-bonnet  maker  •*"*  except  the 

*  *  *^  ^  name  of  the 

in  London,  and  the  defendant  was  in  the  same  way  of  bu-  drawer,  and  sent 
siness  at  Kirby  Moorside,  in  Yorkshire — that  in  January,  pioyer,°teiUn"" 
1831,  the  plaintiff's  traveller  called  upon  the  defendant,  ijjf t^^e  d?d*Sot 
when  the  following  statement  of  the  account  was  made  be-  think  it  would 

,  be  satisfactory. 

tween  them: —  The  employer 

«  Mr.  Clarke  Dr.  to  Thos.  Vyse.  M?otU 

Goods £18   12      0  his  name  to  it 

as  drawer.   The 
Do.  --------        10    19      6  traveller  had  no 

■ authority  to 

*"<^    ^^      "  was  in  the  habit 

1831.  January.     By  bill  at  two  months    -   £29  Us.  6rf."  up^Aout!!?*" 

drawer's  name 
to  prevent  risk 

The  traveller    stated    that   the  account   was  overdue  hyion,— Held 

,     ,         .         .  lit  .  *^**  ^**®»«  ^*cti 

nearly  three  joumies,  and  that  he  went  expectmg  to  re-  did  not  amount 

ceive  cash.     The  defendant  offered  him  a  bill,  but  he  told  dra^J^^^J  of  i*** 

bill  so  as  to  pre- 
vent the  creditor 
from  recovering  for  his  original  demand  before  the  instrument  purporting  to  be  a  bill  became  due. 
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him  that  it  was  unreasonable  to  expect  Mr.Vyae  to  take  a 
bill,  and  he  did  not  think  he  would  be  satisfied  with  it; 
but  after  several  unsuccessful  attempts  to  obtain  caih, 
either  for  the  whole  or  a  part,  the  traveller  consented  to 
take  an  acceptance  from  the  defendant^  and  according 
wrote  out  the  form  of  a  bill  of  ezchangej  but  did  not  pit 
any  name  to  it  as  drawer.  The  defendant  wrote  his  mat 
on  it  as  acceptor,  and  it  was  sent  up  that  same  evening  to 
the  plaintiff.  The  traveller  said,  that  he  had  not  any  ai- 
thority  to  sign  bills,  but,  when  on  a  journey^  was  in  the 
habit,  to  prevent  risk  from  loss,  of  sending  them  up  to 
the  plaintiff,  who,  if  he  pleased,  put  his  name  to  diea 
in  London.  He  added,  that  he  did  not  suppose  tbe 
defendant  knew  that  he  had  not  signed  the  bill,  but  diat 
he  told  him,  after  it  was  accepted,  that  he  should  said  it 
up  to  the  plaintiff,  but  did  not  think  that  he  would  be 
satisfied  with  it. 

The  bill  was  kept  by  the  plaintiff,  and  produced  at  the 
trial  in  the  same  state  as  when  the  traveller  sent  it  ap. 
The  defendant  was  arrested  almost  immediately  after  the 
acceptance  had  been  given,  in  consequence  of  intimatioi 
received  by  the  traveller  that  he  was  likely  to  run  away. 

C.  Cresswellf  for  the  defendant,  contended,  that,  as  the 
plaintifPs  reason  for  not  allowing  the  traveller  to  put  the 
name  in  the  country  was  merely  for  security,  it  was  not  a 
denial  of  an  authority  to  draw,  and^  therefore,  the  bill  was, 
in  point  of  law,  a  complete  bill  as  between  the  parties;— 
and,  ^ndly,  that  if  it  were  not  a  complete  bill  at  first,  yet 
that  the  defendant,  by  not  returning  it,  had  prevented 
himself  from  suing  for  the  debt  for  which  it  was  given. 

FoUeti,  for  the  plaintiff. — It  was  no  bill  of  exchange, 
as  the  drawer's  name  was  not  there.  The  paper  was  sent 
up  to  the  plaintiff,  and  he  might  or  might  not  make  it  a 
bill.  It  is  a  paper  which  will  be  very  good  evidence  of  the 
debt,  but  it  is  clearly  not  a  bill  of  exchange. 
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Vaughan,  B. — The  only  question  upon  this  issue  is, 
whether  the  plaintiff  drew  his  bilL  It  appears  to  me,  that 
the  defendant  has  failed  to  make  out  the  issue — the  affir- 
mative of  which  is  upon  him — I  think  that  the  having  no 
authority  to  sign  is  tantamount  to  having  no  authority  to 
make.  I  think  if  the  traveller  had  no  authority  to  sign  the 
bill,  and  the  plaintiff  did  not  adopt  the  bill  afterwards,  it 
is  no  bill  drawn  by  the  plaintiff.  There  must  be  a  drawer 
to  a  bill — I  do  not  say  that  a  person  may  not  so  deal  with 
8uch  an  instrument  as  to  make  it  a  bill — but  in  this  case  I 
do  not  think  that  the  facts  warrant  the  conclusion  that  any 
bill  was  drawn. 

Verdict  for  the  plaintiff,  S9l.  lis.  Gd. 

C  Cresswell  applied  for  leave  to  move. 

Vauohan,  B.,  said,  that  he  had  not  any  doubt  upon  the 
point;  but  that  the  defendant  might  move,  if  he  would 
bring  the  money  into  Court 

No  motion  was  made. 

FoUeti  and  Cowlings  for  the  plaintiff. 

C  Cresswell,  for  the  defendant. 

[Attomies — AdJington  if  Co.,  and  Bell  Sf  CoJ] 
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COURT  OF  KING'S  BENCH. 

Ac^aumed  Sittings  at  Westminster  after  miehad- 

mas  Termy  1832. 

BEFORE  LORD  CHIEF  JUSTICB  DBNMAN. 


"Sw,  29M.  Standaoe  and  Another  9.  Creiohton. 

If  the  clerk  of  AsSUMPSIT  by  the  plaintiffs,  as  the  indorsees,  agiint 
the  manage^       the  defendant,  as  third  indorser  of  a  bill  of  exchange  fiir 

ment  of  a  cauiey    i  r£\i 
whatheuyiif     *^^* 

receivable  in  Evidence  was  given  that  notice  of  the  dishonour  of  the 

game  as  if  it  had  biU  had  been  sent,  addressed  to  the  defendant^  at  twodif' 
SttL™y*him?*  ferent  places,  but  there  was  no  evidence  that  he  resided 
^^  or  carried  on  business  at  either. 

Anofferontbe  i   .     .#«.  * 

part  of  the  in-  Mr.  Lumley,  the  plamtins  attorney,  was  called  to  prove 
to  p^  part  of  ^  conversation  that  he  had  had  with  the  managing  cleri[of 
the  amount,  and  the  defendant's  attorney. 

the  costs,  and  «' 

to  give  a  war- 

folTthe  residue,  Hutchinson^  for  the  defendant. — I  submit  that  what  the 
^Sse^rt^the    managing  clerk  says  is  not  receivable  in  evidence. 

proof  of  notice 

Denman,  C.  J. — If  the  clerk  had  the  management  of 
this  cause  I  think  that  what  he  says  is  receivable. 

Mr.  Lumley  said  that  the  managing  clerk  of  the  de- 
fendant's attorney  had  offered  to  pay  down  SOL  and  the 
costs,  and  to  secure  the  residue  by  a  warrant  of  attorney. 


Denman,  C.  J.— I  think  that  that  is  not  suffideot  to 
dispense  with  proof  of  the  notice  of  dishonour.  The  de- 
fendant might,  if  time  had  been  given  him^  have  been 
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willing  to  have  waived  any  objection  with  respect  to  the        tsd2. 
notice  of  dishonour.  ^ 

_ _  Standage 

Nonsuit.  •. 

Sieer,  for  the  plamtiffs.  crbighton. 

Hutchinson,  for  the  defendant. 

[Attomies — Lumley  and  Fraser.'\ 


In  the  ensuing  term  a  rule  nisi  for  setting  aside  the 
nonsuit  was  granted^  upon  aflSdavits. 

See  the  case  of  Taylor  y.  Forster,  ante,  Vol.  2,  p.  195»  and  the  cases 
there  cited.    See  abo  Dixon  y.  Bill,  post. 


Adjourned  Sittings  in  Landon  after  Michaelmas 

Term,  1832. 

BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


Boss  V.  Litton.  j^^  ^3^^^ 

JL  RESPASS  for  injuring  the  plaintiff^  by  driving  a  cart  a  foot-pas- 
against  him.    Plea-Not  guilty.  ^iW 

It  appeared  that  the  plaintiff  was  walking  in  the  carriage  ^^  ^'^^^  ^ 
way  in  the  neighbourhood  of  Islington^  about  ten  o'clock  to  walk  in  the 
in  the  evening,  when  the  defendant,  who  was  driving  a  ^hf^Hlud 
taxed  cart,  turned  out  from  behind  a  post  chaise  and  drove  ^  ^^  exercbe 

*  of  reasonable 

against  the  plaintiff,  and  knocked  him  down.    A  police-  csn  on  the  part 
roan,  who  was  called  as  a  witness,  stated,  that  he  never  ing  carriages 
walked  upon  the  footpath,  it  was  in  so  bad  a  state.  ^^°^  '^ 

Comyn,  for  the  plaintiff,  called  another  witness,  and  was 
questioning  him  as  to  the  state  of  the  footpath,  when — 
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Denman,  C.  J.,  obsenred,  I  do  not  think  that  any  noR 
evidence  need  be  given  on  that  subject*  The  poIiceaM 
has  proved  the  state  of  the  path.  A  man  has  a  right  to 
walk  in  the  road  if  he  pleases.  It  is  a  way  for  foot-pii- 
sengers  as  well  as  carriages.  But  he  had  better  not,  » 
pecially  at  night,  when  carriages  are  passing  along  (a). 

Thesiger,  for  the  defendant,  said  that  he  was  in  t  coi- 
dition  to  prove  that  the  injury  arose  from  accideot 

Comyn^  for  the  plaintiff,  replied,  that,  as  it  was  sn  ifr 
tion  of  trespass,  with  only  the  general  issue  pleaded,  vA 
evidence  could  not  be  received.  He  cited  Knapp  v.  &b- 
bury  (6),  in  which  Lord  EUenboraugh  said — "  This  is  ii 
action  of  trespass;  if  what  happened  arose  from  inevitabk 
accident,  or  from  the  negligence  of  the  plaintiff,  to  be  sor 
the  defendant  is  not  liable ;  but  as  he  in  fact  did  run  agiioit 
the  chaise  and  kill  the  horse,  be  committed  the  acts  stitel 
in  the  declaration,  and  he  ought  to  have  put  upon  the  le- 
cord  any  justification  he  may  have  had  for  doing  so.** 

Thesiger  referred  to  a  case  of  Vanderplamk  ▼.  Afi&r  (c) 
as  an  authority  in  his  favour. 

But  it  turned  out,  on  reference,  that  that  was  an  action  oo 
the  case,  and  Denman,  C.  J.,  said — "  I  take  Mr.  Comgni 
law  to  be  quite  correct,  that  the  only  question  is,  did  the 
defendant  strike  the  plaintiff  by  driving  his  cart  agiiiiit 
him?" 

Thesiger  then  referred  to  the  case  of  Gibban  v.  Ptf- 
per  (d),  in  which  a  special  plea  was  demurred  to,  and  the 


(a)  See  the  case  of  PluckweUy.  (<0  2  Salk.  637-      In 
YTOioii,  Bart.,  ante.  p.  375.  and  assault,   &e.,  the  deftsdnl 

(b)  2  Camp.  500;  see  also  MiL  pleaded,  that  he  was  ridingahone 
man  v.  Dolwell,  Id.  378.  on  the  king's  lughway,  and  M 

(c)  1  M.  &  M.  169.  bis  hone,  being  frightened^  i* 
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Court  held  that  it  was  bad  for  want  of  a  confession^  but         1832. 
said  that  the  defendant  might  have  proved  the  facts  it 
contained  under  the  general  issue. 

Denman^  C.  J. — I  do  not  see  that  that  case  is  at  vari- 
ance with  the  case  cited  for  the  plaintiff  of  Knapp  v.  Sals- 
bury,  as  the  facts  pleaded  went  to  shew  that  the  horse  ran 
away  with  the  defendant,  and  therefore  it  would  not  be 
his  act  which  produced  the  injury  (a).  I  think,  upon  the 
evidence  produced,  which  it  seems  impossible  to  contradict, 
that  there  is  no  defence  on  the  general  issue.  But  I  think 
that  you  may  give  in  evidence  in  mitigation  of  damages 
any  thing  that  does  not  amount  to  a  defence. 

Thesiger  then  addressed  the  jury,  and  contended,  that 
the  plaintiff  ought  to  have  avoided  the  foot-path,  so 
that  he  might  have  avoided  any  carriage  passing;  and 
if  he  had  done  so,  the  injury  would  not  have  been  sus- 
tained. 

Witnesses  were  called  to  shew  that  the  plaintiff  pre- 
vious to  the  injury,  had  had  a  paralytic  stroke. 

DcNMAN,  C.  J.,  in  summing  up,  said — That  all  persons, 
paralytic  as  well  as  others,  had  a  right  to  walk  in  the  road, 
and  were  entitled  to  the  exercise  of  reasonable  care  on  the 
part  of  persons  driving  carriages  along  it. 

Verdict  for  the  plaintiff— Damages  20/. 

away  with  him,  and  that  the  plain-  the  reason  of  the  judgment  was 

tiff  and  others  were  called  to  to  go  because  the  defendant  justified  a 

out  of  the  way,  and  did  not,  and  trespass,  and  did  not  confess  it, 

the  horse  ran  upon  the  plaintiff  for  if  A.  beats  my  horse,  by  which 

•gainst  his  will,  &c. ;  the  plaintiff  he  runs  on  another,  A.  is  the  tres- 

demurred,  and  had  judgment :  not  passer,  and  the  rider  is  not. 

but  if  the  defendant  had  pleaded  (a)  See  the  next  case  of  Good- 

not  guilty  this  matter  might  have  man  v.  Taylor. 
acquitted  him  upon  eTidence;  but 

VOL.  v.  E  E 


CASES  AT  NISI  PRIUS, 

Comyn  and  Kelly ^  for  the  plaintiff. 

Thesiger  and  Milner,  for  the  defendant. 

[Attornies— C.  WooUy,  and  Walk€r.'\ 


D^c.  xzth,  Goodman  v,  Taylor. 

In  an  action  of  X  RESPASS  for  an  injury  to  the  plaintiff^s  horse  byi 
jury^one  to"a'    po^y  and  chaisc  belonging  to  the  defendant.     Plea— Not 

hortebyapony  guilty, 
and  chaise  run-  °        -^ 

ning  against  it,  Two  witnesses  for  the  plaintiff  swore^  that  for  half  is 
the  part  of  the  hour  before  the  accident  they  saw  the  pony  and  chaitt 
wf^lTwaf  **  Standing  in  the  street  without  any  person  to  take  care  of 
hoidingthepony  them,  and  also  that  they  afterwards  saw  the  pony  running 

by  the  bridle,  ,  ,  ^       '' 

and  a  ihowman  away  with  the  chaisc,  and  were  present  when  it  ran  agaimt 
Sghtened*tfil     ^^^  plaintiff's  horse,  but  they  did  not  know  the  cause  of 

^ff"withth  ""     ^^^  pony's  starting. 

chahe  i^Heid,  On  the  part  of  the  defendant,  witnesses  were  called  who 
was  a  good'de-  said  that  the  defendant's  wife  stood  by  the  head  of  the 
of"not°JIii*tjI^*    pony,  holding  it  by  the  rein,  when  a  Punch  and  Judy  show 

coming  by  frightened  the  pony,  and  he  ran  away,  and  al- 
most pulled  the  defendant's  wife  down  while  she  tried  to 
hold  him  in,  and  she  was  at  length  obliged  to  let  go  tbe 
rein. 

Chambers,  for  the  defendant,  contended^  that,  under 
these  circumstances,  the  defendant  was  entitled  to  the 
verdict 

Comyn,  for  the  plaintiff,  only  observed  on  the  contra* 
dictory  evidence,  and  submitted  that  the  plaintiff's  wit- 
nesses were  most  entitled  to  credit. 

Den  MAN,  C.  J.,  in  summing  up,  {inter  alia),  said— V 


N 
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the  facts  are  true  as  suggested  for  the  defence,  I  very  much 
think  you  would  be  disposed  to  consider  this  as  an  in- 
evitable accident,  one  which  the  defendant  could  not  pre-  v. 
vent*  Indeed  the  learned  counsel  for  the  plaintiff  seems  ^^^o^' 
to  admit  that,  for  he  does  not  contend  that  the  defendant's 
wife  was  not  a  proper  person  to  have  the  care  of  the  pony, 
but  he  puts  the  case  upon  the  contradiction  between  the 
testimony  of  the  witnesses.  His  lordship  read  the  evi- 
dence, and  left  the  case  to  the  jury,  who  found  a — 

Verdict  for  the  plaintiff— Damages  19/.  5^. 

Camyn,  for  the  plaintiff. 

Chambers^  for  the  defendant. 

[Attornies — Garrj/,  and  Person,} 

See  the  case  of  Boss  v.  Lition,  ante,  p.  408,  and  Gibbon  v.  Pepper 
dted  therein. 
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HOME  WINTER  CIRCUIT, 

1832. 


MAIDSTONE  ASSIZES. 


BEFORE   MR.  BARON  GURNET. 


1832. 
"    \^^^  Rex  v.  John  Penson. 

On  an  indict-      JL  HE  Prisoner  was  indicted  for  Bigamy. 

I^n  fofbl^my,      ^^  appeared  that  the  prisoner,  in  1828,  had  married  Ame 

itappetredthat,  Wootton;  and,  during  her  lifetime,  in  1832,  he  married 

for  the  purpose    ^,         _  i  i»  •ni.       mi  • 

of  concealment,  Eliza  Brown,  by  the  name  of  £haa  Thick. 

vrL^niedby      The  second  wife  swore,  that  she  had  never  gone  by,  or 

a  name  by       been  known  by,  the  name  of  Thick,  and  she  had  aasmiied 

which  she  had  -^ ' 

never  been  it  when  the  banns  were  published,  that  her  neighboun 
that  this  was  no  might  not  know  that  she  was  the  person  intended. 

answer  to  the 
charge,  al- 
though if  the  «/.  Espinasse,  for  the  prisoner. — I  submit  that,  upoa 

first  marriage  ,       , 

had  taken  pUce  this  evidence,  the  indictment  cannot  be  supported.  In 
cumstaSces  Sal  order  to  Constitute  the  offence  of  bigamy,  the  second  ma- 
wouidhave^en  yjage  shoukl  possess  all  the  requisites  for  a  valid  one,  ex- 
ed  Toid.  cept  the  ability  of  the  party  to  contract  it  by  having  t 

former  wife  or  husband  living.  To  constitute  a  vaBd 
marriage,  it  is  necessary  that  the  parties  should  be  mM> 
ried  in  their  right  names,  or  by  such  as  they  were  coib- 
monly  known  by  (a) ;  and  that  is  not  so  here,  as  the  second 

(a)  In  the  case  of  Rex  y.  lohab.  spect  to  marriages,  the  foDowiBf 
of  Tibthelf,  1 B.  &  Ad  190.  Lord  rules  are  fully  established  by  s 
ren/efY^^G.  J.,say8  that,  with  re-      series  of  dedsions : — "  Finif  tfail 
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wife  has  stated  that  she  had  never  passed  by  the  name  in 
which  she  was  married.  This  marriage^  therefore^  was 
void  ab  initio,  and  there  being  then  no  second  marriage, 
the  offence  of  bigamy  has  not  been  committed. 
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1832. 


GuRNEYi  B. — That  applies  only  to  the  first  marriage; 
and  I  am  of  opinion,  that  parties  cannot  be  allowed  to 
evade  the  punishment  for  an  offence,  by  contracting  a  con- 
certedly  invalid  marriage  (&). 

Verdict — Guilty. 


if  there  be  a  total  variation  of  a 
name  or  names,  that  is  if  the  banns 
are  published  in  a  name  or  names 
totally  different  from  those  which 
the  parties  or  one  of  them  e?er 
used,  or  by  which  they  were  ever 
known,  the  marriage  in  pursuance 
of  that  publication  is  invalid;  and 
it  is  immaterial  in  such  cases  whe- 
ther the  misdescription  has  arisen 
firom  accident  or  design,  or  whe- 
ther such  design  be  fraudulent  or 
not. — But,  secondli/,  if  there  be  a 
partial  variation  of  name  only,  as 
the  alteration  of  a  letter  or  letters, 
or  the  addition  or  suppression  of 
one  Christian  name,  or  Uie  names 
have  been  such  as  the  parties  have 
used  and  been  known  by  at  one  time 
and  not  at  another;  in  such  cases 
the  publication  may  or  may  not  be 
void :  the  supposed  misdescription 
may  be  explained,  and  it  becomes 
a  most  important  part  of  the  in- 
quiry, whether  it  was  consistent 
with  honesty  of  purpose  or  arose 
from  a  fraudulent  intention.    It 


is  in  this  class  of  cases  only  that 
it  is  material  to  inquire  into  the 
motives  of  the  parties." 

(b)  In  the  case  of  Rex  v.  AUuan, 
R.  &  R.  C.  C.  R.  109.  The  indict- 
ment was  agunst  the  prisoner  for 
marrying  Anna  Timson,  while  he 
had  a  wife  living.  The  second 
marriage  was  by  banns,  and  it  ap- 
peared that  the  prisoner  wrote  the 
note  for  the  publication  of  the 
banns,  in  which  the  woman  was 
called  Anna,  and  that  she  was  mar- 
ried by  that  name,  but  that  her  real 
name  was  Susannah.  On  a  case 
reserved,  the  Judges  held  unani- 
mously that  the  second  marriage 
was  sufficient  to  constitute  the  of- 
fence, and  that  after  having  called 
the  woman  Anna  in  the  note  he 
gave  in,  it  did  not  lie  in  the 
prisoner's  mouth  to  say  that  she 
was  not  known  as  well  by  the  name 
of  Anna  as  by  that  of  Susannah; 
or  that  she  was  not  rightly  called 
by  the  name  of  Anna  in  the  in- 
dictment. 
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COURT  OF  KING'S  BENCH. 

First  Sitting  at  Westminster  in  HUary  Term^ 

1833. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


1833.  -^ 

JanA2th,  Orr  and  Others  v.  Browne. 

Where  purties     J[  ^jg  ^j^g  ^^  action  for  monev  lent — brouirht  in  the 

hive  become  ''  ^ 

bankrupt  in       names  of  the  three  plaintiffs,  Messrs.  Orr,  Goldsmid,  and 
been  reinstated   Fladgate.     Plea — the  general  issue. 
by^^^!^^^l^;      I^  appeared  that  the  plaintiffs,  who  had  carried  oo  the 
it  is  not  neces-    busincss  of  bankers  at  Paris,  had  advanced  a  sum  of  S4L 

sary  in  an  ac« 

tion  brought  to  a  person  named  Wynch,  at  the  instance  of  the  defei- 
neydll!^to'th^m  ^^^^^  ^"^  ^^^^  ^^^  plaintiffs  had  afterwards  become  buk- 
b^Jt^*""^  to  "*P'*  '^  further  appeared  that,  on  the  Ist  of  July,  18SI, 
prove  that  they  a  concordat  had  been  signed  by  the  creditors  of  the  pfaoB- 
theirpartofthe  tiffs  (a).     This  concordat  stated  that  two  of  the  p^^i"*^ 

concordat^  but 

they  should 

shew  that  the  action  is  brought  with  the  assent  of  the  commissiODers  named  therelii. 


(a)  On  the  subject  of  concordait, 
it  is  by  the  Code  de  Commerce^ 
chap.  8»  sec.  2,  ordsdned  as  fol- 
lows : — 

519.  II  nc  pourra  ^tre  consent! 
de  trait6  entre  les  cr^anciers  dclibc- 
fans  et  le  debiteur  fiailli  qu'apres 
raccomplissement  des  formalit^s 
ci-dessous  presents: — 

Ce  traits  ne  s'^tablira  que  par  le 
concours  d'un  nombre  des  cr^an- 
ciers  formant  la  majohte  et  repr^- 
sentant  en  outre  par  leurs  litres 
de    crdances   v<:rifi^es   les    trois 


quarts  de  la  totality  dei 
dueSf  selon  Petat  des  crteiea  ^ 
rifi<^e8  et  enregiilrto,  confow^- 
ment  ^  la  section  IV,  da  eh^ittc 
VII ;  le  tout  ^  peine  de  fwiBitA. 

520.  Les  crdanders  hypoA^ 
caires  inscrits/eC  ceux  nsatitta 
gKge  n'auroDt  point  de  miz 
les  deliberations  rdstivsi  ss 
cordat. 

521.  Si  Texamen  des  weUi, 
livres  et  papiers  du  failfi,  doase 
quelque  presomption  de  banqoe- 
route,  il  ne  pourra  etre  fsit 


•  J 
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Messrs.  Orr  and  Fladgate,  had  agreed  to  make  certain 
payments  to  the  creditors^  and  also  to  give  them  the  bene- 
fit of  the  result  of  a  litigated  claim^  which  belonged  to  Mr. 
Orr,  and  then  stated  as  follows : — 

Article  3. — The  creditors  accept  the  engagements  and 
transfers  resulting  from  the  aforesaid  articles,  and  by  means 
of  which  they  make  a  surrender  pure  and  simple,  defini- 
tive and  entire  to  the  hands  of  Orr,  Goldsmid^  and  Com- 
pany,  of  all  that  may  remain  due  to  them  in  principal,  in- 
terest, and  charges. 

Article  4. — This  remittance  is  consented  to,  with 
the  condition  that  Messrs.  Orr  and  Fladgate  shall  be 
charged  collectively  or  separately,  in  the  case  that  the  one 


1833. 


traits  6ntre  le  failli  et  les  cr^- 
anciers,  k  peine  de  nullit6:  le 
coromissaire  veillera  k  Pex^cution 
de  la  presente  disposition. 

522.  Le  concordat,  s'il  est  con- 
sentif  sera,  k  peine  de  nuUite, 
sign^  stance  tenante :  si  la  majo- 
rity des  cr^anciers  presens  consent 
au  concordat,  mais  ne  forme  pas 
les  trois  quarts  en  somme,  la  deli- 
beration sera  remise  a  huitaine 
pour  tout  d^lai. 

523.  Les  cr^anciers  opposans  au 
concordat  seront  tenus  de  faire 
signifier  leurs  oppositions  aux 
syndics  et  au  failli  dans  huitaine 

POUR  TOUT  DELAI. 

524.  Le  traits  sera  homologu^ 
dans  la  huitaine  du  jugement  sur 
lea  oppositions.  L'homologation 
le  rendra  obligatoire  pour  tous  les 
creanciers,  et  conservera  Thypo. 
th^que  k  chacun  d'eux  sur  les  im- 
meubles  du  failli:  k  cet  effet,  les 
syndics  seront  tenus  de  faire  in- 
scrire  aux  hypoth^ques  le  juge- 
ment dliomologation,  k  moins 
qu'il  n'y  ait  et^  d^rog^  par  le  con- 
cordat. 


525.  L'homologation  ^tant  sig- 
nifi^e  aux  syndics  provisoires  ceux- 
ci  rendront  leur  compte  ddfinitif 
au  failli  en  presence  du  commis- 
saire,  ce  compte  sera  d^battu  et 
arrets.  En  cas  de  contestation  le 
tribunal  de  commerce  prononcera: 
les  syndics  reroettront  ensuite  au 
failli  I'universalite  de  ses  biens,  ses 
lifres,  papiers  effete.  Le  failli  don- 
nera  d^charge  les  fonctions  du 
commissure  et  des  syndics  ces- 
seront,  et  il  sera  dress^  du  tout 
proc^s-verbal  par  le  com  mi  s- 
saire. 

526.  Le  tribunal  de  commerce 
pourra  pour  cause  d'inconduite 
ou  de  fraude  lefuser  homologa- 
tion du  concordat,  et  dans  ce  cas 
le  failli  sera  en  prevention  de  ban- 
queroute  et  ren?oy<^  de  droit  de- 
vant  le  magistrat  de  surety  qui 
sera  tenu  de  poursuivre  d'office. 
S'il  accorde  l'homologation  le  tri- 
bunal ddclarera  le  failli  excusable 
et  susceptible  d'etre  rehabilit^  aux 
conditions  exprim^s  au  titre  ci- 

aprbs  DB  LA  REHABILITATION. 
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of  them  shall  refuse  to  concur  in  it,  to  follow  the  liquida- 
tions of  the  firm  of  Orr,  Goldsmidj  and  Company,  with  the 
concurrence  and  under  the  inspection  of  two  commission- 
ers hereinafter  mentioned.  Messrs.  Wright  Truffait,  and 
Sloper^  are  named  commissioners,  in  order  to  concur  in 
the  liquidation  in  question. 

Article  5.  In  default  of  the  house  of  Orr,  Goldsmid, 
and  Company^  executing  faithfully  the  present  concordat 
in  its  different  parts^  it  shall  be  deprived  of  the  benefit 
that  results  therefrom;  and,  after  a  declaration  of  their  de- 
fault, the  creditors  shall  re-enter  into  their  full  rights,  and 
that  which  they  shaU  have  been  paid  shall  be  considered 
as  simply  on  account. 

Article  7. — Under  the  faith  of  the  execution  of  the  pre- 
sent concordat,  in  its  several  parts,  the  creditors  re-instate 
the  members  of  the  firm  of  Orr,  Goldsmid,  and  Company, 
in  the  administration  of  their  goods,  in  whatever  country 
that  administration  may  be  exercised.  They  make  null, 
in  every  necessary  case,  all  acts,  which  be  opposed  to  the 
said  administration. 

This  concordat  had  been  confirmed  by  the  Cour  de  Com- 
merce of  the  department  of  the  Seine  in  France. 

There  was  no  dispute  respecting  the  advance  of  the 
money,  and  a  copy  of  the  confirmation  of  the  concordat 
was  read  in  evidence  by  consent. 

It  was  proved  by  M.  Colin,  an  advocate  at  the  French 
bar,  that  two  parties  may  contract  for  a  third,  if  it  be  for 
his  benefit  (a). 

Kelly,  for  the  defendant. — I  submit  that  the  plaintiffs 
cannot  maintain  this  action  without  proving  the  assent  of 
the  commissioners   named  in  the  concordat. 

(a)  Code  Civile^  art.  1121,  *'  On  doDation  que  Ton  fait  k  un  autre, 

peut  pareillement  stipuler  au  pro-  Celui  qui  a  Mt  cette  stipulation 

fit  d*un  tiers  lorsque  telle  est  la  ne  peut  plus  la  revoqucr  si  le  tiers 

condition  d'une  stipulation    que  a  declard  vouloir  en  profiler/' 
Ton  fait  pour  soimeme  ou  d'une 
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To  shew  this,  the  following  letter,  written  by  the  com- 
missioners to  the  plaintifPs  attorney,  was  given  in  evi- 
Qcnce  * 

"  1 1  Rue  Lafitte,  Paris,  23  Nov.  1832. 

"  In  the  matter  of  Orr  and  Co.  versus  Browne. 

**  Sir, — We  enclose  you  the  original  office-copy  of  the 
judgment,  ratifying  and  confirming  the  concordat  of  Messrs. 
Orr,  Goldsmid,  and  Co.  We  do  not  know  what  degree 
of  importance  may  be  attached  to  our  assurance,  should 
Mr.  Browne  persist  in  his  defence  and  go  into  court ;  but 
we  think  it  proper  to  send  you  with  this  document  our  as- 
surance as  to  its  correctness  and  authenticity.  We  trust 
you  will  continue  to  give  the  affair  your  best  attention,  and 
that  the  measures  which  you  have  taken  will  soon  suc- 
ceed in  realizing  the  just  claim  of  the  three  against  Mr. 
Browne.     We  are.  Sir,  yours  obed., 

''  George  Wright  H.  Truffait, 
**  Robert  Sloper." 

**  It  may  be  added  that  the  commissioners  would  not 
sanction  any  settlement  that  Browne  could  make  with  Orr, 
imless  Mr.  Fladgate  consented  thereto." 

KeUy. — I  submit  that  the  plaintiffs  should  shew,  that 
they  have  performed  their  part  of  the  agreement  contained 
in  the  concordat. 

Mr.  Justice  J.  Parke. — By  the  concordat ^  the  plaintiffs 
are  reinstated,  and  they  can  only  be  ousted  after  a  decla- 
ration of  their   default.     The  plaintiffs  have  made   out 

their  case. 

Verdict  for  the  plaintiffs. 

Sir  J.  Scarlett  and  Curwood,  for  the  plaintiffs. 

Kelly,  for  the  defendant. 

[Attornies — W,  Fladgate,  and  Browne-I 
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> — V — ^  Shepherd  v.  Cafe. 

The carriigeof   ^ASE. — The  first  count  of  the  declaration  stated,  tbi 
A.  being  on  the  fj^Q  plaintiff  had  Sent  a  chaise  to  a  person  named  Portlo^ 

preiDises  of  B»t 

was  seised  by  c.  to  be  repaired;  and  that,  while  it  was  so  in  the  possesdoi 

A  to  his  hmd-  of  Portlock,  the  defendant  had  seized  and  sold  iL    TbeR 

i^n^of  towAr  ^*^  *'*^  ^  count  in  trover.     Plea — General  issue. 
brought  by  J.        It  appeared  that  the  plaintiff  had  oriinnally  sent  tk 

•gainst  C,  a  wit-      ,.*^^^t^,,,  f»i.. 

neuproredthat  chaise  to  Mr.  PortlocK,  who  was  a  coacnmafcer,  tbrtte 

premises^?-a*  purpose  of  having  it  repaired ;  but  that»  after  the  repni 

^  "b*  A*"  *  ^^^^  completed,  the  plaintiff  took  it  away»  and  seb» 

he  had  a  lease  quently  sent  it  back  to  Mr.  Portlock*8,  "  on  standing*  fir 

dial Xlrase  the  purpose  of  its  being  sold,  if  a  sum  of  40  or  45  guinesi 

l?"*'^^^/^  could  be  obtained  for  it.     WhUe  it  remained  so  «• 

duced  and  given 

in  evidence,  and  standing,"  it  was  seized  and  sold  by  the  defendant  It 
quiescence  in  was  proved  to  be  usual  for  coachmakers  to  have  caniagii 
wouw'll^dis-  ^^  standing,  for  the  purpose  of  sale;  and  that  thef 
pense  with  such  charged  a  certain  sum  per  week  while  a  carriage  so  re- 
mained, and  also  a  per  centage  on  the  price  when  theev- 
riage  was  sold. 

The  defence  was,  that  Mr.  Portlock  owed  rent  to  kii 
landlord,  Mr.  Peake^  and  that  the  defendant  seised  tbe 
chaise  under  a  distress  for  rent. 

A  witness  stated,  that  Mr.  Portlock  was  the  tenant  of 
Mr.  Peake,  and  had  occupied  the  premises  for  more  dua 
a  year;  but  that  he  held  the  premises  under  a  lease. 

Mr.  Justice  J.  Parke. — The  lease  must  be  put  in. 

F.  Pollock,  for  the  defendant.— I  submit,  that  if  Iprofe 
that  Mr.  Portlock  acquiesced  in  the  distress,  that  will  be 
sufficient,  without  proof  of  the  lease. 

Mr.  Justice  J.  Parke. — I  think  that,  as  there  is  a  lease, 
you  must  put  it  in  and  prove  it  in  the  regular  way.  The 
plaintiff  is  entitled  to  a  verdict 

Verdict  for  the  plaintiff — Damages  38il 
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Thesigert  for  the  plaintiff. 

F.  Pollock  and  Comyn^  for  the  defendant. 

[Attornies — Woodhouse,  and  J.  Hamilton,^ 


Foreman  and  Another,  Executor  and  Executrix  of  Phil- 

ADELPHUS  JeYES  ©•  FrEDERICUS  JeYES.  j^^^  i^^j^ 

JJEBT  on  bond 9  with  counts  upon  two  promissory  notes,  a  bond  condi- 
Pleas  to  the  first  count— ^on  eat  factum,  solvit  ad  diem,  i)oooi.*o«m day 
and  solvit  post  diem.    Pleas  to  the  other  counts — iVf7  debet,  ^^e  y«"»  ^^^ 

'^  ^  the  date,  and  to 

and  to  the  whole  declaration,  a  set-off.  pay  interest,  half 

The  bond  was  put  in.     It  was  dated  August  2,   1818^  nfea/dme,  only 

and  was  in  the  penal  sum  of  2,000/.,  and  upon  the  follow-  "q"|fe»*»t«"P 

*^  .  "^"^  '***  amount 

ing  condition: — "  The  condition  of  the  above-written  obli-  of  the  principal 
gation  is  such,  that,  if  the  above  bounden  Fredericus 
Jeyes,  his  heirs,  executors,  or  administrators,  do  and  shall 
well  and  truly  pay  to  the  said  Philadelphus  Jeyes,  his  ex- 
ecutors^ administrators,  or  assigns,  the  full  sum  of  1 ,000/. 
of  good  and  lawful  money  of  Great  Britain,  and  interest, 
on  the  Sd  day  of  August,  which  will  be  in  the  year  of  our 
Lord,  1823;  and  also  do  and  shall  well  and  truly  pay  or 
cause  to  be  paid,  half  yearly,  the  interest  to  accrue  due  on 
the  said  1,000/.,  after  the  rate  of  five  pounds  by  the  hun- 
dred by  the  year,  that  is  to  say,  on  the  2d  day  of  Fe- 
bruary and  the  2d  day  of  August,  in  each  and  every  year, 
or  within  fourteen  days  then  next  following;  the  first  pay- 
ment thereof  to  be  made  on  the  2d  of  February  next,  or 
within  fourteen  days  then  next  following,  then  the  above 
written  obligation  to  be  void." 
The  bond  was  on  a  51.  stamp. 

Miller,  for  the  defendant. — I  submit  that  this  bond  is 
not  properly  stamped.  It  is  a  bond  to  pay  1,000/.  on  a 
certain  day,  and  to  pay  certain  sums  more  as  interest,  on 
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1833.  other  certain  days.  This  stamp  is  only  suffident  br  i 
bond  of  1,000/.,  and  not  so  for  a  bond  for  l^tSOL,wtiik 
this  bond  really  b.  By  the  stamp  act,  55  Greo.  4,  c  IM^ 
'*  a  bond  given  as  a  security  for  the  payment  of  any  dei- 
nite  and  certain  sum  of  money,'*  is  where  the  sum  exoedi 
600/.  and  does  not  exceed  1,000/.,  to  bear  a  stamp  of  &; 
but  where  the  sum  exceeds  1,000/.  and  does  not  exceed 
2,000/.,  the  stamp  ought  to  be  six  pounds;  andinds 
same  statute,  bonds  "  given  as  a  security  for  the  paymoft 
of  any  annuity,  or  of  any  sum  or  sums  of  money  at  sUtel 
periods  {not  being  interest  for  any  principal  sum,  nor  nit 
reserved  or  payable  upon  any  lease  or  tack,**)  are  miit 
liable  to  a  different  duty. 

Mr.  Justice  J.  Parke. — This  latter  enactment  may  eifber 
mean  that  interest  is  not  to  be  reckoned  in  calculating  tk 
stamp  duty,  or  that  it  is  to  be  charged  at  a  different  ntb 
I  know  it  has  been  decided,  that  a  bill  ^ven  for  a  certai 
sum  and  interest,  only  requires  a  stamp  for  the  amount  of 
the  principal. 

Miller. — This  is  not  the  case  of  an  ordinary  bond  t» 
pay  a  certain  sum  on  or  before  a  particular  day,  when,  bf 
paying  the  principal  at  once,  the  party  would  not  be  liable 
to  interest;  but  here  the  principal  is  to  be  paid  on  the  Sod 
of  August,  1823,  and  the  other  sums  must  also  be  paid  for 
interest  at  all  events ;  therefore,  nothing  can  be  more  d^ 
finite  and  certain  than  the  amount  to  be  paid.  In  the  cue 
of  Attree  v.  Anscomb  and  Others  (a),  it  was  held  that  i 
bond  conditioned  for  the  payment,  by  quarterly  paymenUi 
of  an  annual  rent  of  865/.  for  the  tolls  of  Brighton  Ma^ 
ket  was  a  bond  within  that  branch  of  the  stamp  act  wliicb 
imposes  a  duty  on  bonds  given  as  a  security  for  the  pay* 
ment  of  any  definite  and  certain  sum  of  money. 

(a)  2  M.  &  S.  88.    That  case     tutes  are  worded  exactly  alike»i9 
was  decided  on  the  stamp  act,  48      far  as  regards  this  point. 
Geo.  3,  c.  149;  but  the  two  sta- 
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Campbell,  S.  G.,  for  the  plaintiff. — The  amount  of  the 
is  meant  to  be  the  sum  lent^  and  not  the  interest  to  be 
paid  upon  it. 

Mr.  Justice  J.  Parke. — I  think  the  stamp  is  suflScient, 
and  therefore  the  bond  may  be  read  (a). 


The  bond  was  read. 


The  cause  was  referred. 


Campbell,  S.  G.,  and  Kelly,  for  the  plaintiffs. 

Miller,  for  the  defendant. 

[Attornies — H,  Watson  and  F.  Jei/es.'] 


(a)  In  the  case  of  Deardeny. 
BijMu,  1  M.  &  R.  130,  a  bond  had 
been  ^ven  for  the  payment  of 
200/.,  with  lawful  interest,  by  the 
payment  of  instalments  of  2/.  85. 
per  month,  **  until  the  sum  of 
200/.,  and  interest  upon  the  whole 
sum  throughout  the  time  afore- 


ssdd  shall  be  fiilly  paid  and  satis- 
fied.'* This  bond  bore  a  2/.  stamp, 
which  was  the  proper  stamp  on 
200/.y  and  it  was  held  to  be  suffi- 
cient. See  also  Dixon  v*Bjohin- 
son,  ante,  p.  96,  and  the  cases  there 
cited. 


Sitting  in  London  qfter  Hilary  Term,  1833. 


BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


LUXPORD  9.  LaROE.  P^^^  3^^ 

X  HE  declaration  stated,  that  the  plaintiff,  before  and  in  an  action 
at  the  time  &c.,  was  lawfuUy  possessed  of  a  certain  boat  or  Snof  a^tMm" 

▼etsel  for 
swamping  a 
loaded  wherry  on  the  river  by  m  swell  produced  by  a  too  rapid  rate  of  passage,  the  jury,  to  find  Ibr 
the  plaintiff,  must  be  satisfied  that  the  mischief  was  occasioned  by  tlie  swell  alone:  and  if  they 
think  it  doubtful  whether  it  was  or  not,  or  think  thatjhe  plaintiff  contributed  to  the  injury  he  sus- 
tained by  his  own  improper  conduct,  either  in  mismanaging  or  overloading  the  boat,  they  must  find 
their  ferdictfor  the  defendant 
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1833.  vessel  of  great  value,  then  lawfully  being  in  the  rim 
Thames,  &c,,  and  the  defendant  was  then  the  captain  ml 
commander  of  a  certain  steam  boat  or  vessel,  then  ihi 
being  in  the  river  Thames,  &c.,  and  then  and  there  hi 
the  care,  management,  and  government  of  the  same;  jck 
the  defendant,  not  regarding  his  duty»  &c.,  whilst  the  ail 
boat  or  vessel  of  tJie  said  plaintiff  was  so  in  the  river 
Thames,  &c.,  so  carelessly,  negligently,  and  impropcrif 
behaved  and  conducted  himself,  in  and  about  the  maIllg^ 
ment  and  government  of  the  said  steam  boat  or  veadt 
and  so  carelessly,  negligently,  and  improperly  minagel 
and  governed  the  same,  that  by  means  and  in  consequeMe 
of  the  carelessness,  negligence,  and  improper  conduct  of 
the  defendant  in  that  behalf,  the  said  steam  boat  thenanl 
there  wrongfully,  negligently,  and  improperly  was  propel- 
led, and  did  sail  and  go  in  the  said  river  Thames  so  rtfil- 
ly,  quickly,  and  improperly,  that  by  means  and  in  codk- 
quence  thereof,  the  said  steam  boat  or  vessel  then  ni 
there  caused  and  occasioned  the  waters  of  a  certain  put 
of  the  said  river  Thames  to  become,  and  the  same  theve* 
by  then  and  there  did  become,  and  were,  so  agitated,  rough, 
uneven,  and  dangerous,  that  thereby  the  said  boat  or  ves- 
sel of  the  said  plaintiff y  then  being  in  the  said  part  of  the 
said  river  Thames  where  the  waters  thereof  were  so  agi- 
tated and  dangerous,  as  aforesaid,  then  and  there  became^ 
and  was  filled  with  water,  swamped,  and  sunk,  &&;  aad 
by  means  of  the  premises,  the  plaintiff  being  in  Ait  $mi 
boat  when  the  same  was  filled  with  water  as  aforesaid, 
was  greatly  wetted,  and  in  great  danger  of  being  drowned, 
and,  in  being  saved  and  escaping  from  drowning,  becaaeei 
and  was,  greatly  bruised,  wounded,  and  injured;  and abs 
by  means  of  the  premises,  divers  goods,  &c*,  to  wit,  lea 
quarters  of  oats,  of  great  value,  &e.,  being  in  the  said  boat 
or  vessel  of  the  said  plaintiff,  when  the  same  was  sunk  ai 
aforesaid,  then  and  there  became  and  were  greatly  da- 
maged and  spoiled ;  and  also,  by  means  of  the  premiiei* 
not  only  the  said  boat  or  vessel  of  the  said  plaintiff  b^ 
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came  and  was  greatly  damaged  and  injured ,  and  the  said 
plaintiff  was  put  to  a  great  expense,  &c.  in  and  about  re- 
pairing of  the  damage  done  to  the  same ;  bui^  also,  by 
means  of  the  premises^  he  the  said  plaintiff  lost  and  was 
deprived  of  all  the  profits  and  advantages  which  might 
and  would  have  arisen  and  accrued  to  him  from  the  use  of 
kis  said  boat  or  vessel,  if  the  same  had  not  been  sunk  and 
injured  as  aforesaid,  &c.     Plea — the  general  issue. 

According  to  the  evidence  on  the  part  of  the  plaintiff, 
it  appeared,  that  on  the  evening  of  Friday,  the  28th  of 
October,  1831,  the  plaintiff  was  going  in  a  boat  with  ten 
quarters  of  oats  in  it  doton  the  river  towards  Greenwich ; 
that  the  tide  being  against  him,  he  kept  close  to  the  south 
shore ;  that  about  six  o'clock,  when  he  was  at  Rotherhithe, 
two  steam  boats,  one  called  the  Essex  and  the  other  the 
Yorkshireman,  came  by  him  up  the  river,  at  intervals  of 
about  five  minutes  ;  that  both,  on  being  hailed,  eased  their 
Bteam,  and  passed  without  any  injury  to  the  plaintiff's 
boat ;  that  a  few  minutes  after,  the  Albion,  commanded 
by  the  defendant,  came  along,  about  the  middle  of  the 
river,  at  the  rate  of  eleven  or  twelve  miles  an  hour;  that 
she  was  hailed,  but  did  not  stop,  and  that,  by  means  of  the 
swell  occasioned   by  her  rapid  progress,  the  plaintiff's 
boat  was  swamped  and  sunk,  the  plaintiff  himself  immers- 
ed in  the  water  up  to  his  shoulders,  and  the  sacks  of  oats 
set  floating  about  the  river;  that  the  plaintiff  was  picked 
up,  and  the  boat  raised,  and  more  than  half  the  corn 
taken  down  by  him  to  Greenwich  in  it  the  same  evening ; 
that  the  remainder  was  taken  down  in  another  boat  the  next 
morning ;  and  that  the  plaintiff  was  confined  to  his  house 
for  about  a  week.     No  evidence  was  given  on  the  subject 
of  damage  to  the  boat,  and  the  witness  called  to  prove  the 
damage  to  the  oats  failed  in  making  it  out.     The  plain- 
tiff's witnesses  said  that  the  boat  was  eight  or  nine  inches 
out  of  the  water  at  midships,  and  about  a  foot  out  at  the 
bows.     They  added,  that  the  plaintiff  turned  her  head  to 
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1833.  the  swells  but  she  had  not  power  to  lift  herself  over  k; 
and  the  water,  in  consequence,  came  right  over  her  bon 
On  the  part  of  the  defendant,  it  was  proved,  that,  oi 
the  following  day,  a  letter  was  written  by  some  one  in  the 
name  and  by  the  authority  of  the  plaintiff  to  the  secreta; 
of  the  Steam  Company — it  was  as  follows: — 

''  Greenwich,  October  29th,  I&il. 

"  To  J.  Miller,  Esq. 

"  Sir, — Coming  down  the  Pool  last  evening  with  tm 

quarters  of  oats  in  my  charge  belonging  to  Messrs.  Conli- 

rys,   butchers  of  Greenwich,  I  was  met  by  the  Albki 

steam  packet  going  up  the  Pool,  the  swell  fromwbidi 

sunk  my  boat,  containing  the  above-mentioned  cora.   h 

consequence  I  was  subjected  to  lOs.  easpenses  for  the  m- 

sistance  of  watermen  to  get  up  the  same^  and  bring  itdom 

to  Greenwich;  and  I  have  likewise  been  subjected  toiE- 

ability  of  making  good  the  damage  done  to  the  com,  windi 

the  proprietor  states  to  be  4^ .  per  quarter  worse  by  tbe 

accident.     By  giving  me  a  remuneration  equivaleni  to  ik 

above  expenses,  I  shall  feel  myself  satisfied,  otherwise  I 

shall  be  under  the  necessity  of  seeking  redress  in  anodiff 

quarter.     I  am.  Sir,  yours,  &c. 

''  Robert  Luxford, 

Waterman." 


In  consequence  of  this  the  secretary  communicated  wi 

the  captain,  the  defendant,  and  requested  the  plaintiff  to 

attend  and  explain  the  transaction,  which  he  did  in  the 

course  of  two  or  three  days;  and,  in  course  of  conversatioo 

on  the  subject,  he  said  that  he  knew  the  Albion  by  hef 

length,  and  saw  her  about  passing  him  when  his  boat  woi 

swamped.    Shortly  after  the  interview,  at  which  notUug 

was  said  about  any  personal  injury ,  the  following  letter 

was  received  by  the  defendant  from  the  plaintiflTs  attcNV 

ney: — 

**  Fumival*s  Inn,  2nd  November,  I8SI. 

"  Sir, — I  am  directed  by  Robert  Luxford  to  applj  to 
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you  for  a  compensation  for  the  very  serious  injury  he  has  i833. 

sustained  by  being  swamped  by  the  Albion  Steam  Boat  on 


LUXFORD 


Largc. 


Friday  last;  I  will,  therefore,  thank  you  to  inform  me  of  the  v. 

name  of  your  attorney,  to  whom  I  may  send  process.     I 
am^  Sir,  your  obedient  servant, 

Thomas  Flower.'* 


It  was  also  proved  by  several  of  the  crew  of  the  Albion, 
that  at  Greenwich  she  was  put  on  half  speed,  and  went 
only  at  the  rate  of  about  four  miles  and  a  half  an  hour,  in 
addition  to  the  tide,  which  was  running  about  two  miles 
and  three  quarters  or  three  miles  an  hour ;  that  the  York- 
shireman  was  about  a  quarter  of  a  mile  a-head  of  the 
Albion  at  the  time  in  question ;  and  that  it  would  be  about 
that  distance  off  when  its  swell  would  reach  the  shore.  It 
was  further  proved,  that  the  plaintiff  had  only  borrowed 
the  boat  for  the  occasion,  and  returned  it  uninjured  the 
same  evening;  and  the  person  for  whom  it  was  built  prov- 
ed that  he  had  once  loaded  it  with  potatoes,  which  weigh- 
ed four  hundred  weight  less  than  the  ten  quarters  of  oats, 
and  it  had  not  then  more  than  three  or  four  inches  free 
board,  and  he  considered  it  was  not  safe  to  carry  even  that 
weight,  except  in  very  fine  weather.  The  person  to  whom 
the  oats  were  delivered  said,  that  he  had  not  made  any 
charge  against  the  plaintiff  in  respect  of  the  oats,  nor  had 
he  said  anything  about  their  being  4^.  a  quarter  worse ; 
but,  on  the  contrary,  on  the  plaintiff's  complaining  of  the 
accident  the  next  morning,  he  paid  him  and  the  men  who 
assisted  him  for  their  additional  trouble  (a). 


(a)  It  also  appeared   that  the  reference  to  the  observations  of 

plaintiff,  on  beinf(  remonstrated  counsel  on  both  sides,  said,  that 

with  for  going  to  law  under  such  perhaps  it  might  be  difficult  for  a 

circumstances,  said,  that  his  attor-  poor  person  to  bring  a  cause  into 

ney  had  undertaken  to  bring  the  Court  without  some  such  assist- 

action  for  him  on  the  terms  of  ance ;  but  he  could  not  say,  that, 

**  no  purchase  no  pay."     Upon  upon  the  whole,  it  was  a  practice 

this  the  Lord  Chief  Justice,  with  to  be  approved  of. 

VOL.  V.  F  F 
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Plati,  Tor  the  defendant,  contended — Firsi^  that,  if,  u 
the  plaintiff  said,  the  Albion  was  about  passing  him  it  the 
time  his  boat  was  swamped,  it  could  not  have  been  the 
swell  of  the  Albion  that  occasioned  the  swamping,  u  it 
would  not  reach  the  shore  till  some  considerable  time  af- 
ter— and  Secondly 9  that,  supposing  it  was^  yet  the  plaintiiF, 
by  his  improper  conduct  in  overloading  his  boat,  miut 
have  brought  the  injury  upon  himself,  and  could  not  eon- 
plain  of  the  defendant. 


Denman.C.  J.,  in  summing  up,  {inter  alia)^ 
seems  to  me  in  this  case  that  the  plain  tifFs  claim  must  be 
confined  to  the  personal  injury  he  has  sustainedi  u  dK 
boat  was  not  his^  and  the  corn  was  not  his.  And  the 
question  for  you  will  be,  whether  he  is  entitled  to  look  H 
this  defendant  for  compensation.  The  defendant  nji— 
First,  that  the  swell  was  not  occasioned  by  the  Albion— 
secondly,  that  the  plaintifiTs  boat  was  improperly  loaded; 
and»  according  to  your  opinion  upon  these  points,  joa 
will  find  your  verdict  for  the  plaintiflf  or  the  defendant 
If  you  think  that  the  swell  was  not  occasioned  by  the  de- 
fendant's negligent  management  of  the  Albion,  or  that  it 
was  the  plaintiff's  own  negligence  in  loading  his  boat  ai 
he  did,  which  occasioned  the  injury,  then  you  cannot  find 
any  verdict  against  the  defendant.  [His  Lordship  read 
the  evidence,  and  commented  upon  it,  and  concluded  hj 
saying] — You  must  be  satisfied  that  the  Albion  was  going 
at  too  great  speed,  and  thereby  occasioned  the  swell;  and 
you  will  have  to  say  whether  it  was  that  swell  almt 
which  occasioned  the  injury,  or  whether  it  is  doubtfmlibA 
such  was  the  case,  for  that  will  be  enough  to  prevent  the 
plaintiff's  recovering.  If  you  are  satisfied  that  the  de- 
fendant's vessel  occasioned  the  injury  by  its  improper  speed, 
and  that  the  plaintiff*  was  not  in  fault,  and  c/ac/ no/ confn* 
buie  to  his  misfortune  by  his  improper  management  of  hii 
boat,  then  you  will  find  for  the  plaintiff*,  and  give  him  such 
damages  as  you  consider  him  entitled  to. 
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The  jury  consulted  for  some  time  and  afterwards  retir- 
ed, and  eventually  found  a — 

Verdict  for  the  plaintiff— Damages  51. 

Law,  C.  S.y  and  Ryland,  for  the  plaintiff. 

Plati  and  Paynes  for  the  defendant. 

[Attornies — Flower ,  and  /.  R.  Thonuon.'] 

See  the  case  of  Vennall  v.  Gar-  gree  in  fault  in  not  endeavouring 

ner,  ICromp.&Meeson,  21,  which  to  prevent  \V*    See  also  the  cases  * 

decides,  that,  "  in  case  for  running  of  Wakeman  v.  RobinsoHy  8  J.  B. 

down  a  ship  neither  can  recover  Moore,63;  Chaplinv.  HaweSyVo], 3 

wlien  both  are  in  the  wrong;  but  of  these  Reports,  p.  554;  Lac/c  v. 

Ibe  plaintiff  may  recover,  although  Seward,  Vol.4,  p.  106;  and  Plucks 

he  might  have  prevented  the  col-  well  v.  Wilson,  Bart.,  antCf  p.  375. 
lision^  provided  he  was  in  no  de- 


LUXFORD 
V, 

Large. 


Bbnnino  V,  Dove.  p^.^.  2ful. 


The 


E,  first  count  of  the  declaration  stated,  that,  on  tha  yf.  having  print- 
lOth  of  December,  1827,  it  was  agreed  between  the  plain-  loo  copies  to  B., 
tiff  and  defendant  in  manner  following,  (that  is  to  say),  Jo^^^f^'^"®''  *' 
**  The  said  defendant  then  and  there  agreed  to  sell  to  the  binding  himself 
said  plaintiff,  and  the  said  plaintiff  then  and  there  agreed  others,  in 
to  buy  of  the  said  defendant  divers,  to  wit,  three  hundred  ^gi^^andln^in- 

gle  copies  under 
50s.  a  copy,  un- 
til B.'s  300  were  sold,  or  his  consent  was  obtained.  In  his  letter,  which  constituted  the  agreement,  he 
u&d  to  B.  **l  do  not  expect  you  to  sell  under  48«.  and  50«.,  but  do  as  you  like." — When  B.  had 
•old  a  part  of  the  300  copies,  he  went  into  partnership  with  C,  and  transferred  all  his  stock  at 
the  cost  price.  He  also  sold  some  copies  at  45;.  and  465. — A.,  in  contravention  of  his  agreement, 
told  under  the  stipulated  prices;  but,  on  being  threatened  with  proceedings  by  B,,  persuaded  D., 
who  had  purchased  the  principal  part,  to  consent  to  give  them  back,  if  it  would  satisfy  B» — D.  had 
an  interview  with  B.,  and  told  him  this.  D.  said,  tliat  he  understood  the  arrangement  was  a  set- 
tlement of  the  difference,  and  that  B,  went  away  from  the  interview  perfectly  satisfied: — Held,  in 
an  action  by  B.  against  A,  for  a  breach  of  the  agreement,  that  neither  the  underselling  by  B,  nor 
the  transfer  of  the  stock  to  the  partnership,  were  grounds  of  nonsuit ;  but  that  the  arrangement 
with  D.  was  an  answer  to  the  action,  if  the  jury  thought  it  made  an  end  of  the  dispute  between 
the  parties.  Held,  also,  that,  on  the  question  of  damage,  it  might  be  considered  whether  B.*s 
own  underselling  had  or  had  not  contributed  to  affect  the  price  of  the  work  in  the  market. 
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copies  of  a  certain  literary  work,  called  Commentaries  oa 
the  Laws  of  England,  by  the  late  Sir  William  Blackstooe, 
a  new  edition,  with   practical   notes,    by  Joseph  Chitty, 
Esq.,  Barrister  at  Law,  at  and  for  a  certain  price  or  sum 
of  money,  to  wit,  the  sum  of  AOs.  per  copy,  amounting  in 
the  whole  to  a  large  sum  of  money,   to  wit,  the  sum  of 
600/.,  to  be  paid  to  the  said  defendant  by  the  said  plaintiff 
on  the  Monday  following,  the  Ist  day  of  December  afo^^ 
said,  in  the  promissory  notes  of  the  said  plaintiff,  at  three, 
six,  nine,  twelve,  fifteen,  eighteen,  twenty-one,  and  twentj- 
four  months  date,  in  equal  sums,  (he  said  defendimt  not  to 
sell  to  others  numbers  of  the  said  work  in  quires^  under 
48«.  per  copy,  and  single  capies  not  less  than  50^,  ad 
not  to  bring  out  a  new  edition  of  the  said  work  till  tie 
three  hundred  copies  of  the  said  plaintiff^  were  gone,  or  til 
he  the  said  defendant  got  the  consent  of  ike  said plabiiij' 
It  then  averred  mutual  promises  on  the  part  of  the  plain- 
tiff and  defendant  to  perform  their  respective  parts  of  the 
agreement ;  and  that  the  plaintiff  bought  the  books  and 
paid  for  them,  and  then  continued : — **  Yet  the  said  de- 
fendant contriving,  and  wrongfully  and  unjustly  intending, 
to  injure  the  said  plaintiff,  did  not  nor  would  perform  tbe 
said  agreement  nor  his  said  promises  and  undertaking,  bat 
thereby  craftily  and  subtilly  deceived  the  said  plaintiff  in 
this,  to  wit,  that  the  said  defendant  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  and  on  divers  other  dajs 
and  times  between   that  day  and  the  commencement  of 
this  suit,  and  before  the  said  three  hundred   copies  of 
the  said  plaintiff  were  gone,  wrongfully,  and  without  tbe 
consent  of   the  said  plaintiff,    did  sell    to   otkers  nMSh 
bers  of  the  said  work  in  quires  under   4Ss.   per  copy, 
and  single  copies  less  than  50s.;  whereby   the  said  three 
hundred  copies,  of  the  said  plaintiff,  of  the  said  work,  be- 
came and  were  much  lessened  in  value  and  price ,  and  the 
sale  thereof  greatly  injured  and  decreased /  and  tbe  said 
plaintiff  hath  now  on  hand  a  large  number,   to  wit,  one 
hundred  and  fifty  of  the  said  copies  unsold  and  undis- 
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posed  of^  and  hath  thereby  lost  and  been  deprived  of  ^g^^ 
great  gains  and  profits^  amounting  in  the  whole  to  a  large 
sum,  to  wit^  the  sum  of  2001,,  which  he  would  and  might 
otherwise  have  derived  from  the  sale  and  disposition  of  Dove. 
the  said  last-mentioned  copies,  to  wit/'  &c.  The  second 
count  stated  the  agreement  more  briefly ;  and  there  was 
a  count  on  an  account  stated.  The  plea  was  non  as- 
sumpsit. 

It  appeared  that  the  defendant  had  printed  an  edition 
of  Blackstone*s  Commentaries,  by  Mr.  Chitty,  the  bar- 
rister, and,  on  the  1st  of  December,  proposed  to  the  plain- 
tiff, who  was  then  carrying  on  business  as  a  law -bookseller, 
to  sell  him  three  hundred  copies,  at  42s.  a  copy.  The 
plaintiff  objected  to  pay  more  than  40^.,  and  to  that  price 
the  defendant  agreed.  The  material  parts  of  the  plain- 
tiff's letter  were — "  I  will  only  sell  to  others  at  48^.  in 
quires,  and  single  copies  at  50^.,  until  your  three  hundred 

copies  are  sold,  or  till  I  have  your  consent." *'  I  do  not 

expect  you  to  sell  under  4-8s.  and  50^. ;  but  do  as  you 
like." 

On  the  10th  of  December,  1 829,  there  was  what  is  called 
a  trade  sale  by  auction,  at  the  Albion,  at  which  thirteen 
copies,  as  twelve,  were  purchased  by  Simpkin  &  Mar- 
shall, from  the  defendant's  stock,  at  40^.  a  copy ;  and  at  a 
similar  sale  in  March,  1830,  at  which  the  defendant  pre- 
sided, twelve  copies  were  purchased  by  Messrs.  Whittaker, 
and  one  by  Mr.  Doyle,  at  42*.  a  copy.  In  the  month  of 
February,  1829,  the  plaintiff  entered  into  partnership  with 
a  Mr.  Saunders,  and  the  quantity  on  hand,  viz.,  two  hun- 
dred and  four  copies,  was  removed  to  the  premises  of  the 
new  firm.  On  the  1st  of  January,  1831,  another  sale  took 
place,  at  which  Mr.  Henry  Butterworth,  a  law-bookseller, 
purchased,  in  the  first  instance,  twenty-six  copies  at  40*., 
and  after  as  many  as  could  be  were  sold  to  others, 
Mr.  B.  took  the  remainder,  being  fifty-one  copies,  at  the 
same  price.  In  the  month  of  March,  1831,  in  consequence 
of  an  application  made  to  him  by  the  defendant,  Mr.  But- 
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1833.  terwortb  had  an  interview  with  the  plaintiff,  who,  at  tkik 
time^  had  threatened  to  proceed  against  the  defemkit 
Mr.  B.,  in  his  evidence  as  to  that  interview,  said—"! 
stated,  that  I  had  made  arrangements  to  return  all  I  bid 
purchased  at  that  sale,  in  consequence  of  the  agreemcBt 
between  the  plaintiff  and  defendant.  (I  had  sold  dgbt  Oh 
pies  in  the  mean  time,  at  the  regular  subscription  prioeji 
I  did  this  to  prevent  litigation  between  the  parties,  at  i 
sacrifice  to  myself.  The  plaimtiff  told  me,  that  the  wktk 
of  his  stock  was  taken  at  cost  price  as  between  Urn  ad 
Saunders,  I  understood  the  arrangement  made  by  me  be- 
tween the  plaintiff  and  defendant  was  a  settlement  cflk 
difference.  I  should  not  have  returned  the  books  at  mf 
own  loss,  had  it  not  been  for  the  settlement  between  twoptf- 
ties,  whom  I  respected.  The  plaintiff  went  away  perfed* 
ly  satisfied''  It  appeared  further,  that  the  plaintiff's nk 
of  the  work,  from  February  to  Christmas,  1829,  was  foitf- 
one  copies; — in  the  year  1830,  fifteen  copies; — ^in  18S1, 
eighteen  copies;  and  in  183S,  twenty •  four  copies; — som 
of  them  were  sold  at  45^.  and  A6s. ;  but  others  at  two  go- 
neas  and  a  half  to  the  trade,  and  three  guineas  audi 
half  to  gentlemen.  The  quantity  remaining  on  hand  at 
Christmas,  183S,  was  one  hundred  and  six  copies. 

Sir  cf.  Scarlett,  for  the  defendant,  contended,  1st,  diat 
the  plaintiff  was  bound  by  implication  not  to  sell  the  woA 
himself  under  the  price  at  which  the  defendant  was  to  sdl, 
and  that  his  selling  at  45«.  and  4i6s.  was  an  answer  to  tbe 
action,  as  being  against  the  good  faith  and  honour  of  tbe 
contract,  inasmuch  as  it  would  tend  to  prevent  tbe  defen- 
dant from  selling  his  copies  at  all ;  2ndly,  that  the  contract 
was  put  an  end  to  by  the  plaintiff's  going  into  partnership 
in  the  month  of  February,  18^,  with  Mr,  Saunders,  and 
transferring  his  interest  to  the  firm  at  40«.  a  copy,  becaine 
the  undertaking  of  the  defendant  was  only  to  continue  in 
force  till  the  three  hundred  copies  were  sold  by  tbe  pbua- 
tiff,  and  his  parting  with  them  to  a  firm  of  which  he  was  onl; 
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a  partner,  was,  in  fact,  a  selling,  just  as  much  as  it  would  be  1833. 
in  the  case  of  a  joint-stock  company  ;  and,  Srdly,  that  the 
arrangement  come  to  with  Mr.  Henry  Butterworth  was  in 
the  nature  of  an  accord  and  satisfaction  to  the  plaintiff.  Mr. 
Butterworth  told  the  plaintiff  that  he  would  give  back  his 
copies,  which  formed  so  large  a  portion  that  the  rest  must 
be  comparatively  unimportant,  if  it  would  satisfy  him,  and 
make  an  end  of  the  dispute  between  the  parties;  to  which 
the  plaintiff  replied,  that  it  would  be  very  satisfactory,  and 
that,  according  to  his,  Mr.  Butterworth*s,  understanding, 
it  was  to  put  an  end  to  all  differences,  and  the  plaintiff 
went  away  perfectly  satisfied.  On  these  grounds  the 
learned  counsel  submitted  that  the  plaintiff  should  be 
called. 

Denman,  C.  J. — I  think  I  cannot  nonsuit  upon  the  first 
ground,  as  the  facts  relied  on  do  not  appear  to  have  been 
communicated  to  the  defendant ;  and,  with  respect  to  the 
second,  enough  does  not  appear  of  the  terms  on  which 
the  partnership  commenced,  to  justify  me  in  deciding  that 
there  was  a  parting  with  the  books  by  the  plaintiff  within 
the  meaning  of  the  agreement :  with  respect  to  the  third 
ground,  it  does  seem  an  answer  to  the  action. 

On  the  part  of  the  defendant  it  was  proposed  that  a 
juror  should  be  withdrawn.  This  was  objected  to  on  the 
part  of  the  plaintiff,  and  the  case  went  to  the  jury. 

Denman,  C.  J.,  in  summing  up,  after  stating  the  plead- 
ings and  reading  the  letters,  observed — It  seems  that  tlie 
defendant  left  the  plaintiff  at  liberty  to  sell  as  he  pleased, 
but  bound  himself  down  not  to  sell  under  the  prices  stated, 
and  this  is  an  answer  to  some  part  of  the  argument  urged 
in  favour  of  the  defendant.  You  will  have  to  say,  first, 
whether  the  agreement  was  made;  of  this,  there  does  not 
seem  any  doubt;  and  then,  whether  it  was  broken;  and  if 
it  was,  you  must  spell  out  the  damage  as  well  as  you  can 
from  the  evidence.     It  is  a  very  difficult  thing  to  ascertain 


432  CASES  AT  NISI  PRIUS, 

1 833.  the  amount  of  damage.  I  thinks  in  considering  that  subjedf 
you  may  reasonably  consider^  as  damage  must  arise  from  tbe 
effect  produced  upon  the  price  of  the  work  in  the  market, 
by  the  defendant's  having  sold  copies  at  a  sum  lower  tha 
the  stipulated  price,  whether  the  plaintiff's  own  seUingiti&r 
and  4G«.  might  not  have  contributed  to  that  depredalkiL 
If  you  are  satisfied  that  the  agreement  was  broken,  tbes 
you  will  have  to  say  to  what  extent  the  plaintiff  has  iKCi 
injured ;  unless  you  should  be  of  opinion  that  what  took 
place  between  Mr.  Butterworth  and  the  plaintiff  wit  i 
complete  conciliation  up  to  that  time,  and  was  not  confined 
to  Mr.  Butterworth's  individual  transaction  only.  There 
is  no  distinct  evidence  that  the  plaintiff  knew  that  the  d^ 
fendant  had  sold  to  others;  but  Mr.  Butterworth  saySytbit 
he  understood  it  to  be  a  complete  settlement  of  the  diffe^ 
ence  which  existed  between  the  parties,  and  that  hewonU 
not  have  returned  the  books  at  a  loss  to  himself  if  be  bad 
not  wished  to  make  an  end  of  the  disputes  between  them. 
His  Lordship  left  it  to  the  jury  to  say,  in  the  first  in- 
stance, whether  they  thought  Mr.  Butterworth  made  an 
end  to  the  dispute  between  the  parties  altogether,  telling 
them,  that,  if  they  did,  they  should  find  their  verdict  for 
the  defendant;  but,  that,  if  they  did  not,  he  would  read 
over  to  them  the  evidence  upon  the  subject  of  the 
damage  (a). 

The  jury  said,  they  thought  that  the  arrangement  made 
by  Mr.  Butterworth  satisfied  tbe  whole  of  the  difference, 
as  he  said  that  the  plaintiff  went  away  perfectly  satisfied. 

Verdict  for  the  defendant. 

Grainger,  for  the  plaintiff. 

Sir  «7.  Scarlett  and  Kelly,  for  the  defendant. 
[Attornies — Owen  4'  Dixon,  and  AloUoy.'] 

(a)  It  was  at  first  thought  that  men t  of  the  difference,  but  it  tan- 
dam  ages  must  be  given  for  the  cd  out  that  they  were  sold  after 
sale  of  three  copies  after  the  settle-     the  action  was  commenced. 
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1832. 

Miller  v.  Hamilton. 

A.SSUMPSIT  for  goods  sold  and  delivered.  Abakerdeiiver- 

The  plaintiff  was  a  baker,  and  sought  to  recover  from  ^^ciTto  Jwk 
the  defendant  a  sum  of  6/.  I5s.  for  bread  delivered  at  his  ^^^  was  paid 

^  __  many  sums  by 

house  from  February  8th  to  March  S^nd^  and  from  April  the  housekeeper 
Srd  to  May  24th,  1830.  It  appeared  that  weekly  bills  were  ^i^^^pteT' 
made  out  and  delivered  every  week  to  the  defendant's  ''w^^y  buis  for 

a  penod  of  tune 

housekeeper^  and  that  the  two  weeks  from  the  22nd  of  subsequent  to  a 
March  to  the  Srd  of  April  had  been  paid,  as  had  also  the  the  housekeeper 
whole  of  the  bills  from  the  24th  of  May  to  the  latter  end  }jf^  .!!!^t?  in 
of  August,  at  which  time  the  housekeeper  left  the  defen-  an  action  by  him 
dant's  service.  A  few  days  after  she  left^  payment  of  the  his  customer  the 
omitted  weeks  was,  for  the  first  time,  demanded  of  the  ^p^dbuis'^that 
defendant  by  the  plaintiff.     It  was  sworn,  on  the  part  of  ^^^  question  of 

"^  negligence  was 

the  plaintiff,  that  the  paid  bills  were  all  separately  receipt-  not  raised,  and 
ed,  though  sometimes  three  or  four  weeks  were  paid  at  was  entiUeTto 

one  time.  theverdict,a8thc 

defendant  did 
not  prove  that 

Campbell^  S.  G.,for  the  defendant. — The  action  cannot  the  housekeeper 
be  maintained.    The  plaintiff  has  trusted  the  housekeeper,  ^^^^^^^of^ 
and  to  her  he  must  look.     It  was  a  weekly  dealing:  and  as  »"K  *«  *>»*^  *" 

quesition. 

soon  as  the  plamtifi  found  that  some  of  the  bills  were  not 
paid,  he  should  have  made  application  to  the  defendant, 
and  complained  of  the  non-payment,  but,  instead  of  doing 
this,  he  continued  to  give  receipts  weekly  from  time  to 
time  afterwards.  If  the  plaintiff  had  gone  after  the  house- 
keeper's omission  to  pay  the  weekly  bills  and  told  the 
plaintiff  of  it,  this  would  not  have  happened;  and  his  not 
doing  so,  but  continuing  to  give  receipts  afterwards,  is 
tantamount  to  an  admission  of  his  having  trusted  her. 

It  was  proved,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  said  to  his  wife,  after  the  housekeeper  left — 
*'  The  old  woman  has  done  us  at  last;" — and  also,  that  he 
told  the  person  who  succeeded  as  housekeeper,  that  he 
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did  not  think  he  could  recover,  as  he  had  acted  wrong  m 
receipting  the  bills  and  leaving  the  back  debt* 


Goulbum^  Serjt,  for  the  plaintiflT,  in  reply^ 
said — There  is  no  proof  that  the  defendant  gave  anj 
money  to  the  housekeeper  for  the  purpose  of  paying  Ihatt 
bills,  and,  without  such  proof,  there  is  no  defence  to  the 
action. 

Denman,  C.  J.,  in  summing  up,  said — The  plaintiff duM 
of  the  defendant  the  amount  of  a  baker**  bilL  The  d^ 
fendant  says  that  he  has  paid  it.  Now  it  seems  to  w^ 
that  the  last  observation  made  by  the  plaintiflTs  comid 
decides  the  case ;  for  it  does  not  appear  that  the  defendairt 
ever  gave  any  money  to  his  housekeeper  to  make  time 
payments  with.  The  plaintiff  thought  that  she  bad  re- 
ceived the  money  when  he  said  '*  the  old  woman  baadooe 
us;"  and  perhaps  we  may  think  so  too;  but,  as  it  is  not 
proved,  we  cannot  act  upon  it.  It  seems  to  me,  therefore, 
that  we  need  not  go  into  the  question  of  negligence,  for 
there  has  been  some  negligence  on  both  sides.  Under 
these  circumstances,  it  appears  to  me,  that  the  verdicC 
should  be  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages  GL  15f; 

Goulbum,  Serjt.,  and  R.  Gurnet/,  for  the  plaintiff. 
Campbell,  S.  G.,  for  the  defendant. 

fAttoraies — Ashley,  and  Tetsdale^  Co.'] 


\ 


HILARY  TERM,  3  WILL.  IV.  435 

1833. 

PROMOTIONS. 

In  the  Vacation  after  Easter  Term,  J.  T.  Coleridge, 
Esq.i  Barrister  at  Law,  was  called  to  the  degree  of  Ser- 
jeant at  Law. 

In  the  same  Vacation,  John  Gurnet/,  Esq.,  one  of  his 
Majesty's  counsel  learned  in  the  law,  was  appointed  one 
of  the  Barons  of  the  Exchequer,  vice  Sir  W,  Garrow, 
Knight,  resigned. 

In  Trinity  Term,  Mr.  Serjeant  Taddy  was  appointed 
her  Majesty's  Attorney-General,  vice  J.  Williams,  "Esq.: 
and  Mr.  Serjeant  Merewether  was  appointed  her  Majesty's 
Solicitor-General,  vice  C.  C  Pepys,  Esq. 

In  the  Vacation  after  Trinity  Term,  Mr.  Serjeant 
Spankie  was  appointed  one  of  his  Majesty's  Serjeants 
learned  in  the  law. 

In  the  same  Vacation,  Mr.  Serjeant  Merewether  receiv- 
ed a  patent  of  precedence;  and  J,  Beames,  Esq.,  H.  H. 
Joy,  Esq.,  C.  7.  Swanston,  Esq.,  and  22.  M,  Rolfe,  Esq., 
were  appointed  his  Majesty's  counsel  learned  in  the  law. 

In  Michaelmas  Term,  Sir  Thomas  Denman,  Knight, 
was  appointed  Lord  Chief  Justice  of  England,  vice  Lord 
Tenterden,  deceased;  and  Sir  William  Home,  Knight, 
was  appointed  his  Majesty's  Attorney-General,  and  John 
Campbell,  Esq.,  his  Majesty's  Solicitor-General. 

In  Hilary  Term,  Thomas  Noon  Talfourd,  Esq.,  was 
called  to  the  degree  of  Serjeant  at  Law. 
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1832. 


COURT  OF  COMMON  PLEAS. 

First  Sitting  at  Nisi  Prius  in  Michaelmas  Tfrm, 

1832. 

BEFORE  MR.  JUSTICB  PARK. 


Nov,  Uth, 

A  debtor,  being 
in  prison,  wrote 
to  the  town    43 
agents  of  his 
creditors'  attor- 


HiLL  and  Another  9.  Elliott. 

Assumpsit  for  goods  sold  and  delivered. 

Instead  of  proving  the  delivery  of  the  goods,  R.  Alex- 
atider^  for  the  plaintiffs,  put  in  a  letter,  written  by  the  de- 
nies, requesting  fendant  when  in  prison  to  the  town  agents  of  the  plain- 

them  to  send  a       .^,       ,.   .  i  i  «,  ,         t-      . 

confidential  titis  ^^sohcitor,  requesting  that  they  would  send  to  him  "a 
wUh  whomhe  Confidential  clerk,"  with  whom  he  might  communicate  on 
might communi-  ([^q  subjcct  of  the  plaintiffs*  claim.     He  then  called  the 

cate  on  the  sub-  * 

ject  of^his  ere-  person  who  went  to  the  defendant  in  consequence  of  that 
Jidid,  in  an  ac-    letter,  and  proposed  to  ask  him  what  the  defendant  said. 

tion  by  the  cre- 
ditors to  recover 
the  claim,  that 
what  the  debtor 
■aid  to  the  per- 
son who  went  to 
him  in  conse- 
quence of  his 
letter,  was  re- 
ceiyable  in  evi- 
dence, even 


Payne,  for  the  defendant,  objected  to  the  evidence,  oo 
the^ground  that  it  would  be  a  breach  of  faith.  He  sub- 
mitted, that  the  words  of  the  letter  intimated  the  defen- 
dant's desire  that  the  interview  should  be  confidential: 
and,  therefore,  the  party  receiving  it  should  have  rcpculiat- 
Uwu'^h  UiTsub-  ed  that  part  of  it,  if  they  intended  to  make  use  of  the 
ject-mattcr  of      statements  in  evidence  (a) ;  and  if  they  had  done  so,  most 

the  comrouni-  i  •■  r  i_ 

cation  was  an      likely  thc  defendant  would  not  have  been  so  commuoica* 

offer  of  lOs.  in        .  , 

the  pound.  tivc  as  he  was. 


^ 


(fl)  See  the  case  of  Cory  v. 
Bret  ton,  Vol.  4  of  these  Reports, 
462.  There,  a  letter  sent  by  the  de- 
fendant to  the  plaintiffs  respect- 
ing thc  money  claimed,  contain- 
ed, in  the  introductory  part,  these 
words :  **  which  is  not  to  be  used 
in  prejudice  of  my  rights  now,  or 


in  any  future  arraDgement  that 
may  be  made  or  instituted.**  Aod 
Tindal,  C.  J.,  refused  to  rcceiw 
it  in  evidence,  saying,  that  if  the 
plaintiffs  did  not  like  the  letter 
with  such  a  stipulation  in  it,  tbey 
might  have  sent  it  back. 
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Mr.  Justice  Park  was  of  opinion  that  the  objection 
was  not  sufficient  to  prevent  the  evidence  from  being 
given. 

The  evidence  was  admitted;  from  which  it  appeared, 
tbat^  with  a  view  to  a  composition  of  10^.  in  the  pound, 
the  defendant  admitted  that  the  debt  was  81/. 

Upon  this  the  objection  was  renewed,  on  the  ground, 
that  the  statement  was  made  with  a  view  to  a  compro- 
mise. 

But  it  was  overruled  by  the  learned  Judge,  and  there 
was  a — 

Verdict  for  the  plaintiffs. 

22.  Alexander,  for  the  plaintiffs. 

Payne,  for  the  defendant. 

[Attomies — Johnson  4*  W,,  and  Sylvester  Sf  ir.] 


Dixon  and  Another  r.  Elliott. 

A.SSUMPSIT  against  the  same  defendant  as  in  the  fore-  itwasprovcd, 
iroing  case,  as  indorser  of  two  bills  of  exchanore.     To  dis-  '"  V^  **^?°". 

o        o  '  o  against  the  in- 

pense  with  proof  of  notice  of  dishonour,  it  was  proved,  on  dorserofabui 
the  part  of  the  plaintiffs,  that  the  bills  were  produced  to  that,  two  months 
the  defendant  about  two  months  after  they  were  due,  and  ?t  was  pn^uced* 
inquiries  of  him  made  as  to  the  drawer  and  acceptor;  upon  ^°  ?i™»  *"^  "**- 

\  ^  ^      ^  *  ^     ■  quiries  were 

which  he  said,  that  if  the  plaintiffs  would  take  10^.  in  the  made  as  to  the 

pound  upon  the  bills  he  would  secure  it  to  them.  ceptor;  upon  ' 

On  the  part  of  the  defendant  it  was  submitted,  that  this  JJ^^j^'lj.^e^oMw 

was  not  sufficient  to  dispense  with  the  usual  proof,  as  it  would  take  lOs. 

.  ,  ,  ,  .  «  in  the  pound,  he 

was  not  inconsistent  with  a  doubt  upon  the  question  of  no-  would  secure  it: 
tice,  that  an  offer  should  be  made  to  pay  a  limited  sum.       dent^o'dUpenae 

with  proof  of 
notice  of  disho- 

But  Mr.  Justice  Park  said,   that  he  thought  it  was  nour. 
sufficient.     And  there  being  no  defence,  there  was  a — 

Verdict  for  the  plaintiffs. 
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R,  Alexander^  for  the  pUintiffs. 

PaynCi  for  the  defendant. 

[Attornies — Johmon  if  W,^  and  Syivesier  Sr  W.\ 


(a)  Iq  Phillipps  on  Evidence. 
Vol.  2,  p.  24,  it  is  swd— "  The 
proof  of  the  presentment  and  of 
the  notice  of  dishonour  will  be 
^tispensed  with,  if  the  defendant^ 
knowing  of  the  default,  has  pud 
any  part  of  the  money,  or  promis- 
ed to  pay,  after  the  note  became 
due ;  for  this  is  an  admission  on 
hb  part  that  the  plaintiff  had  a 
right  to  resort  to  him  upon  the 
note,  and  that  he  himself  had  re- 


ceived no  damage  from  the  vac 
of  notice.  But  if  the  drawer  or  '■- 
dorser,  after  being*  arrested,  Ba^ 
ly  offers,  by  way  of  eompwar, 
without  acknowledging  hb  iibi- 
lity,  to  give  a  bill  for  the  lom  k- 
manded,  this  wiU  not  dispeoieaid 
proof  of  notice  of  the  (fisboMo. 
Such  an  offer  is  not  a  wimr  rf 
the  objection.**  See  also  Stama^ 
V.  Creighton,  ante,  p.  406. 


Adjourned  Sittings  in  London  iffter  Michaebm 

Term,  1832, 


BEFORE  LORD  CHIEF  JUSTICE  TIM  DAL. 


Dec.  19/A. 


Parker  v.  Smith  and  Others. 

Thatdiminudon  C/ASE  for  darkening  ancient  lightSj  &c. 

It  appeared  that  the  plaintiff  was  possessed  of  a  house 
in  Queen  Street^  in  the  city  of  London^  and  that  the  de- 


of  light  and  air 

which  the  Uw 

recognises  as 

the  ground  of  i»  . 

an  action  against  fendants^  who  were  the  owners  of  premises  situate  ve^ 
biSdTnMr  an-  near,  which  had  been  injured  by  fire,  bad  rebuilt  them  in 
^'^u'sSSm"  '"^^  ^  ^*y  ^^  '^  diminish,  according  to  the  plaintiff*! 
really  makes      opinion,  the  quantity  of  air  and  light  which  he  enjoyed  in 

themtoasm-        /  ..  r  u-    u  •  *  i  /  n^. 

sibie  degree  less  the  occupation  01  his  house  previous  to  such  rebuiUing. 
%^T\^^'    Several  witnesses,  on  the  part  of  the  plamtiff,  stated  thit, 
ness  or  occupa-    j^  ^jj^jp  opinion,  the  quantity  of  sunlight  and  air  wss  di- 
minished, and  the  premises,  in  consequence^  depreciated 
in  value* 
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Sompas,  Seijt^  for  the  defendants,  admitted  that  they 
had  not  built  the  new  premises  after  the  fire  on  precisely 
the  same  site  as  the  former;  but  contended  that  the  ques- 
tion wasi  whether  as  much  air  and  light  were  enjoyed  af- 
terwards as  before.  A  man  is  not  bound  to  erect  on  the 
same  space — '^  Sic  utere  iuo  ut  alienum  nan  kedcts^^  is  the 
maxim ;  and  if  he  does  not  depart  from  that^  an  action  is 
not  maintainable  against  him. 

Several  witnesses^  on  the  part  of  the  defendants^  stated 
that,  in  their  opinion,  the  quantity  of  light  and  air  was,  on 
the  whole,  increased ;  and  some  added,  that  the  comfort 
of  the  residence-part  of  the  plaintiff's  premises  was  in- 
creased also,  and  made  more  valuable  as  to  rent. 

Wilder  Serjt.,  in  reply,  did  not  controvert  the  law  as 
laid  down  by  BompaSy  Serjt.,  but  relied  upon  the  proof 
for  the  plaintiff  that  injury  was  in  fact  sustained. 

TiNDAL,  C.  J.,  in  summing  up,  said — The  question  in 
this  case  is,  whether  the  plaintiff  has  the  same  enjoyment 
now,  which  he  used  to  have  before,  of  light  and  air,  in  the 
occupation  of  his  house ; — whether  the  alteration  by  carry- 
ing forward  the  wall  to  the  height  of  ten  feet  has  or  has 
not  occasioned  the  injury  which  he  complains  of.  It  is 
not  every  possible,  every  speculative  exclusion  of  light 
which  is  the  ground  of  an  action ;  but  that  which  the  law 
recognises,  is  such  a  diminution  of  light  as  really  makes 
the  premises  to  a  sensible  degree  less  fit  for  the  purposes 
of  business.  It  appears  that  the  defendants*  premises 
bad  been  injured  by  fire,  and  they  re-erected  them  in  a 
different  manner.  They  have  a  right  to  re-erect  in  any 
way  they  please,  with  this  single  limitation,  that  the  alter- 
ation which  they  make  must  not  diminish  the  enjoyment 
by  the  plaintiff  of  light  and  air.  It  is  contended  by  the 
defendants,  that,  on  the  whole,  the  light  and  air  are  in- 
creased.    If,  as  matters  now  stand,  upon  the  evidence  you 
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have  heard,  you  think  that  this  is  a  true  proposition,  then 
the  plaintiff  will  have  no  ground  of  action.  But  if,  ob 
the  contrary,  you  think  that,  in  effect,  these  alteradooi 
(though  they  may  separately  be  improvements),  upon  the 
whole  diminish  the  quantity  of  light  and  air,  then  you  iriQ 
find  for  the  plaintiff  with  nominal  damages;  and  }our?er 
diet  will  have  no  other  effect,  than  that  of  a  notice  to  tbe 
defendants,  that  they  must  pull  down  the  building  of 
which  the  plaintiff  complains. 

Verdict  for  the  plaintiff — Damages  1«. 

Wilde  and  Andrews,  Serjts.,  and    OAandlcss,  for  the 
plaintiff. 

Bompas,  Serjt.,  and  Comyn,  for  the  defendants. 

[Attomies — Lawrence^  and  Pickering,'] 

See    tbe  case  of  Shadwell  v,     ports,  p.  333,  and  the  anthoritb 
Hutchinson,  Vol.  4  of  these  Re-     there  referred  to. 


1833.  [Rule  as  to  the  arrangement  of  Causes  for  the  Stttiiigt 

^  in  and  after  Term. 

Jan,  25th.  In  the  case  of  Latchford  v.  Crtsswcll,  which  was  in  the  paper  for  irul 
at  the  second  Sitting  in  London,  Goulbum,  Serjt.,  moved  on  affidavits 
to  postpone  the  trial,  and  wished  it  to  be  put  off  till  tbe  Sittinj^s  after 
the  Term. 

Gasblee,  J.,  said,  that  he  could  not  put  off  the  trial  till  the  Sitdnp 
after  the  Term,  as  it  would  interfere  with  the  trial  of  other  causes  be- 
fore the  Lord  Chief  Justice.  His  Lordship  added,  that  it  had  been  a^ 
ranged,  for  the  benefit  of  suitors  and  counsel,  that  the  causes  sUncEof 
over  from  the  Sittings  after  one  Term  should  not  be  made  remanent  to 
the  Sittings  in  the  next,  but  to  the  Sittings  after;  because  some  coon- 
sel  did  not  profess  to  attend  at  Nisi  Prius  at  the  Sittings  in  Term,  ani 
they  might  ha?c  had  briefs  delivered  in  those  causes.  Tbe  cause  uif 
postponeil  to  the  First  Sitting  in  Eoster  Term.] 
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Hartley  v.  Cook  and  Another.  ' 

JLRESPASS. — The  Jirsi  count  of  the  declaration  stated,  After  the  great 

that  the  defendants,  on  the  Idth  January^  1832,  assaulted  in'leee,  the^pa- 

the  plaintiff,  and  laid  hold  of  him.  and  struck  him,  and  pulled  cjJwh^roh^wS 

him  by  his  arms  and  legs,  and  endeavoured  to  force  him  united  with  that 

out  of  a  certain  reading  desk  in  which  he  then  was^  and  the  Virgin  by 

tore  his  clothes,  &c.    The  second  count  was  for  a  common  JJ^ij^^Brcus- 

assault,  omitting  the  statement  respecting  the  reading  desk,  ^o™  >"  ©ac^  o*" 

The  defendants  pleaded — Not  Guilty,  and  several  pleas  of  fore  their  union, 

•      ../»      ..  the  right  of  a  p- 

justification.  pointment  to  the 

The  Jlrsl  plea  stated,   that,  before  and  at  the  time  office  of  parish 

*'  *  ,  clerk,  was  m 

when  &c.  in  the  first  count   mentioned,  the  defendant  the  rector  and 
Cook  was  one  of  the  churchwardens  of  the  parish  of  Saint  in"he^ear 
Mary  Colechurch,  in  London,  united  with  the  parish  of  I*?.*' ^***^  P?". 

^  '  ^  nshioners  of  the 

Saint  Mildred,  Poultry,  in  London,  duly  appointed  and  united  parisiies, 
elected;  and  that  the  plaintiff,  on  the  day  mentioned,  being  sembied,  elected 
Sunday,  wrongfully  and  improperly  intruded  himself  into  buuhe*rector' 
and  took  possession  of  the  said  reading-desk,  such  read-  *^  <»"^  refused 

*  .         ,  /•    1  •  1     ^  sanction  the 

ing-desk  then  and  there  being  in  and  part  of  the  parish  appointment, 
church  of  the  said  parishes  so  united,  and  being  the  place  Jointed*another 
assigned  and  duly  set  apart  for  the  parish  clerk  of  the  said  P«»on;  after- 

^  "^  '  *  wards,  however, 

parishes,  for  the  performance  by  him  of  his  duties  as  such  he  appointed  the 

«      1       .  .     .         •      ,1  1   1       X*  r    ^^   '  •        •       person  elected, 

clerk,  m  assisting  m  the  celebration  ot  divine  service  in  with  the  assent  of 
the  said  church ;  and  the  said  plaintiff  thereby  then  and   But^thtJewoT 

whom  he  had 
previously  ap- 
pointed, one  Sunday  morning  placed  himself  in  the  clerk's  desk,  in  the  church  of  the  united  pa- 
rishes, and,  refusing  to  retire  upon  request,  was  laid  hold  of  by  one  of  the  churchwardens  and  the 
yestry  clerk,  and  an  attempt  was  made  to  remove  him  by  force,  but  which  was  not  successful.  For 
the  purpose  of  trying  the  right  to  the  office,  he  brought  an  action  of  assault  against  those  officers, 
who  pleaded  specially  two  sets  of  justifications ;  one  set  alleging  the  legal  appointment  of  the 
person  elected  by  the  parishioners,  to  place  whom  in  the  desk  they  sought  to  remove  the  plain- 
tiff; and  the  pther  set  treating  the  plaintiff  himself  as  an  intruder.  The  jury  were  of  opinion 
that  the  custom  was  for  the  rector  to  appoint  with  the  assent  of  the  parishioners,  and  found  a  verdict 
Ibr  the  defendants.  A  rule  was  afterwards  obtained  for  a  new  trial,  which,  after  argument,  and 
time  taken  to  consider,  was  discharged;  the  Court  being  of  opinion  that  the  plaintiff  was  not  law- 
ful parish  clerk,  as  he  was  appointed  by  the  rector  alone,  without  the  concurrence  of  either  of  the 
parishes;  but  they  did  not  decide  whether  the  election  by  the  united  vestries  was  right  or  not, 
though  they  said  that  it  appeared  to  be  the  natural  mode. 

In  the  course  of  the  trial  it  was  ruled  that  old  entries  in  the  vestry-books  of  the  parishes  were 
not  evidence  to  shew  the  right  of  election,  as  it  did  not  appear  whether  the  incumbent  was  pre- 
sent at  the  meetings  they  related  to.  But  extracts  from  the  register  of  the  bishop  of  the  diocese 
were  received  in  evidence  to  prove  the  same  appointments,  as  were  also  several  entries  of  vestry 
meetings,  at  which  the  rector  was  present. 

VOL.  v.  GO 


442  CASES  AT  NISI  PRIUS, 

1832.         there  hindered  and  prevented  a  certain  person,  to  wit,  one 
Thomas  Samuel  Bullard,  who  then  and  there  was  the  pi- 
rish  clerk  of  and  for  the  said  united  parishes,  duly  appoinl- 
ed  and  entitled  to  act  in  that  behalf^  from  taking  posiei- 
sion  of  the  said  reading-desk,  as  he  was  entitled  and  aboat 
to  do,  for  the  purpose  of  assisting  in  the  celebration  of  £- 
vine  service,  and  which  service  was  about  to  conunence^iiil 
was  accordingly  celebrated ;  and  thereby  also  the  pUo- 
tiff  unlawfully  and  improperly   hindered    the  due,  pio- 
per,  orderly,  and  devout  celebration  of  divine  serriceii 
the  said  church,  to  the  great  scandal  of  divers  devoatpt* 
rishioners,  &c. ;  whereupon  the  defendant  Cook,  so  bdog 
such  churchwarden  as  aforesaid,  gently  admonished  his 
of  the  impropriety  of  his  behaviour,  and  requested  hii 
to   leave  the  said  reading-desk,  that  the   said  Thooii 
Samuel  BuUard   might,   as  such  clerk,   take  possesM 
of  it,  and  that  divine  service  might  not  be  interrupted  or 
delayed,  &c.;  but  the  plaintiff  refused,  and  wrongfoDj  re- 
mained in  possession  of  the  said  desk ;  whereupon  the  wi 
defendant  Cook,  so  being  such  churchwarden,  and  tbe 
other  defendant,  at  his  request,  and  in  his  aid  and  bj  b 
command,  gently  laid  their  hands  upon  the  plaintiff,  in  or- 
der to  remove  him  from  the  said  desk,  and  prevent  hb 
further  delaying  the  due  celebration  of  divine  service,  ftc» 
The  second  special  plea  stated,  that  the  plaintiff  wis  ii 
the  church  on  Sunday,  just  previous  to  the  commencefDOt 
of  divine  service,  and  was  illegally,  irreverently,  and  is* 
properly  making  a  noise  and  disturbance  therein,  to  tk 
scandal  of  the  congregation,  and,  being  admonished  by  tk 
churchwarden,  refused  to  cease,  whereupon  the  defo- 
dants  gently  laid  hands  on  him,  &c. 

The  t/iird  special  plea  stated,  that  Bullard  was  the  pi- 
rish  clerk  of  and  for  the  said  united  parishes,  and  that  tk 
plaintiff,  assuming  and  pretending  that  he  had  been  ap- 
pointed, intruded  himself  into  the  desk,  whereupon  Bol- 
lard requested  him  to  withdraw,  which  he  refused;  id 
thereupon  the  defendants,  at  the  request  of  Bullard,  goH- 
ly  laid  hands  on  him  to  remove  him. 
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The  fourth  special  plea  was  similar  to  the  first,  except 
that  it  stated  that  the  plaintiff  violently  resisted  the  en- 
deavours of  the  defendants  to  remove  him  from  the  desk. 

The  fifth  special  plea  was  to  the  second  count,  and  was 
similar  in  substance  to  the  first,  but  more  concise  in 
form  (a). 
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(a)  As  there  does  not  appear  to 
be  any  form  of  plea  in  the  books 
applicable  to  such  a  case  as  the 
present,  we  ha?e  thought  it  right 
to  give  as  a  precedent,  the  fourth 
special  plea  verbatim. — "  And  for 
a  farther  plea  as  to  the  assaulting 
the  Sfud  plaintiff,  and  the  seizing 
and  laying  hold  of  the  said  plain- 
tiff, and  irith  their  fists  giving  and 
striking  the  sidd  plaintiff  the  said 
blows  and  strokes  first  mentioned; 
and  the  pulling  the  said  plaintiff 
by  his  arms  and  legs,  and  endea- 
vouring to  force  him  from  and 
oat  of  the  said  reading-desk,  and 
the  shaking  and  pulling  about 
bim  the  sud  plaintiff,  and  cast- 
ing and  throwing  him  the  said 
plaintiff  down  to  and  upon  the 
ground,  and  giving  him  the  said 
blows  and  strokes  secondly  men- 
tioned; and  the  rending,  tearing, 
and  dama^g  the  said  clothes  and 
wearing  apparel  in  the  said  first 
count  mentioned,  and  therein  sup- 
posed to  be  done;  the  said  defen- 
dants, by  leave  of  the  Court  here 
for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, say,  that  the  said  plaintiff 
ought  not  to  have  or  maintidn  his 
aforesaid  action  thereof  against 
them,because  they  say,  that,before 
and  at  the  said  time  when  &c.,  in  the 
sud  first  count  mentioned,  he,  the 
SMd  defendant  W.  C,  was  one  of 
the  churchwardens   of  a  certain 
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church,  to  wit,  the  parish  church 
of  the  united  parishes  of  Saint 
Mildred,  Poultry,  and  Saint  Mary 
Golechurch,  in  London,  duly  ap- 
pointed in  that  behalf:  And  that 
the  sud  plaintiff,  just  before,  and 
at  the  sud  time  when  &c.  in  the 
said  first  count  mentioned,  to  wit, 
on  the  day  in  that  count  mention- 
ed, being  Sunday,  wrongfully  and 
improperly  intruded  himself  into 
and  took  possession  of  the  said 
reading-desk    in    the   said    first 
count  mentioned,  such  reading- 
desk  then    and  there   being  in 
and  part  of  the  said  parish  church 
of  the  said  united  parishes,  and 
being  the  place  assigned  and  du- 
ly set  apart  for  the  parish  clerk 
of  the  sud  parishes,  for  the  per- 
formance by  him  of  his  duties  as 
such  clerk,  in  assisting  in  the  ce- 
lebration of  divine  service  in  the 
said  church,  and  which  serrice,  be- 
fore and  at  the  said  time  when 
&c.  in  the  said  first  count  men- 
tioned,   was  about  presently  to 
commence,  and  was  accordingly 
celebrated  in  the  said  church: 
And  by  the  said  conduct  of  the 
said  plaintiff,  the  performance  of 
such  service  in  due  and  regular 
manner,  with  the  assistance  of  the 
parish  clerk  of  the  said  united  pa- 
rishes, was  then  and  there  likely 
to  be  obstructed  and  delayed,  to 
the  great  scandal  of  divers  devout 
parishioners  of  the  said  united  pa- 
rishes, then  and  there  assembled 
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The  plaintiff  joined  issue  upon  the  plea  of  not  guiltj, 
and,  to  the  special  pleas,  replied  de  it^urid. 

From  the  evidence  in  the  case,  it  appeared,  that,  afier 
the  great  fire  of  London,  in  1666,  the  parishes  of  St  Mil- 
dred the  Virgin  and  St.  Mary  Colechurch^  the  tanm 
being  a  rectory  and  the  latter  a  perpetual  curacy,  were 
united  by  the  statute  of  the  22  Car.  2,  c.  11,  s.63,  which 
enacts,  that ''  the  parish  of  St.  Mildred,  Poultry,  and  St 
Mary  Colechurch,  shall  be  united  into  one  parish,  and  the 
church  heretofore  belonging  to  the  said  parish  of  St  Kil- 
dred,  Poultry,  shall  be  the  parish  church  of  the  said  paiishei 
so  united."    And,  by  section  68  of  the  same  statute,  kii 


for  the  purpose  of  such  service: 
Whereupon  the  said  defendant  W. 
C,  80  being  such  churchwarden 
as  aforesaid,  then  and  there  gent- 
ly admonished  the  siud  pluntiff 
of  the  impropriety  and  indecency 
of  such  his  behaviour,  and  re- 
quested him  to  come  out  of  and 
from,  and  to  leave  the  said  read- 
ing-desk, in  order  that  the  per- 
formance of  such  service,  in  such 
due  and  regular  manner  as  afore- 
said, might  not  be  obstructed  or 
delayed;  but  the  said  plaintiff  then 
and  there  neglected  and  refused 
so  to  do,  and  wrongfully  remained 
in  possession  of  the  said  reacUng- 
desk;  whereupon  the  said  defen- 
dant W.  C,  so  being  such  church- 
warden as  aforessdd,  and  the  de- 
fendant W.  P.,  in  aid  of  the  sold 
W.  G.,  and  by  his  command,  at 
the  same  time  when  &c.  in  the 
said  first  count  mentioned,  gently 
laid  hands  upon  the  said  pluntiff, 
for  the  purpose  of  removing  him 
from  the  sidd  reading-desk,  and 
preventing  his  obstructing  or  de- 
laying the  performance  of  the 
said  service  in  such  due  and  re* 


gular  manner  as  aforesaid,  ad 
because  the  said  plaintiff  theR- 
upon  violently  resisted  such  tkir 
endeavour,  and  continued  by  knt 
in  possession  of  the  said  leHEif- 
desk  as  aforesaid,  the  sud  defti- 
dant  W.  C.  being  such  cknr^ 
warden  as  aforesud;  and  the  oil 
W.  P.,  in  aid  of  the  saod  W.C 
and  by  his  command,  at  the  flii 
time  when  &c.  in  the  said  fiA 
coimt  mentioned,  did  neoennif 
and  unavoidably  commit  ^  Tt 
sidue  of  the  said  trespasses  ia  Ae 
introductory  part  of  thb  pki 
mentioned,  as  they  lawfully  n^ 
for  the  cause  in  that  behalf  tf«^ 
said,  doing  no  unnecessaiy  di* 
mage  or  violence  to  the  said  pin- 
tiff  or  his  apparel,  and  makh^ai 
unnecessary  disturbance  oo  tktf 
occasion,  which  are  the  sametro* 
passes  in  the  introductory  part  ^ 
this  plea  mentioned:  Andthiitbe 
said  defendants  are  ready  to  l^ 
rify;  wherefore  they  pray  jodr 
ment  if  the  said  plaintiff  oi^ 
to  have  or  maintun  Ids  afom^ 
action  thereof  against  them,"  &€. 
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provi4ed,  *'  that,  notwithstanding  such  union  as  aforesaid,  ^032 
each  and  every  of  the  parishes  so  united  as  to  all  rates, 
taxes,  parochial  rights,  charges,  and  duties,  and  all  other 
privileges,  liberties,  and  respects  whatsoever,  other  than 
what  are  hereinbefore  mentioned  and  specified,  shall  con- 
tinue and  remain  distinct,  and  as  heretofore  they  were  be- 
fore the  making  of  this  present  act."  The  remainder  of 
the  section  provided,  that  the  patrons  should  present  by 
turns  to  the  living.  The  facts  out  of  which  the  assault 
complained  of  arose,  were  as  follow: — 

On  the  13th  of  April,  1831,  the  parishioners  of  the 
united  parishes,  in  vestry  assembled,  appointed  a  person 
named  Bullard  to  fill  the  office  of  parish  clerk,  for  which 
office  the  plaintiff*  Hartley  was  also  a  candidate.  The 
rector,  who  was  resident  in  the  country,  and  therefore 
not  present  at  the  vestry,  though  he  had  notice,  refused 
to  confirm  the  appointment  made  by  the  parish;  and  on 
the  16th  of  the  same  month  gave  Hartley  the  following 
appointment: — 

**  I,  Richard  Crawley,  rector  of  the  united  parishes  of 
St.  Mildred,  Poultry,  with  St.  Mary  Cole,  in  the  city  and 
diocese  of  London,  do  hereby  nominate  and  appoint  Mr. 
John  Hartley  to  the  clerkship  of  the  said  united  parishes, 
now  vacant  by  the  death  of  Mr.  J.  Terry.  Witness  my 
band,  ftc.** 

After  considerable  correspondence  upon  the  subject^ 
and  in  consequence  of  a  recommendation  from  the  Bishop 
of  the  diocese,  the  rector,  on  the  9th  of  October,  wrote 
to  the  vestry  clerk  as  follows : 

'^  I  wrote  to  Mr.  South  a  few  days  ago,  begging  him 
(as  I  did  not  know  Mr.  Hartley's  direction)  that  he  would 
inform  him  that  I  should  withdraw  his  nomination  to  the 
clerkship  of  the  united  parishes.  I  have  now  to  beg  you 
will  have  the  goodness  to  insert  in  the  ve^itry  book,  that  I 
have  appointed  Mr.  Bullard  to  that  situation,  with  the 
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consent  and  approbation  of  the  parishioners  in  vestry  »- 
sembled/* 


Cook,  After  this,  it  was  proposed  to  have  a  fresh 

which  was  agreed  to  by  both  BuUard  and  Hartky,  fait 
the  parish  did  not  consent.  Thus  matters  stood  till  tJK 
morning  of  Sunday,  the  15th  January^  1832,  when  Hart- 
ley (who  had  previously  officiated  for  the  late  parish  deik, 
but  was  informed  by  letter  on  the  11th  January  that  he 
was  not  to  officiate  any  more),  placed  himself  in  the  ded^ 
and,  refusing  to  leave  when  desired,  was  by  the  ddb- 
dants,  one  of  whom  was  churchwarden  of  St.  Mary  Cok^ 
and  the  other  vestry  clerk  of  the  miited  parishes,  laidhoU 
of,  and  an  attempt  was  made  to  remove  him  byfeice; 
which  not  being  successful  at  the  time  lor  commenaf 
service,  he  was  allowed  to  remain.  For  the  purpose  tf 
trying  the  right  to  the  office.  Hartley  commenced  id  a^ 
tion  of  assault.  In  order  to  shew  that  the  ri^ht  wasjon^ 
ly  in  the  rector  and  parishioners,  several  ancient  cntriei 
in  the  vestry-books  of  the  separate  parishes  were  oflbd 
in  evidence  for  the  defendants,  but  rejected  on  ck 
ground  that  it  did  not  appear  that  the  incumboit  vis 
present  at  the  meetings  to  which  they  related*  Then  ft 
veral  extracts  from  the  registry  of  the  diooese  of  LoiMbs 
were  produced,  some  on  the  part  of  the  plaintiff,  andsoae 
on  the  part  of  the  defendants,  the  nature  of  which  are  loi- 
ciently  stated  in  the  summing  up;  as  also,  several  entiies 
of  vestry  meetings  at  which  the  rector  was  present. 

Jones,  Serjt.,  on  the  part  of  the  plaintiff,  contended, 
that,  under  the  circumstances,  the  plaintiff  was  entitled  to 
a  verdict,  on  the  ground  that  Bullard  was  not  doly  ap- 
pointed at  the  time  of  the  assault,  as  the  custom  for  the 
rector  and  parishioners  of  the  united  parishes  to  appoint 
jointly  was  not  made  out  satisfactorily. 

Andrews,  Serjt.,  conird,  submitted,  that  the  defendants 
had  made  out  their  justification. 
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TiKU>ALy  C.  J.^  in  summing  up,  said — ^The  plaintiff  in  1332. 
this  case  complains  of  an  assault  committed  on  his  person 
by  the  two  defendants.  The  answer  which  they  give  to  the 
complaint  is,  that  one  of  them  was  warden  of  the  church 
of  the  united  parishes  of  St.  Mary  Colechurch,  and  St. 
Mildred,  in  the  Poultry;  and  that,  on  the  day  in  question^ 
which  was  a  Sunday,  the  plaintiff  wrongfully  intruded 
himself  into  the  reading*desk  of  the  clerk,  and  that  he, 
the  churchwarden,  was  ordered  to  put  into  that  desk  one 
Bullard,  who  the  defendants  say  had  been  duly  and  le* 
gaily  appointed  parish  clerk ;  that  he  first  of  all  requested 
the  plaintiff  to  come  out,  which  he  having  refused,  they 
laid  their  hands  upon  him  for  the  purpose  of  putting  him 
out  of  the  reading-desk.  That  fact  has  been  proved  on  the 
part  of  the  plaintiff,  to  raise  the  question  (which  is  the  ma- 
terial one  for  your  consideration),  whether  Bullard  had 
been  rightly  and  duly  appointed  parish  clerk  of  these 
united  parishes  or  not  If  the  defendants  were  taking  up 
a  person  to  put  in  the  reading-desk,  who  had  no  authority 
to  be  there,  a  man  who  was  as  much  a  stranger  as  any  - 
man  there,  they  could  not  justify  themselves  in  displacing 
the  plaintiff;  the  question,  therefore,  which  I  shall  leave 
for  your  consideration  is,  whether,  upon  the  evidence  in 
the  case,  you  are  of  opinion  that  Bullard  (the  person  un- 
der whose  right  the  defendants  resist  this  action)  was  duly 
appointed  parish  clerk  or  not?  Now,  in  point  of  law,  the 
canon  law,  which  forms  part  of  the  law  of  the  land,  the 
early  canon  law,  gives  the  appointment  of  a  parish  clerk  to 
the  rector,  as  a  person  who,  in  all  probability,  could  make 
the  best  selection  of  a  man  fit  for  the  duties  of  that  office^ 
and  who  could  have  no  interest  in  appointing  an  improper 
person.  But  there  are  agreements  made  between  parish* 
loners  and  clergymen  upon  this  subject.  Sometimes  the 
clergyman  elects  one,  and  sometimes  the  election  is  by  the 
parishioners  alone,  but  the  person  is  afterwards  approved 
of  by  the  clergyman.  In  this  latter  case,  neither  party 
could  appoint  a  parish  clerk,  and  unless  they  so  agreed  that 
the  same  individual  was  fixed  upon  by  both,  there  would 
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1832  ^  °^  parish  clerk.     But,  if  that  practice  is  shewn  to  have 

existed  from  the  earliest  times,  it  may  be  a  legal  ciutom. 
And  if  you  find  in  this  case,  that  such  a  practice  has  a- 
isted  as  far  back  as  there  is  any  evidence  before  ui,  yos 
may  then  infer  that  it  has  existed  from  that  very  remote 
period  which  constitutes  what  is  called  time  of  legs!  dk- 
mory.  It  is  never  expected  that  evidence  should  be  broogiit 
before  a  jury  to  carry  a  custom  back  to  the  remotest  anti- 
quity. AH  that  can  be  done  is,  to  carry  it  back  as  far  as  do- 
cuments exist.  The  question  is,  whether  you  are  satiified 
that  it  appears  to  have  been  the  custom  in  the  two  parirfia 
before  the  union  took  placci  and  in  the  united  parishes  dnee 
the  union,  that  the  rector  and  parishioners  should  umle 
in  the  appointment  of  the  clerk;  for,  if  such  is  your  opin- 
ion, then  I  shall  tell  you  that  BuUard  has  been  rigfadf 
and  duly  appointed,  and  in  that  case  your  verdict  sbonU 
be  for  the  defendants.  But  if,  on  the  other  hand,  yoo  aie 
not  satisfied  that  such  proof  has  been  given  as  will  jo^ 
you  in  finding  that  the  custom  has  existed  against  the  u- 
dinary  rule  of  law,  then  you  will  find  your  verdict  for  the 
plaintifil  The  action  is  not  brought  to  recover  dama|es^ 
but  to  establish  the  right  of  election;  and  therefore,  if  jftw 
find  for  the  plaintifP,  you  will  give  nominal  damages  oolj. 
Now,  with  respect  to  the  point,  did  the  custom  exist  or 
did  it  not;  it  appears,  that  there  were  two  parishes  befive 
the  great  fire  of  London,  one  called  St.  Mildred  in  the 
Poultry,  the  other,  St.  Mary  Colechurch.  After  the  fiit 
had  taken  place,  that  happened  with  respect  to  these  tvo 
parishes  which  did  also  to  many  others,  it  was  agreed,  to 
avoid  expense  in  building  many  churches,  that  both  pi* 
rishes  should  be  united  together,  and  one  church  should 
serve  for  both.  It  appears  to  me,  that^  if  this  custom  ex- 
isted in  each  separate  parish  before  the  act  of  Car.  2,  that 
will  be  ground  enough  to  shew,  that,  in  the  united  pariti- 
es, the  law  would  authorize  the  same  custom,  and  thereibie» 
what  you  will  have  to  do  will  be,  to  say,  whether,  before  the 
parishes  were  united,  this  custom  existed  in  each  teparatel;; 
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and  akoy  whether  it  has  been  continued  from  that  time  1332,  ^ 
down  to  the  present.  I  do  not  tnean  without  interruption 
at  ally  for^  if  there  had  been  no  interruption,  we  should  not 
be  here  to  try  this  question.  Men  do  not  raise  questions  in 
•och  cases;  but  it  is  where,  in  process  of  time,  irregularities 
have  taken  place,  so  that  sometimes  the  custom  has  been 
observed,  and  sometimes  not,  that  questions  arise  between 
different  parties.  You  must  look  at  the  preponderance 
of  the  evidence,  to  see  whether,  although  the  practice  may 
have  varied  sometimes,  the  bulk  of  the  evidence  shews 
that  the  custom  had  existed.  The  earliest  transaction 
which  has  been  given  in  evidence  is  of  the  year  1629 ;  it 
relates  to  the  parish  of  St.  Mary  Colechurch,  and  in  call- 
ing your  attention  to  this  transaction,  I  do  not  advert  to 
the  vestry-book,  for  I  think  it  is  doubtful  whether  a  ves- 
try-book on  such  an  occasion  is  admissible  in  evidence,  as 
it  does  not  appear  whether  the  clergyman  was  present.  I 
rely  upon  the  license,  which  was  a  public  act,  to  complete 
the  title,  not  to  give  it,  but  to  complete  it  by  the  approval 
of  the  ordinary.  The  license  is  to  a  person  to  be  the 
bearer  of  water;  it  was  at  that  time  the  ofHce  of  the  clerk 
to  carry  about  the  holy  water  to  the  different  parishioners; 
that  office,  however,  bears  an  analogy  to  the  situation 
which  the  modern  clerk  fills;  it  is  a  license  to  the  person 
to  be  the  water-bearer,  it  begins  thus: — ''Whereas,  the 
rector  of  the  parish  of  St.  Mary  Colechurch,  and  the  pa- 
rishioners there,  have  rightly  and  duly  chosen  Thomas 
Letten  to  fill  the  office,'*  &c.  Now  that  is  going  back  to 
a  very  early  time,  two  centuries  ago,  and  there  is  not  any 
earlier  document  which  shews,  or  from  which  we  may  in- 
fer, that  the  appointment  was  in  the  rector  alone  at  that 
time.  There  does  not  appear  to  have  been  any  controversy 
in  the  Ecclesiastical  Court,  which  there  would  have  been 
if  the  right  was  disputed.  The  license  purports  to  be 
signed  by  the  rector,  and  it  seems  to  recognise  the  right 
of  the  parish  to  have  a  voice  in  the  appointment  of  the 
clerk.    The  next  document  is  of  the  date  of  1664,  and 
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'  1832.  Applies  to  the  same  parish  of  St.  Mary  Colechurcb.  k 
appears  that  a  person  named  WiUiam  Wilscm  was  appoint- 
ed to  be  assistant  to  Thomas  Letten,  and  thia  was  donebj 
the  choice  of  the  parishioners  and  the  clergyman.  The 
document  is  signed  *'  Thomas  Horton."  One  would  sup- 
pose  that  he  was  the  rector  at  the  time,  from  bis  nine 
being  first  and  the  names  of  the  churchwardens  followug 
it.  This  is  all  that  applies  to  St.  Mary  Colechurcb  befeve 
the  union  of  that  parish  with  St.  Mildred.  As  to  the  ps- 
rish  of  St.  Mildred^  a  license  is  produced ,  of  the  date  of 
1661,  in  which  it  is  said:  ''These  are  to  certify  that  Job 
Leeson  was  chosen  parish  clerk  of  Su  Mildred  in  tlie 
Poultry,  by  the  general  consent  of  the  pariah  ;'*  it  is  signed 
"  Perrincheife,  D.D."  Here,  therefore,  ia  the  assent  of 
the  clergyman  shewn  by  his  signing  the  certificate;  aid 
you  have  the  act  admitted  to  have  taken  place,  ma.  fhti 
the  man  was  appointed  in  his  (the  clergyman's)  presence. 
There  is  a  license  also  in  1663,  and  another  in  16T0| 
which  latter  is  the  very  year  in  which  the  parishes  wm 
united.  It  is  in  these  words.  ^*  We,  whose  names  are 
hereunto  subscribed,  do  recommend  the  appointment  «f 
William  Wilson,  the  person  who  has  been  assisting  cbe 
late  parish  clerk,  to  be  the  parish  clerk,  to  be  his  succes- 
sor.** This  document  is  signed  by  the  pariahioners,  and 
Thomas  ^errincheife,  the  rector.  Now  thia,  though  nol 
strictly  an  election  by  the  parish,  yet  is  an  acknowledg- 
ment on  the  part  of  the  rector,  that  the  pariah  bad  a  miot 
in  the  matter  as  well  as  himSelf.  These  are  the  only 
instances  we  have  before  the  union,  in  1670.  One  or 
two  more  of  a  subsequent  date  are  put  in.  Then  we 
come  down  to  a  more  important  entry,  namely,  that  of 
the  year  1787.  It  has  been  shewn  that  the  rector  at  that 
time  was  Dr.  Bromley.  It  was  proved  also,  that  he  had 
made  two,  if  not  three,  appointments,  which  it  appesis 
were  resisted  by  the  parish ;  and  a  meeting  of  the  pansh- 
ioners  was  called,  and  a  report  made  by  the  vestry  clerk, 
that,  upon  searching  for  precedents)  it  appeared,  that 
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the  right  was  not  in  one  alone,  but  in  the  rector,  church- 
wardens, and  parishioners.  The  entry  in  the  vestry  book 
of  the  16th  February,  1787,  says,  "for  the  prevention 
of  disputes  in  time  to  come^  it  is  resolved^  that  the  right 
of  choice,  nomination^  and  appointment  to  the  office  of  pa- 
rish clerk  for  these  united  parishes  is  in  the  rector  for 
the  time  being,  with  the  consent  and  assent  of  the  church- 
wardens, parishioners,  and  inhabitants  of  the  same  respec- 
tively.** This^  it  appears,  was  signed  by  the  rector,  and  it 
will  be  for  you  to  say,  whether  it  does  or  does  not 
impress  your  mind  with  the  intention  of  the  parties  on  the 
subject.  It  is  followed  up  by  the  rector's  withdrawing  one 
appointment  and  choosing  another  person.  This  is  all  the 
evidence  on  the  part  of  the  defendants.  On  the  part  of 
the  plaintiff  they  say,  that  they  wilf  shew  you  instances  in 
which  a  different  course  has  been  adopted.  The  first 
they  put  in  is  of  the  date  of  1712.  It  is  a  certificate  of  the 
rector  at  the  time  that  a  particular  person  had  been  duly 
elected  clerk.  It  seems  to  me  to  be  r^her  an  acknow- 
ledgment of  the  rector's  having  allowed  the  right  of  the 
parish  to  elect,  than  a  proof  of  his  standing  on  a  separate 
right  to  appoint.  The  next  they  put  in  is  of  1739,  by 
which  it  appears  that  the  rector  of  the  day  himself  appoint- 
ed the  clerk.  If  that  man  ever  acted  as  clerk,  it  is,  as  far  as 
that  instance  goes,  a  proof  that  the  rector  was  allowed  to 
have  the  right  of  appointing  alone*  It  should  be  observed, 
that  one  of  the  instances  relied  on  by  the  defendants  is 
an  instance  of  an  appointment  by  the  churchwardens 
alone.  We  do  not  know  whether  their  appointment  was 
assented  to,  or  how  long  the  office  remained  under  the 
separate  appointment  of  one  or  the  other.  These  differ- 
ent appointments  shew  that  there  was  something  of  a 
contest  going  on,  a  difference  of  opinion  between  the 
rector  and  the  parish^  which  made  the  agreement  of  1787 
necessary  and  proper.  His  lordship,  after  some  further 
observations,  told  the  jury,  that,  if  the  custom  was  estab- 
lished^ the  plaintiff*8  appointment  would  not  be  valid ; 
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1832.  '^^  directed  theniy  if  they  thought  the  custom  was  profed, 
to  find  a  verdict  for  the  defendants;  but^  if  they  tboogbt 
it  was  not,  then  to  find  a  verdict  for  the  pUintiff,  widi 
nominal  damages. 

Verdict  for  the  defendanti. 

Janes,  Serjt.,  and ,  for  the  plaintiffl 

Andrews  and  Stephen,  Seijts.,  for  the  defendants. 
[Attomies — Rkhardton  if  Co,,  and  Payne  Sf  JLtachmmm.'] 


In  the  ensuing  Hilary  Term,  Jones,  Serjt.^  obtained  t 
rule  nisi,  for  a  new  trial,  which  came  on  for  argument  in 
the  course  of  the  same  Term. 

1833.  The  Court  took  time  to  consider,  and  on  the  last  day  of 

May  8M.      Easter  Term  pronounced  its  judgment* 

TiNDAL,  C.  J.,  after  stating  the  pleadings,  said— It 
was  urged  that,  by  the  union  of  the  two  parishes  bj 
statute,  the  custom  in  each  was  destroyed,  and  the 
common  law  applies;  and  therefore,  that  the  plaintiff,  be- 
ing nominated  by  the  rector,  must  be  held  to  be  parish 
clerk.  It  seems  to  us  sufficient  to  decide  whether  the 
plaintiff  was  lawful  parish  clerk,  and  the  question  whether 
Bullard  was,  is  upon  the  pleadings  immaterial.  Howe  f. 
Planner{a).  There  isno  doubt,  that  in  each  parish,  before 
the  union,  the  custom  was  to  appoint  by  the  rector  and 
parishioners.  The  only  question  is  on  the  effect  of  the 
statute  of  union.  Bro.  Ab.  tit.  ^'  Appropriation,j|  Union, 
and  Consolidation,'*  shews  that  churches  may,  in  certain 
cases,  be  united  at  common  law,  but  that  such  union  does 
not  affect  the  parishes  as  to  tithes,  rates,  &c.   I  Lvri 

(a)  1  Saond.  Rep.  13. 
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Raymond^  196,  shews,  that,  if  this  had  been  an  union  of  jg^^ 
the  two  churches  at  common,  law,  the  church  of  St*  Mil- 
dred would  have  been  the  church  to  which  the  union 
was  effected,  the  parishes  in  all  other  respects  being  dis- 
tinct. It  is  difficult,  therefore,  to  hold,  on  the  principle  of 
the  common  law,  that  either  parish  (more  especially  St. 
Mildred's)  should  have  been  deprived  of  any  right  as  to 
election  it  before  possessed,  and  therefore  an  appointment 
by  the  rector  alone  would  be  bad.  But  the  true  question 
is  upon  the  statute :  and  the  65th  section,  as  to  plate  and 
goods,  clearly  shews  that  the  union  was  an  union  of  parishes, 
and  not  merely  of  churches.  But  the  68th  provides,  that, 
as  to  all  privileges,  &c.,  the  parishes  shall  remain  distinct* 
Therefore,  as  before  the  union  there  was  a  right  in  the 
rector  and  parishioners  jointly,  and  as  St.  Mildred's  was 
the  church  to  which  the  union  was  made,  St.  Mildred's 
cannot  have  lost  the  right  of  election  in  question*  We  ex- 
press no  opinion  whether  the  election  in  the  united  ves- 
tries is  right  or  not,  though  it  seems  to  be  the  natural 
mode ;  but  it  is  enough  for  us  to  decide  that  the  appoint- 
ment of  Hartley  is  bad,  and  therefore  that  the  action  can- 
not be  maintained. 

Rule  discharged. 
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COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster  qfier  Silary  Term,  1833, 


BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


1833. 


Feb,  Uh, 

In  an  action  for 
negligently 
driving  the  de* 
fendant's  car- 
riage against 
that  of  the 
plaintiff,  the 
latter  cannot 
examine  his 
•enrant  who 
drove  his  car- 
riage, without 
releasing  him. 


Wake  v.  Lock. 

CyASE  against  the  defendant  for  damaging  a  fly  of  die 
plaintiff,  by  the  defendant's  waggon  running  against  k, 
through  the  negligence  of  the  defendant's  servant  Fki 
— General  issue. 

It  appeared  that  the  defendant's  waggon  had  struck 
against  the  plaintiff's  fly,  on  its  return  from  Epson 
races. 

On  the  part  of  the  plaintiff,  his  servant,  who  drove  the 
fly,  was  called ;  he  gave  evidence  to  shew  that  the  in- 
jury had  arisen  from  the  negligence  of  the  defendant*! 
waggoner. 


Campbell,  S.  G.,  for  the  defendant,  objected  that  the 
plaintiff's  servant  was  not  a  competent  witness  without  a 
release ;  and  he  relied  on  the  case  of  Morish  v.  Foote  (a). 

Sir  J.  Scarlett,  contrh, — I  have  seen  a  plaintiflTs  servant 
examined  in  cases  of  this  sort  over  and  over  again. 

Denman,  C.  J.— I  have  very  often  seen  the  plaintif  s 
servant  examined  without  a  release. 

Campbell,  S.  G. — I  have  heard  the  case  which  I  rdj 
upon  referred  to  with  approbation. 

[a)  8  Taunt.  454. 
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Denman,  C.  J.,  If  I  had  been  aware  of  the  case,  I  would 
not  have  received  the  witness's  evidence  without  a  release. 


Sir  c/.  Scarlett. — If  the  thing  was  of  sufficient  value  I        ^ock, 
should  be  content  to  argue  the  case. 

The  plaintiff*  being  in  Court,  the  witness  was  released. 

Campbell^  S.  G. — As  the  plaintiff*  has  examined  the  wit- 
ness without  a  release,  he  ought  not  to  be  allowed  to  re- 
lease him  now;  but  should  go  on  with  the  examination,  at 
the  risk  of  the  verdict  being  set  aside. 

Denman,  C.  J. — The  witness  is  now  released,  and  I  will 
ask  him,  if  what  he  has  already  told  us  is  true. 

The  witness  was  examined. 

Verdict  for  the  plaintiff*,  damages  4/.  4*.  (6). 

Sir  J.  Scarlett  and  Piatt,  for  the  plaintiff*. 
Campbell,  S.  G.,  and  Steer,  for  the  defendant. 

[Attomies — Brough,  and  Lock.'] 
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(6)  In  the  case  of  Green  v.  The 
New  River  Company,  4  T.  R.  589, 
it  was  held,  that,  in  an  action 
agunst  a  master,  for  the  negli- 
gence of  a  servant,  the  latter  is 
not  a  competent  witness  on  the 
part  of  the  defendants,  to  disprove 
the  negligence  without  a  release. 
In  the  case  of  Miller  v.  Falcofier, 
1  Camp.  251 ,  which  was  an  action 
for  running  against  the  plaintiff's 
cart  with  a  dray,  it  was  held  that 
the  servant,  who  was  driving  the 
cart  when  the  accident  happened, 
was  not  a  competent  witness  for 
the  plaintiff  without  a  release;  but 


in  the  case  of  Cuthbert  v.  Gottling, 
3  Camp.  515,  where,  in  trespass 
for  breaking  through  the  wall  of 
the  plaintiff's  house,  the  defendant 
pleaded  a  license,  to  which  the 
plaintiff  new  assigned  excess,  it 
appeared  that  the  plaintiff  had 
given  the  defendant  leave  to  do 
what  was  necessary  for  the  repair- 
ing of  his  own  house,  which  ad- 
joined the  pldntiff's;  it  was  held, 
that  the  workmen  employed  to  do 
the  repairs,  were  competent  wit- 
nesses on  the  part  of  the  defendant, 
to  disprove  the  excess,  without  be- 
ing released.  In  the  case  of  Prothe- 
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roe  ▼.  EUoHf  reported  under  the 
name  of  Rotheroe  y.  Elton,  1  Pea. 
N.P.C.,  117,  it  was  held,  in  an 
action  on  a  policy  of  insurance  on 
goods  put  on  board  a  ship,  that 
the  shipowner  was  not  a  com- 
petent witness  for  the  plaintiff,  to 
prove  the  ship  sea-worthy,  mih- 
out  a  release.  The  case  of  Mo- 
rttA  y.  Foote,  8  Taunt.  454,  was 
an  action  agunst  the  proprietor 
of  a  mail  coach,  for  the  negli- 
gent driving  of  his  servant,  where- 
by the  plaintiff's  waggon  horse 
was  injured.  For  the  plaintiff, 
the  waggoner  was  examined  in 
chief,  and  the  defendant's  coun- 
sel then  objected,  that  he  ought 


to  have  been  released;  but  bo- 
thin^^  haYing  appeared  to  vaa^ 
pate  him  al  the  time  when  tk 
objection  was  made,  Mr.  Josdee 
Abbott  repudiated  the  objectisB; 
but  the  case  afterwards  west  ti 
the  jury  on  the  qnesdon,  whether, 
at  the  time  of  the  acddeat,  tk 
coachman  was  to  blame  or  tk 
waggonen  and  Mr.  Justice  JMitt 
gave  leave  to  move  to  eotcr  i 
nonsuit,  if  the  Court  sboiild  tkU 
that  the  WRggoner  ought  to  kie 
been  released;  and  the  Coat 
held  that  the  waggoner  was  not  i 
competent  witness  without  t  r- 
lease ;  and  a  nonsnit  was  cntereL 


Feb.  Bth. 

A.  advanced 
100/.  to  B.,  on 
the  joint  and 
several  promis- 
sory note  of  B. 
and  C,  the  latter 
at  the  time  ow- 
ing A.  65/,  on 
his  own  account; 
C.  failed,  and,  at 
a  meeting  of  his 
creditors,  A. 
and  others  en- 
tered into  a  re- 
solution that  C. 
should  assign 
certain  property 
for  the  benefit  of 
his  creditors,  and 
that  his  credi- 
tors should  give 
him  a  release. 
A.,  at  this  meet- 
ing, stated  his 
debt  to  be  65/., 
and  be  after- 
wards received 

a  dividend  on 
that  sum.  Sub- 
sequently to  this 

B.  failed  :-^Held, 


Seager  and  Others  r.  Billington. 

A^SSUMPSIThy  the  plaintiffs,  as  the  payees,  againstdie 
defendant,  as  maker,  of  the  following  promissory  note:— 

"  4th  December,  1829. 
'*  On  demand,  we  jointly  and  severally  promise  to  paj 
Messrs.  Seager,  Evans,  Stafford,  &  Co.,    one  hundred 
pounds,  with  interest. 

"  Witness,  Frederick  Bamet 

**  Christopher  Wilson.  George  Billington.* 

Plea — General  issue. 

It  was  opened  by  Campbell ^  S.  G.,  for  the  plaintifii 
that  a  person  named  Barnet  was  about  taking  certain  pre- 
mises, and  that  he  borrowed  150/.  of  the  plaintiffs,  die 
defendant  being  his  surety  on  this  note  to  the  amount  of 
100/.,*  the  defendant  himself,  besides  this,  owing  the  plain- 
that  A.  could  not  then  sue  C.  on  the  promissory  note. 
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tifis  65/.  7s.  Id.  on  his  own  private  account.  Subsequent- 
ly to  thisy  the  defendant  had  proposed  to  compound  with 
his  creditors,  Barnet  up  to  that  time  continuing  in  credit; 
the  plaintiffs  therefore  stated  themselves  to  be  the  cre- 
ditors of  the  defendant,  to  the  amount  of  65/.  7s,  Id.,  on 
which  they  had  received  a  dividend ;  hpwever,  since  that 
time,  Barnet  had  failed,  and  on  the  plaintiffs  claiming  the 
amount  of  this  note  from  the  defendant,  a  release  was 
tendered  to  the  plaintiffs,  which  they  refused  to  execute. 
But,  even  if  they  had  executed  it,  he  submitted  that  that 
would  not  have  defeated  the  present  claim ;  and  he  cited 
the  case  of  Payler  v.  Homersham  (a). 
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(a)  4  M.  &  S.  423.  In  that  case 
a  release,  contained  in  a  deed, 
which  recited  that  the  defendant 
stood  indebted  to  bis  creditors  in 
the  several  sums  set  to  their  re- 
spective names,  and  that  they  had 
agreed  to  take  of  the  defendant 
I5f.  in  the  pound  upon  the  whole 
of  their  respective  debts,  whereby 
the  creditors,  in  consideration  of 
the  said  15«.  in  the  pound  psdd 
to  them  before  executing  the  re- 
lease, each  and  every  of  them  did 
release  the  defendant  "from  all 
manner  of  actions,  debts,  clums, 
and  demands  in  law  and  equity, 
wluch  they,  or  any  or  either  of 
them  had  against  him,  or  there- 
after could,  should,  or  might  have, 
by  reason  of  any  thing  from  the 
beginning  of  the  world  to  the 
date  of  the  release" — was  held  to 
release  nothing  but  the  respective 
debts  and  all  actions  and  demands 
touching  them:  for  the  general 
words  of  a  release  have  reference 
to  the  particular  recital,  and  are 
to  be  governed  by  it.  Therefore, 
where  to  debt  brought  by  the 
plaintiffs  on  the  defendant's  bond, 

VOL.  V. 


the  defendant  pleaded  this  release, 
it  was  held,  that  the  plaintiffs,  in 
their  replication,  might  plead  that 
the  bond  was  given  by  the  defen- 
dant, \vith  others,  as  a  security  for 
the  repayment  of  bills  drawn  upon 
them  by  the  defendant,  and  for 
monies  advanced  to  him,  and  that 
the  sum  set  against  their  names 
in  the  release,  was  due  to  them 
from  the  defendant  on  the  day  of 
the  release,  on  his  own  account; 
and  the  monies  intended  to  be  se- 
cured by  the  bond,  although  part 
was  due  at  the  time  of  executing 
the  release  were  not  nor  was  any 
part  included,  or  meant  by  them 
or  by  the  defendant  to  be  includ- 
ed, in  the  sums  set  against  their 
names,  or  in  the  release.  In  the 
case  of  Cork  v.  Saunders,  1  B.  & 
A.  46,  the  defendant,  being  insol- 
vent, had,  by  an  agreement,  stipu- 
lated to  assign  his  property  imme- 
diately, his  creditors  consenting 
that  his  business  should  be  carried 
on  for  their  benefit  until  the  next 
Michaelmas,  and  that  then  the 
property  should  be  divided  among 
them.    The  defendant  according- 

H  H 
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It  was  proved  that  Barnet  wished  the  plaintiflBs  to  ad- 
vance him  ISO/.,  and  that  they  refused  to  do  so,  nnlea 
the  defendant  would  become  his  surety  for  1002./  whid 
he  did,  by  signing  this  note. 

The  note  was  put  in  and  read. 


Sir  J.  Scarlett,  for  the  defendant* — If  this  action  oooU 
succeed,  it  would  be  a  fraud  on  all  the  other  creditonrf 
the  defendant.  The  creditors  of  the  defendant  signed  t 
resolution  to  take  a  certain  composition  upon  debts  ip^ 
cified,  and  they  agreed  to  execute  a  release.  I  say,  tint 
a  creditor  cannot  state  that  his  debt  is  65/.  instead  of  iCoL, 
and  then,  having  received  his  dividend  on  G5/.,  refuse  to 
sign  a  release,  and  get  lOOL  more  than  all  the  rest.  Hk 
case  cited  turns  on  the  construction  of  a  deed;  but  I 
go  on  the  general  principle.  Has  any  one  creditor,  I  would 
ask,  a  right  to  keep  in  his  pocket,  in  this  way^  a  claim  fix 
100/.?  The  fact  was,  that  the  plaintiffs  had  this  note  pij- 
able  on  demand  by  Barnet  and  the  defendant,  and  dief 
took  their  chance  of  getting  the  money  from  Barnet  If 
this  claim  had  been  mentioned  to  the  other  creditori} 
they  would  at  once  have  said,  it  would  have  been  better 
to  have  had  a  bankruptcy,  and  then  the  plaintiffs  cooU 
only  have  got  a  dividend.  I  take  the  law  to  be  this,  that 
if  a  man  agrees  to  assign  his  property  to  pay  his  crediton 
equally,  no  creditor,  having  put  his  name  to  such  an  sgiee- 
ment,  can  claim  any  larger  amount  afterwards.  This  note 
is  a  note  payable  on  demand,  and  it  does  not  signify  whe- 
ther the  defendant  was  a  surety  or  not.     It  has  been  de- 


ly  assigned  his  property ;  but,  at 
Michaelmas,  several  of  the  credi- 
tors who  had  signed  the  agree- 
ment agreed  that  the  business 
should  be  carried  on  for  a  further 
time.  Held,  that  the  plaintiff, 
who  was  a  creditor,  and  had  sign- 
ed the  first  agreement,  but  had 
not  concurred  in  the  second,  could 


not  maintain  an  action  tpiDSt 
the  defendant  for  a  debt  ens^ 
at  the  time  of  the  first  agKemeiL 
See  also  the  case  of  Wardr.  Biri 
ante,  p.  229 ;  the  case  of  Turners. 
Hook,  D.  &  R.  N.  P.  C.  27,  tbtfe 
cited;  and  the  case  of  Mar^ftsu 
V.  AUken,  ante,  Vol.  3,  p.  338. 


Seaoer 

0. 
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cadedy  that^  if  a  debtor  owes  two  debts  to  the  same  credi-         ^g^^ 

tor,  and  the  debtor  and  creditor  agree  that  the  creditor 

shall  state  only  one  of  them  in  the  agreement  for  a  compo- 

ntion,  and  the  debtor  either  promise  to  pay  the  other  or    Billinoton. 

gkre  a  bill  for  it;  such  an  arrangement  cannot  be  enforc- 

ed^  as  it  is  a  fraud  on  the  other  creditors.  So,  here,  the 

plaintiffs  cannot  keep  one  of  their  debts  in  reserve,  and 

then  get  paid  more  than  all  the  other  creditors  of  the 

defendant. 


i . 


A  paper,  stamped  as  an  agreement,  bearing  date,  April 
U),  1830,  and  signed  by  Mr.  Staffoi'd,  one  of  the  plaintiffs, 
and  by  several  other  of  the  defendant's  creditors,  was  put 
in.  It  stated,  that,  at  a  meeting  of  the  creditors  of  the  de- 
fendant, it  was  resolved  that  the  defendant  should  assign 
certain  property  for  the  benefit  of  his  creditors,  who' 
should  execute  a  release. 

^  It  was  proved  that  Mr.  Stafford  had  stated  at  this  meet- 
ing, that  the  debt  due  from  the  defendant  to  the  plain- 
tiffs, was  65/.  7#.  Id.,  and  that  a  composition  of  3f.  lOd. 
in  the  pound  had  been  subsequently  received  by  the  plain- 
tiffs on  that  amount. 

DxNMAN,  C.  J. — By  this  agreement,  the  creditors  who 
sign  it  are  to  execute  a  general  release  to  the  defendant. 
I  diink  it  is  an  answer  to  the  action.  F  shall  nonsuit  the 
plaintiffs,  giving  them  leave  to  move  to  enter  a  verdict 

Nonsuit,  with  leave  to  move  (a). 

Campbell,  S.  G.,  Kelly,  and  Helps,  for  the  plaintiffs. 

Sir  J.  Scarleii  and  Maule,  for  the  defendant. 
[Attomies — W»  Evam,  and  Jvtmey.] 

(a)  No  motion  was  made,  j 
H  H  2 
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Feb.  12th, 


The  Trustees  of  the  British  Museum  f  •  Finnis  and 

Others  (a). 

If  a  person         X  RESPASS  against  two  of  the  defendants,  as  clerks  of 

srth'auhe'pub-  *®  P^^^"8  committee  of  St.  GUes  in  the  Fields,  and  St 
Uc  pass  over  it  George,  Bloomsbury.  The  trespass  was  the  taking  up 
they  would,  af-  of  somc  Small  stoncs,  which  paved  a  portion  of  ground  on 
ve'ry  few  years,  ^b®  outside  of  the  south  wall  of  the  British  Museum,  and 
be  entitied  to      between  it  and  the  recrular  foot-pavement  on  the  north 

pass  over  it  and  o  *^ 

use  it  as  a  way;  side  of  Great  RusscU- Street,  Bloomsbury. 

son  does  not  On  the  part  of  the  plaintiffs,  a  conveyance,  in  the  year 

Stek'^fwaV,  ^^'^^'  ^^^^  *®  ^^"-  W-  Russell  to  the  Duke  of  Montagu 
but  only  to  give  ^^s  put  in,  in  which  the  present  south  wall  of  the  British 

a  license,  he 

should  do  some  Museum  was  described ;  and  by  this  the  property  convey- 
he  ^vesTii-  ^  ^^  ^^^  Stated  to  extend  to  a  breadth  of  five  feet  four  in* 
cense  only.  The  ^j^gg  qj^  j-jje  outsidc  of  the  wall,  and  abutting  on  Great 

common  course  /  ^ 

is  to  shut  it  up     Russell-Street.    A  conveyance  in  the  year  1753,  from  .die 

Duke  of  Montagu  to  the  Trustees  of  the  British  Museum, 


one  day  in  the 


year. 

old  way'near*to  ^**  ^^^^  P^'  ^"'  Containing  exactly  the  same  description. 
a  person's  land,       A  wituess,  named  Soley,  stated  that  he  recollected  the 

and,  by  the  fen- 
ces decaying, 


portion  of  ground  in  question  to  have  been  fenced  in  by 
on* the  iand,°™*^  ^  wooden  railing,  which,  having  decayed,  was  taken  away 

and  not  replaced  by  any  other  fence,  but  he  could  not  ac- 
curately recollect  the  date  of  the  existence  of  this  fence. 
It  was  also  proved,  that  the  small  stones  with  which  this 


that  is  no  dedi- 

cation  of  the 

land  as  a  way. 

By  the  stat  57 

Qeo.  3,  c«  xxix, 

a.  114,  the  com* 

missioners  of 

paving  of  the 

metropolis  are  to  enter  their  proceedings  in  a  book,  and  such  entries  are  made  eridence.  Whether 

an  entry,  stating  that  A.  sent  a  letter  to  the  commissioners,  asking  their  permission  to  erect  a  rail 

at  the  side  of  a  street,  is  evidence  of  such  asking  of  permission. — Quare. 


(a)  The  defendants,  Mr.  R. 
Finnis  and  Mr.  R.  F.  Finnis,  were 
sued  as  clerks  of  the  committee 
for  paving,  cleansing,  and  light- 
ing the  parishes  of  St.  Giles  in 
the  Fields,  and  St.  George, 
Bloomsbury,  who  are,  by  sect.  66 
of  the  local  paving  act  of  thosa 


parishes,  59  Geo.  3,  c.lxxiii,  to  sue 
and  be  sued  in  the  name  of  their 
clerk  or  clerks ;  and,  by  sect.  68 
of  the  same  stat.,  persons  acting 
under  or  by  colour  of  that  act 
may  plead  the  general  issue,  and 
give  special  matter  in  evidence. 


HILARY  TERM,  8  WILL.  IV.  461 

place  was  paved,  were  brought  from  the  court-yard  of        |g^ 

the  Museum;  and  that,  in  the  years  1826  and  1827,  when  *•*— v— ^ 

leave  had  been  obtained  by  the  Trustees  of  the  British  BiiiT!!^Mut.^ 
Museum  from  the  committee  of  pavinc:    to   remove  the       „  ^* 

PlWHlfc 

pavement  for  the  making  of  a  sewer,  part  of  the  pavement 
was  replaced  by  the  committee,  and  part  by  the  Trustees 
-of  the  Museum.  It  was  also  proved  that  the  servants  of 
the  Museum  cleaned  away  the  dirt  and  snow  up  to  the  ter- 
mination of  the  small  stones,  and  to  that  line  only. 

On  the  part  of  the  defendants,  it  was  proved  that  the 
place  in  question  was  completely  open,  and  that  it  had 
been  so  for  forty  years ;  and  that  any  one  passing  along 
Russell-street  might  pass  over  it  exactly  the  same  as  he 
might  over  the  flag  pavement  which  adjoined  it.  The 
defendants'  counsel  also  proposed  to  give  in  evidence 
two  entries  contained  in  the  minute-book  of  the  com- 
mittee, as  shewing  that  the  officers  of  the  Museum  had 
acknowledged  that  the  ground  in  question  was  within 
the  jurisdiction  of  the  defendants.  The  entries  were  as 
follows: — 

"11th  April,  1822, 

''  Application  in  writing  from  Joseph  Planta,  Esq.,  on 
behalf  of  the  Trustees  of  the  British  Museum,  was  received 
and  read,  stating,  that  complaints  had  been  laid  before 
them  by  several  inhabitants  of  the  neighbourhood,  that 
various  nuisances  are  continually  committed  against  the 
front  wall  of  their  premises,  they  had  resolved  to  cause  an 
iron  fence  to  be  placed  against  the  whole  length  of  the 
wall,  at  the  distance  of  not  more  than  five  feet  therefrom; 
that  a  doubt  having  arisen,  whether  they  were  at  liberty  to 
execute  this  plan  without  the  approbation  of  the  commit- 
tee, they  had  determined  to  suspend  the  work  till  such 
time  as  they  shall  have  received  the  assurance  of  this 
committee  that  they  have  no  objection  to  its  being  ef- 
fected. 

"Resolved,  th«|  the  directing  committee  do  consider 
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the  said  applicatioii^  and  report  their  opinion  thereoo  to 
this  committee.** 

''  19th  April,  18SS. 
**  The  sub-comnuttee,  appointed  at  the  last  meeting,  k- 
portedi  that  they  had  approved  of  the  Trustees  of  the 
Britnfa  Museum  placing  an  iron  railing  in  front  of  dxv 
wall,  at  the  distance  of  not  more  than  five  feet  at  the  e«l 
side  of  the  entrance,  and  three  feet  at  the  west,  next  tk 
sentry-box,  and  running  off  to  nodiing  at  the  extreme  esi. 
The  said  report  was  confirmed ;  and  Hawkina,  the  super 
intendant,  directed  to  prepare  two  plana  of  the  intenU 
line  of  the  railing,  the  same  to  be  signed  by  three  cm 
mittee-men,  and  one  of  them  sent  to  Mr.  Planta.** 


Campbell^  S.  G.,  for  ihe  plaintifii, 
entries  were  not  evidence. 


that  te 


F.  PoUockf  for  the  defendants. — By  the  statute  57  Geo. 
S,  c.  xxix,  s.  114(a),  the  acts,  orders,  and  proceedings  of 


it 


(b)  By  wluch  it  is  enacted, 
That  all  acts,  orders,  and  pro- 
ceedings of  the  said  commission- 
ers, trustees,  or  other  persons  as 
aforesaid,"  [which  are  the  com- 
missioners, or  trustees,  or  other 
persons  having  the  control  of 
the  pavements,  in  the  streets  or 
pubUc  places  in  any  parochial  or 
other  district,  within  the  jtuisdic- 
tion  of  this  act,]  '^  at  any  of  their 
meetings,  shall  be  entered  in  a 
book  or  books  to  be  kept  by  their 
clerk  or  clerks  for  the  time  being 
for  that  purpose,  and  shall  be 
signed  by  such  clerk  or  dbrks; 
and  that  all  such  orders  and  pro- 
ceedings shall  then  be  deemed  and 
taken  to  be  original  acts,  orders, 
and  proceedings;  and  such  book  or 


books  shall  and  may  be  protei 
and  read  as  evidence  of  all  sa^ 
acts,  orders,  andproceedingi,^ 
any  appeal,  or  trial,  orinforiMba. 
or  any  proceeding,  civil  or  cm 
nal,  and  in  any  Coort  or  CoarS 
of  law  or  eqmty  wfaataoefer;  ni 
that  it  shall  not  be  necessary  ipa 
any  appeal,  or  trial,  or  iolbrak- 
tion  or  proceeding,  or  iqwav 
occasion,  to  prove  the  appsiil' 
ment  of  such  clerk  or  clerks;  td 
that  within  ten  years  after  ^ 
date  of  any  snch  acts,  orders,  aii 
proceedings,  proof  of  Hk  hisi- 
writing  of  such  derk  or  dob 
shall  alone  be  necessaiy  to  vcri^ 
his  or  thdr  appointment,  and  tk 
accuracy  of  auch  entries  of  smk 
acts,  ordedHlaad  prooeediBfcs;  asd 
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the  paving  cominissioners  in  the  metropolis  are  to  be  en- 
tered in  a  book,  and  that  book  is  made  evidence. 

Patteson,  J. — It  is  not  evidence  of  an  application. 

F.  Pollock. — I  submit,  that  it  is  evidence  of  something 
done  upon  an  application. 

Patteson,  J. — The  application  ought  to  have  been 
preserved.     It  is  only  eleven  years  ago. 

jP.  Pollock. — There  is  a  permission  to  put  up  a  rail. 

Evidence  was  given,  that  the  papers  belonging  to  the 
committee  would  be  in  the  possession  of  the  Messrs.  Fin- 
nis,  as  clerks  to  the  committee ;  and  a  witness  proved  that 
he  had  made  diligent  search  among  the  papers  of  the  com- 
mittee, but  that  he  could  not  find  the  letter  of  Mr.  Planta. 
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that,  after  the  expiration  of  ten 
years  from  the  date  of  any  such 
acts,  orders,  and  proceedings,  no 
other  proof  shall  he  necessary,  or 
shall  be  required  of  his  or  their 
appointment,  or  of  the  accuracy 
of  such  entries,  than  the  produc- 
tion of  such  book  or  books  ap- 
pearing to  be  signed  by  some  per- 
son or  persons  as  the  clerk  or 
clerks  for  the  time  being;  and 
that  any  proof  of  his  or  their 
handi^Titing  shall  not  be  neces- 
sary, nor  shall  be  re(}uircd:  and 
also,  that  upon  any  appeal,  or  trial 
or  information  or  other  proceed- 
ing, civil  or  criminal,  and  in  any 
Court  or  Courts  of  law  or  equity, 
a  certificate  from  the  clerk  or 
clerks  for  the  time  being,  signed 
by  him  or  them,  that  any  person 
or  persons  who  hath  or  hare  acted 


or  may  act  as  commissioners  or 
trustees,  or  other  persons  having 
the  control  of  the  pavements  in 
any  parochial  or  other  district,  or 
as  a  surveyor  or  surveyors  of 
pavements,  or  in  any  other  office, 
was  or  were  or  is  or  are  one  or 
more  of  such  commissioners  or 
trustees  or  persons  having  the 
control  of  the  pavements  in  such 
parochial  or  other  district,  or  was 
duly  appointed  to  be  and  was  a 
surveyor  or  surveyors  of  pave- 
ments, or  to  such  other  office 
wherein  such  person  or  persons 
shall  or  may  have  acted,  or  shall 
or  may  act  or  appear,  shall  be 
sufficient  and  conclusive  evidence 
of  the  appointment  and  authority 
of  such  person  or  persons,  with- 
out any  other  proof  or  evidence 
whatsoever." 


CASES  AT  NISI  PRIUS, 

Pattesom,  J. — There  is  no  distinct  eyidence,  widnot 
these  entries,  that  any  letter  ewer  was  sent.     I  shall  n- 
Brit.  Mus.     ceive  the  evidence,  and  take  a  note  of  the  objection. 


9, 

Fuiins. 


The  entries  were  read. 

Campbell,  S.  6.,  in  reply. — ^There  can  be  no  dedicatioB 
of  a  way  to  the  public,  without  an  intention  to  dedicate,  ssi 
without  the  proprietors  having  renounced  all  ccwtrol  over 
the  place  for  ever.  The  acts  done  here  shew  clearly,  tiitf, 
although  the  public  might  pass  over  this  place,  there  m 
no  intention  to  dedicate  it  to  the  public  as  a  way.  The 
evidence  is  as  clear  as  that  of  the  bar  put  up  in  Southamp- 
ton-street, every  body  walks  there,  but  the  putting  op  of 
the  bar  negatives  a  dedication.  With  respect  to  the  kttv 
of  Mr.  Planta,  that  only  shews  that  a  doubt  existed  inUi 
mind,  and  that,  to  prevent  any  possibility  of  litigation,  k 
wished  for  the  approbation  of  the  concunittee  in  whstbe 
was  going  to  do. 

Patteson,  J.,  (in  summing  up). — The  whole  quesdos 
b,  whether  the  public  have  acquired  a  right  of  way  cms 
this  place,  by  the  dedication  of  the  Trustees  of  theBritidi 
Museum.  If  there  be  any  space  of  ground  between  the 
wall  of  the  Museum  and  the  way,  there  has  been  a  tres- 
pass committed;  as  it  is  admitted  that  the  soil  has  been 
turned  up  in  the  space  between  the  pavement  put  dows 
by  the  committee  and  the  wall.  It  is  quite  clear  that  there, 
has  been  a  usage  of  the  public  going  over  this  space  of 
ground,  as  it  is  shewn  that  they  have  done  so  for  more 
than  thirty  years,  which  is  quite  enough,  if  usage  akae 
would  establish  the  right.  On  the  part  of  the  plaintiffi, 
it  appears,  that,  in  the  year  1675,  there  was  a  conveyance 
of  the  property^  which  describes  it  as  extending  five  feel 
four  inches  on  the  outside  of  the  wall,  and  abutting 
on  Great  Russell-street^  that  being,  no  doubt,  the  vei; 
wall  that  is  now  standing.     That  conveyance  was  to  tbe 
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Duke  of  Montagu;  and  we  find,  that,  even  at  that  time,        ^g^^ 
there  was  a  way,  but  it  was  five  feet  four  inches  from  this      "^ — v-^ 
•wall.     If  a  person  lets  people  go  over  his  land,  and  use  it  ^^Jf™2[^**' 
as  a  way,  that  is  one  thing;  but  if  there  is  an  old  way  near  v* 

.  ,  FlIfNII. 

my  land,  and,  by  my  fences  decaying,  the  public  come  on 
my  land,  that  is  no  dedication.     In  the  year  1753,  the 
Duke  of  Montagu  conveyed  the  property  to  the  Trustees 
of  the  British  Museum,  in  exactly  the  same  terms  as  were 
contained  in  the  former  conveyance;  and,  what  is  most  im- 
portant, Mr.  Soley  speaks  to  the  place  having  been  fenced 
in  with  a  rail,  which  afterwards  decayed.     He  appears  to 
be  uncertain  as  to  the  time  when  that  was ;  but,  up  to  that 
time  at  least,  there  could  be  no  dedication.  If  a  man  opens 
bis  land,  so  that  the  public  pass  over  it  continually,  the 
public,  after  a  user  of  a  very  few  years,  would  be  enti- 
tled to  pass  over  it,  and  use  it  as  a  way;  and  if  the  party 
does  not  mean  to  dedicate  it  as  a  way,  but  only  to  give  a 
license,  he  should  do  some  act  to  shew  that  he  gives  a 
license  only.    The  common  course  is,  to  shut  it  up  one 
day  in  every  year,  which  I  believe  is  the  case  at  Lincoln's 
Inn.    The  question  really  is,  did  the  Trustees  of  the  Bri- 
tbh  Museum  ever  dedicate  this  place  as  a  way?  To  shew 
that  they  did  not,  there  is,  besides  the  testimony  of  Mr. 
Soley,  evidence  given  that  this  particular  spot  is  paved 
with  small  stones  brought  from  the  inner  court  of  the 
Museum  by  the  workmen  of  the  Museum,  who  paved  it. 
If  there  was  a  dedication,  why  should  the  small  stones  re- 
main when  the  old  way  was  flagged  and  repaired  by  the 
paving  committee?    There  are  two  instances  of  work  done, 
in  182G  and  1827,  and  on  those  occasions  the  person  who 
did  the  work  got  leave  from  the  committee  to  remove  the 
pavement  and  make  a  sewer.    But  there  a  permission  was 
necessary,  because  the  work  extended  more  than  five  feet 
four  inches  from  the  wall,  and  beyond  that  the  Trustees 
had  not  the  right  of  soil ;  and  besides,  even  if  they  had, 
they  would  not  have  been  authorized  to  take  up  the  pave- 
ment.   It  appears  too,  that  the  committee,  in  1826  and 
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18S7,  replaced  a  part  of  the  pavement*  and  the  workaeo 

of  the  Museum  the  rest,  after  die  leave  had  been  given  by 

^^.ITmn?!^  the  coBMnittee  to  take  up  the  payembnt.  It  is  rather  remidc- 

ablci  that  the  Trustees  should  have  replaced  a  part,  ai 
Ae  committee  the  rest;  but^  if  part  of  the  ground  m 
theirs,  that  might  be  a  reason  for  it*  It  ia  also  proved  dni 
the  servants  of  the  Museum  cleaned  away  the  dirt  ai 
snow  up  to  the  termination  of  the  small  stooes,  and  to  Art 
line  only.  The  question  is,  whether,  there  being  dedf 
an  old  highway  adjoining  the  place  in  question,  the  Tm- 
tees  of  the  British  Mnseunf  ever  dedicated  this  portkm  of 
land  to  the  public.  If  there  has  been  only  a  license,  dat 
is  not  sufficient,  the  question  being,  whether  tha!e  ha 
been  a  total  dereliction  on  the  part  of  the  Trustees  ia  fa- 
vour of  the  public. 

Verdict  for  the  plaintiffs — Damages  1«.  (c). 


(c)  hi  the  case  of  the  Rugby 
Charity  v.  Merrywtather^  1 1  East, 
376,  Lord  Kenyan  said,  that  the 
public  at  large,  having  the  free 
use  of  a  way  for  five  or  six  yean, 
had  been  held  a  sufficient  time  to 
presume  a  dedication  of  it  to  the 
public,  and  that  the  fact  of  its  not 
being  a  thoroughfare  made  no 
difference.    And  in  the  case  of 
Bex  V.  Uoydp  1  Camp.  260,  Lord 
EiUnborough  appears  to  have  been 
of  opinion  that  it  was  not  neces- 
sary that  a  way  should  be  a  tho- 
roughfare. However,  in  the  case 
of  Wood  V.  Veal,  5  B.  &  A.  464, 
the  Court  appear  to  have  great 
doubt  whether  it  is  not  essential 
that  it  should  be  so.   In  that  case 
the  Court  held,  that  there  could 
be  no  dedication  of  a  way  except 
by  the  owner  of  the  fee ;  in  that 
case  the  user  was  during  a  long 
lease.    In  the  case  of  Jarvis'v. 


Dean,  3  Bing. 447 i  llMoaaSi 
where  persons  bad,  for  tar  ff 
five  years,  passed  up  and  down  m 
unfinished  street,  the  bhabitiiA 
of  which  paid  hi^way  and  pni^ 
rates,  Bett,  C.  J.,  told  the  Jsi^ 
that  if  they  thought  the  street  \d 
been  used  for  years  as  a  psblie 
thoroughfare,  with  the  assestof 
the  owners  of  the  soil,  they  m^ 
presume  a  dedication.  The  Jmy 
did  so,  and  the  Court  refiosed  a 
rule  for  a  new  trial.  But,  in  the 
case  of  Harper  v.  CMarienoortk,^ 
D.  &  R.  572,  where  a  way  efff 
crown  land  had  been  eztinginskd 
by  an  incjosure  act»  bat  the  pob- 
lic  had  continued  to  use  the  my 
for  twenty  years  afterwards;  it 
was  hel«l,  that  this  user  was  sot 
evidence  of  a  dedicatioa  of  the 
way  to  the  public,  unless  it  i^ 
peared  to  have  had  the  consent  of 
the  crown.    In  the  case  of  Aex  r. 
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Campbell,  S.  6.,  applied  to  the  learned  Judge,  to  cer- 
tify that  the  freehold  came  in  question,  to  entitle  <be  plain- 
tiffs to  their  costs. 


Barr,  4  Camp.  16,  Lord  Ellen- 
borough  said,  **  After  a  long  lapse 
of  time  and  a  frequent  change  of 
tenants,  from  the  notorious  and 
uninterrupted  use  of  a  way  by  the 
public,  I  should  presume  that  the 
landlord  had  notice  of  the  way 
being  used,  and  that  it  was  so 
used  with  his  concurrence.    No- 
tice to  the  steward  is  notice  to 
the  landlord."     In  the  case  of 
Rex  y.  Lloyd,  1  Camp.  260,  his 
Lordship  sud,  f*  If  the  owner  of 
the  soil  throws  open  a  passage, 
and  neither  marks,  by  any  visible 
distinction,  that  he  means  to  pre- 
serve all  his  rights  over  it,  nor 
excludes  persons  from   pa^iifig 
through  it  by  positive  prohibi^op, 
he  shall  be  presumed  to  have  de- 
dicated it  to  the  public."  But,  in 
Roberts  v.  Karr,  Id.  262,  where  a 
bar  had  been  at   first  put  up, 
which  was  soon  knocked  down, 
and  the  place  after  that  used  as  a 
thoroughfare,  Mr.  Justice  Heath 
observed,  that  the  putting  up  of 
the  bar  rebutted  the  presumption 
of  a  dedication  to  the  public;  and 
that  such  a  dedication  must  be 
made  openly,  and  with  a  deliber- 
ate purpose.     So,  in  Lethbridge 
V.  Winter,  lb.,  where  originally 
d  gate  bad  been  put  up,  but  which 
liad  been  down  for  twelve  years, 
it  was  held,  that  there  was  no  de- 
dicndon.     In  the  case  of  Wood- 
yer  v.  Hadden,  6  Taunt.  125,  the 
plidntiff  bad  erected  a  street  lead- 
ing out  of  a  highway  across  his 
own  close,  and  terminating  at  the 
edge  of  the  defendant's  a4|oiiiing 


close,  which  was  separated  from 
the  end  of  the  street  for  twenty- 
one   years,   by   the    defendant's 
fence;  during  nineteen  years  of 
which  period    the   houses   were 
completed,  and  the  street  pub- 
licly watched,  cleansed,  and  light- 
ed, and  both  the  footways  and 
half  the  horseway  thereof,  paved 
at  the  expense  of  the  inhabitants; 
held,  that  the  street  was  not  so 
dedicated  to  the  pubHc,  that  the 
defendant,  puUing  down  his  wall, 
might  enter  it  at  the  end  adjoin- 
ing to  his  land,  and  use  it  as  a 
highway.      In  the  case    of  the 
Marquis  of  Stafford  ir.  Coyney,  7 
B.  &  Q.  257,  where  Hie  {daintiff 
had  for  several  years  suffered  the 
public  to  use  a  road  through  his 
estate,  for  all  purposes   except 
that  of  carrying  coal;  it  was  held, 
that  this  was  either  a  limited  de- 
dication of  the  road,  or  no  dedi- 
cation at  all,  but  only  a  license, 
revocable,  and  that  a  person  car- 
rying coals  along  the  road,  after 
notice  not  to  do  so,  was  a  tres- 
passer.   In  this  case,  Mr.  Justice 
Bayiey  and  Mr.  Justice  Holroyd 
intimated  that  they  saw  no  ob- 
jection to  there  being  a  partial 
dedication  of  a  way;  but  Mr.  Jus- 
tice lAttledale  doubted  the  possi- 
bility of  making  such  a  dedica- 
tion.   In  the  case  of  Roberts  y. 
Karr,   Mr.  Justice    Heath   said, 
that  there  cannot  be  a  partial  de- 
dication to  the  pubHc,  although 
there  might  be  a  grant  of  a  foot- 
way only. 
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Pattbson,  J. — The  freehold  can  hardly  be  sud  to  cone 
m  question. 

Campbell,  S.  G. — But,  for  the  private  act  of  Parliameiit, 
the  defendants  must  have  pleaded  a  justification. 

Patteson,  J. — Perhaps  I  had  better  certify. 

Certificate  granted. 

Campbell,  S.  G.,  and  W.  H.  Watson,  for  the  plaindfii. 
F.  Pollock,  Plait,  and  Steer,  for  the  defendants. 
[AUomies — Bray  fy  Warren^  and  B.  4r  ^F.  Fiimts.] 


A^aumed  Sittings  in  London  itfter  Jffilary 

Term,  1833. 

BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


Rex  v.  Hemp. 

Feb.  18M. 
If  an  indictment   "ERJURY. — The  perjury  was  alleged  to  have  been 

toin^wai  m"'  Committed  in  an  affidavit  sworn  in  a  cause  of  Moses  /»• 
Bignmenu  of      cobs  V.  Green  Sr  PeUatt.     This  affidavit  stated  a  convcr- 

peijury,  on  one  ^ 

of  which  no  evi-  sation  between  the  defendant  Hemp  and  Moses  Jacobs, 
on  the  part  of     a"d  that  a  paper^  marked  B.,  contained  the  terms  of  a  con- 

Se  deSnt"'  ^''^^^  '"^'"  ^^^  ^^^^  ^^  P°*^5  *"^  ^^*^'  ^»  ^^  being  shewD  by 
cannot  go  into     the  defendant  Hemp  to  Moses  Jacobs,  the  latter  admitted 

prooff  to  shew 

that  the  evi-       to  the  former^  that  this  paper  did  contain  the  terms  of 

dence,  charged 
by  that  assign- 
ment of  perjury  to  be  false,  was  in  reality  true.  A  witness  for  the  defence  cmnnot  be  asked  whe- 
ther he  has  heard  a  witness  for  the  prosecution  commit  perjury  on  the  trial  of  a  cause;  and  is 
stating  whether  he  would  believe  that  witness  on  his  oath,  he  must  do  ao  frtMo  hta  knowledge  d 
the  witness's  general  character,  and  not  from  having  heard  him  give  particular  evidence  on  a  pir> 
ticular  triaL 

On  the  trial  of  an  indictment  for  perjury,  the  witnesses  to  charmcter  were  aaked, "  What  ii  tbc 
diaracter  of  the  defendant  for  veracity  tad  honour?"  and  '*  Do  you  conader  hi-i  a  man  Ukdv  b 
commit  peijury  f " 


Rex 

V. 

Hemp. 
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that  contract     There  were  assignments  of  perjury  on  the         \q^^ 
whole  of  these  statements;   but  no  evidence  was  given 
on  the  part  of  the  prosecution  in  support  of  that  as- 
signment of  perjury,  which  charged  that  the  paper  mark- 
ed B.  did  not  contain  the  terms  of  the  contract. 

The  defendant's  counsel  proposed  to  give  evidence  to 
shew  that  the  paper  did,  in  fact,  contain  the  terms  of  the 
contract. 

Campbell^  S.  6. — I  do  not  go  upon  that  assignment  of 
peijury.     I  have  given  no  evidence  upon  it 

Piatt,  for  the  defendant. — It  is  a  question  on  the  re- 
cord, and  we  may  give  evidence  to  disprove  it. 

Denman,  C.  J. — I  think  not,  as  the  prosecutor  gives  no 
evidence  upon  it. 

On  the  part  of  the  prosecution,  Moses  Jacobs  had  been 
examined  as  a  witness ;  and  for  the  defence,  Mr.  Pellat 
was  called,  he  was  asked  by — 

Piatt,  for  the  defendant,  whether,  from  having  heard 
Moses  Jacobs  give  false  evidence  on  the  trial  of  a  former 
cause,  he  considered  that  the  testimony  of  Jacobs  could 
be  relied  on? 

Denman,  C.  J. — The  question  is,  from  what  you  know 
of  the  general  character  of  Jacobs,  would  you  believe  him 
on  his  oath? 

Mr.  Pellatt. — I  do  not  know  enough  of  his  general  char- 
acter to  speak  to  that 

Piatt, — Did  you  ever  hear  him  commit  perjury? 

Campbell,  S.  G. — I  must  object  to  that 
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1883.  Demhan,  C.  J. — That  question  cannot  be  put,  as  it 

"^    V    ^      would  be  trying  another  specific  charge. 

»■>"•  A  Juror,— I  should  like  for  Mr.  PeHatt  to  st^te  whe- 

ther he  would,  not  believe  the  witness  because  he  has  heard 
him  conunit  perjury. 

Denman^  C.  J. — It  must  be  from  his  general  character. 

Mr.  Pellatt.-;-I  have  not  such  a  knowledge  of  hia  gene- 
ral character  as  to  enable  me  to  answer  the  question;  but 
what  I  do  know  of  him  is  not  in  his  favour. 

For  the  defendant,  several  witnesses  to  character  were 
examined.  They  were  each  asked,  "  What  is  the  general 
character  of  the  defendant  for  veracity  and  honour?**  And 
also,  "  Do  you  consider  him  a  man  likely  to  commit  pjer- 
jury: 

The  form  of  the  last  question  was  neither  objected  to 
by  the  Solicitor-General,  nor  remarked  on  by  the  Lord 
Chief  Justice. 

Verdict — Not  guilty. 

Campbellf  S.  6.,  and  Hutchinson,  for  the  prosecution. 

Curwood  and  Piatt,  for  the  defendtot. 

[Attomies — Sjn/ers,  and  E.  luiacf .] 

See  the  case  of  Rtx  v.  Bighorn,  ante,  Vol.  4,  p.  392,  and  Rex  v.  M- 
€Jiob,pott, 
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_  ▼  * 

Heisch  v.  Carrinoton  and  Others. 

^  Feb.  23rd 

ASSUMPSIT  for  goods  sold  and  delivered.  Bycustomin  the 

On  the  part  of  the  plaintifiy  who,  it  appeared,  traded  p°'"  Market,  a 

*^  i»  T   •  buyer  may  pay 

under  the  name  of  Cox,  Heisch  &  Co.,  a  corn-fEictor^  the  factor  upon 
named  Gibson,  was  called  as  a  witness.  He  stated,  that,  theTwo  month? 
en  the  12th  of  December,  1831,  he  sold  to  the  defen-  r;Wch  institute 

'  the  ordmary 

dants,  who  traded  as  distillers,  under  the  firm  of  T.  V.  timeofpayinent, 
Cooke  &  Co.,  a  quantity  of  barley;  and  gave  the  follow-  ownacrommo- 
ing  sold  note,  made  out  by  hU  clerk:—  ^Ihe&cti^' 

and,  therefore, 

"  Sold  Messrs.  T.  V.  Cooke  &  Co.,  about  280  quarters  TtopSyt^t' 
of  barley,  at  32*.,  for  Wm.  Gibson.— T.  W."  after  he  had  re- 

•^ '  '  ceived  the 

money  for  corn 

He  also  stated,  that  the  barley  belonged  to  the  plaintiff;  ^J^^J"^  **^j 

that  the  time  of  payment  was  two  months;  and,  that  he  gave  ration  of  the  two 

the  defendants  a  delivery  order  the  same  day,  addressed  ^Heid\ihat^e 

to  the  master  of  the  ship  Charlotte,  at  Limehouse,  on  board  r«?''^Pl*T^** 

*  '  '  not  sue  the  buy- 

which  it  was.     The  order  was  as  follows : —  «<•»  but  muit 

look  to  the 
foctor. 

"  Com  Exchange,  12th  December,  1831. 


it 


Captain 


"  Deliver  to  Messrs.  T.  V.  Cooke,  about  280  quarters  of 
barley,  for  Wm.  Gibson." 

He  further  stated,  that  he  sent  an  invoice  on  the  23rd  of 
December,  and,  on  the  26th,  received  the  sum  of 
411/.  ISs.  7d.,  allowing  a  discount  of  2/.  14«.y  that  he  was 
not  in  possession  of  the  bill  of  lading ;  that  he  stopped 
payment  on  the  4th  of  January,  1832,  and  had  not  paid 
over  the  money  to  the  plaintiff. 

On  his  cross-examination,  he  said — **  It  is  usual  for  cap* 
tains  of  ships  to  deliver  to  the  order  of  the  factor.  I  con- 
tinued to  buy  and  sell  for  myself  up  to  the  time  of  my 
failure.  I  did  not  deal  largely  on  my  own  account.  There 
is  no  defined  custom  as  to  the  payment;  it  is  at  the  option 
of  the  buyer  to  pay  at  two  months^  or  sooner ^  with  a  dis* 
count.     The  plaintiff  has  done  it  more  than  once.     I  have 


Hexsch 

V. 
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1833  known  other  buyers  do  the  same  many  times.  I  should 
think  it  is  done  ahnost  daily.  I  have  no  doubt  about  it 
There  is  printed  on  the  delivery  order — '  No  refusal  viD 
CAKKiNaTON.  \yQ  accepted,  unless  a  satisfactory  reason  is  given  at  mj 
stand  before  ten  o'clock  next  market  day/  This  menu, 
if  there  is  any  objection  to  the  quality.  /  send  my  mm 
waterman  to  the  ship /or  the  sample*  I  did  not  stand  id 
credere  in  this  transaction.  It  is  usual  for  com-factmts 
stand  del  credere.  I  think  I  have  heard  in  one  or  twoii- 
stances,  under  peculiar  circumstances,  that  they  hate  not 
stood  del  credere.  I  had  been  selling  for  the  plaintiff  figri 
long  time.  He  merely  gave  me  the  particulars,  which  im- 
ported that  I  was  to  sell.  The  time  of  payment  is  never  nes- 
tioned  in  the  sold  note.  Payment  is  frequently  made  within 
two  months;  and  then  the  factor  usually  pays  his  principal 
at  the  end  of  the  two  months.  There  is  no  fixed  rate  of 
discount.  Sometimes  the  payment  within  two  months  ii 
for  the  factor's  accommodation;  it  was  for  mine  in  tius 
case.  I  do  not  know  of  any  instance  of  a  factor's  refusng 
to  take  the  money  before  the  end  of  the  two  months.  I 
always  take  it,  having  but  little.  I  know  of  two  instances 
where  the  plaintiff  has  received  a  portion  of  money  oo  a^ 
count  within  the  two  months ;  and  this  is  very  commot 
with  others." 

Sir  J.  Scarlett,  for  the  defendants. — No  case  has  bees 
made  out  on  the  part  of  the  plaintiff.  The  difference  b^ 
tween  a  factor  and  a  broker  is  this — the  factor  has  poi- 
session  of  the  property,  but  the  broker  has  no  control 
over  the  commodity,  as  the  factor  has.  A  broker  is  the  agent 
between  both  parties ;  he  has  no  power  to  make  a  fiml 
contract;  what  he  does,  must  be  ratified  by  his  principah> 
A  factor  sends  no  bought  note^  and  keeps  no  contract 
book,  as  a  broker  must.  In  this  case,  on  the  face  of  the 
delivery  order,  the  factor  reserves  to  himself  the  power, 
and  determines  himself  as  to  any  objection  by  the  buyer  on 
the  ground  of  any  difference  between  the  bulk  and  the 
sample. 
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•  Campbell,  S.  G, — The  case  of  Baring  v.  Corrie  {a)  de-        1833. 
cides  that  a  factor  is  substantially  a  broker.  Hbisch 


Sur  J.  Scarlett. — That  was  a  peculiar  case.  Corrie  was 
a  broker  at  Liverpool,  and  the  goods  were  also  at  Liver- 
pool, and  consequently  he  had  the  power  over  them.  I 
9peak  of  the  general  distinction.  Peculiar  circumstances 
may  arise,  as  in  the  case  referred  to ;  but,  I  say  in  this 
case,  that  Gibson  was  really  a  factor.  He  sent  his  own 
clerk  for  the  sample,  and  signed  the  delivery-order  in  his 
own  name.  How  were  we  to  know  whether  he  was  an 
agent  or  not?  I  agree,  that  an  agent  cannot  vary  the  con- 
tract without  his  principal's  consent;  but,  not  so  when  he 
sells  in  his  own  name,  and  the  buyer  knows  nothing  about 
the  principal.  With  respect  to  the  custom,  I  admit,  that 
when  there  is  a  precise  contract  in  writing,  it  cannot  be  qua- 
lified by  evidence  of  usage,  unless  it  is  ambiguous.  There  is 
no  limit  of  time  in  the  contract,  it  rests  upon  usage,  which 
must  be  taken  altogether.  I  say,  the  usage  is,  that  pay- 
ment under  the  contract  is  not  demandable  before  the  end 
of  the  two  months ;  but,  the  buyer  has  a  right  to  pay  sooner 
if  he  wishes  it,  or  if  the  factor  wishes  it,  and  he  assents. 
If  these  words  were  in  a  contract,  it  could  not  be  said  to 
be  against  law;  and  the  custom,  therefore,  cannot  be  said 
to  be  illegal.  The  factor  himself  says,  that  the  practice  is 
so.  It  b  proved,  that  the  plaintiff  himself  has  acted  on  this 
practice,  and  paid  within  the  two  months,  and  been  allow- 
ed the  discount;  and  it  has  been  done  in  other  cases  too. 
It  b  also  clear,  that  the  factor  is  in  the  habit  of  paying  the 
money  to  his  principal  within  the  two  months;  and  three 
instances  have  been  proved,  in  which,  when  the  plaintiff 
was  a  seller,  he  got  his  money  within  the  two  months. 
There  was  an  instance  where  the  factor,  not  being  satis- 
fied with  the  responsibility  of  the  buyer,  sent  to  him  for, 
and  obtained  1000/.,  which  he  paid  to  the  plaintiff.     The 

(a)  2  B.  &  A.  137. 
VOL.  V.  II 
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factor  has  paid  more  than  10002.  to  the  plaintiff  dnce  the 
26th  of  December)  which  he  would  not  have  been  able  to 

Heisch 

V.  do  without  this  money  of  the  defendants.     I  do  not  sij 

that  makes  him  receive  the  money  for  this  particolar  oon; 
I  say,  first,  that  the  factor,  as  far  as  the  buyer  knew,  vii 
a  principal;  if  he  was  not  a  principal j  yetj  if  he  acted  aii 
principal,  he,  by  the  late  act,  having  been  intrusted  with 
goods,  may  receive  payment  for  them.  But,  I  say  further, 
that  he  had  the  right  as  factor;  for,  if  the  note  is  not  cos- 
trolled  by  the  usage,  there  is  no  time  for  payment  moh 
tioned;  and,  if  it  is  so  controlled,  then  the  usage,  taken  al- 
together, is  in  the  defendant*s  favour. 

Dbnman,  C.  J. — The  question  in  this  case  is,  whether 
in  your  opinion  the  plaintiff  has  been  paid  for  this  barley; 
and  that  will  depend  upon  whether  you  are  satisfied  thit 
there  is  a  custom  in  the  com  market  by  which  the  party 
has  a  right  to  pay  within  the  time  upon  discount ;  whether 
any  person  dealing  with  a  factor  there  would  know,  from  the 
prevalence  and  universality  of  the  custom,  that  he  wooU 
have  the  right  of  paying  within  the  two  months.    Bat, 
unless  that  custom  is  proved  to  your  satisfaction,  it  is  detf 
there  is  no  answer;  as,  although  the  money  got  into  the 
plaintiff^'s  hands,  yet  it  would  not  be  received  as  paymest 
for  the  particular  articles.     As  to  the  custom,  it  seems  to 
me,  the  witness  does  not  speak  very  distinctly.  Thttemt; 
have  been  some  instances  every  day,  and  yet  the  pnedce 
may  not  be  universal.    Perhaps  he  may  be  speaking  of  «■ 
usage  where  the  factor  stands  del  credere,  which,  he  njs> 
he  did  not.     If  the  custom  is  generally  and  universallj  ud* 
derstood,  I  do  not  think  it  matters  for  whose  accommoda- 
tion the  payment  is  made. — [His  Lordship  read  the  efi- 
dence  of  Mr.  Gibson,  and  observed] — ^The  question  for 
you  upon  this  evidence  will  be,  whether  you  think  it  has 
been  satisfaotorily  proved,  that  when  a  party  authorises  t 
factor,  in  the  manner  in  which  this  plaintiff  authoriied  Mr. 
Gibson,  he  gives  him  also  an  authority  to  receive  payment 


i 
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within  two  mohtbsy  and  to  allow  a  discount.  Whether  the 
plaintiff  gave  Mr.  Gibson  authority  during  the  two  months' 
credit  to  accept  payment  and  allow  a  discount?   Whether  •. 

you  think  the  practice  relied  on  is  proved  to  be  a  general, 
I  should  rather  say,  an  universal  custom,  on  the  Com  Ex- 
change? If  that  is  made  out  to  your  satisfaction,  then  the 
plaintiff  will  have  received  payment  through  Gibson,  al- 
though Gibson  has  not  paid  the  money  over  to  him.  If 
you  think  that  the  custom  is  hot  made  out,  then  the  plain- 
tiff will  not  have  been  paid,  and  you  will  give  your  verdict 

for  him. 

The  jury  found  their  verdict  for  the  defen- 
dants, saying,  that  they  thought  the  cus- 
tom had  been  established. 

Campbell^  S.  G.,  and  J.  H.  Lloyd^  for  the  plaintiff. 

Sir  J.  Scarlett  and  /?.  V.  Richards,  for  the  defendants. 

[Attornies — HaddonSf  G.,  and  Baxendale  4'  Co.] 


Freeman  v.  Baker  and  Another.  Feb,  27th. 

X  HE  first  count  of  the  declaration  stated,  that  before  A  party  bought 
and  at  the  time  &c.>  the  defendants  were  possessed  of  a  representaUon 
certain  ship  or  vessel,  called  the  Leslie  Ogilby,  which  was  *****  she  was 

r  »  o      ^»  copper-fastened. 

not  copper-fastened,  as  they  well  knew;  yet  the  said  de-  He  ascertained, 

m      t  ••«  "••  -■••  !!•     •#••  in  the  course  of 

fendants  contriving  &c.  to  deceive  and  injure  the  plaintin  a  few  days,  that 
in  that  respect,  and  to  induce  him  to  purchase  the  said  ^j^  not'make^^* 
ship  or  vessel  at  and  for  a  larce  sum  of  money,  on  the  23rd  any  complaint 

^  ®  ■'*  to  the  seller  till 

seyeral  months 
Afterwards,  when  she  had  been  on  a  voyage  and  returned: — Held,  that  this  delayoald  no  t  prevent 
his  recovering  in  an  action  for  the  misrepresentation,  provided  the  action  was  in  other  respects  main- 
tainable:— HMf  also,  that  "Lloyd's  Register  of  Shipping*'  was  not  admissible  in  evidence  to  shew 
that  the  vessel  was  considered  as  copper-fastened.  The  contract  stated  that  the  vessel  was  to  be 
delivered  with  all  her  stores,  according  to  the  inventory:  the  inventory  was  at  the  end  of  the  ad- 
vertisement for  the  sale: — It  was  held,  that  this  did  not  import  into  the  contract  the  representation 
contained  in  the  advertisement,  as  the  vessel  itself  was  not  mentioned  in  the  iaventory,  but  only 
the  stores.  The  questions  for  the  jury,  in  such  a  case,  are,  whether  the  vessel  was  in  fact  copper- 
fastened;  and  if  it  was  not,  did  the  seller  know  that  it  was  not? — and  if  he  did,  did  he  use  any 
means  to  conceal  the  fact  from  the  buyer? 

Il2 
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of  August,  1831,  falsely,  fraudulently,  and  deceitfidly  re- 
presented to  him  that  the  said  ship  or  vessel  was  a  coppe^ 
fastened  ship  or  vessel:  and  then  averred,  that  the  defen- 
dants further  contriving  ftc.,  then  and  there  kept  the  oil 
ship  or  vessel  afloat  in  a  certain  dock,  called  the  WeK 
India  Dock,  so  that  it  could  not  be  inspected  or  *>v«niiti^ 
by  him,  and  used  and  employed  divers  other  subtle  aiti 
and  devices  for  the  purpose  of  preventing  an  inspectioi 
and  examination  by  the  plaintifi^,  and  thereby  afterwudi 
induced  the  plaintiff  to  purchase  the  said  ship  or  vessel  v 
a  copper-fastened  ship  or  ves8el,with  divers  stores,  for  the 
sum  of  ISOO/.,  and  then  and  there  falsely,  firaudulendj, 
and  deceitfully  sold  the  said  ship  or  vessel  as  a  coppo^ 
fastened  ship  or  vessel,  with  the  stores,  to  the  plaintiff,  for 
the  said  sum  of  1300/.  then  and  there  paid  by  the  pUndlT 
to  the  defendants;  by  means  whereof  the  said  ship  or ?» 
sel  became  and  still  was  of  little  or  no  use  or  value  to  die 
plaintiff,  whereby  he  was  cheated  and  defrauded  by  the 
defendants  of  the  said  sum  of  1300/. 

The  second  count  was  similar,  except  that  it  contained 
no  averment  that  means  were  used  to  prevent  exani- 
nation.  The  third  count  was  similar,  but  it  charged  i 
false  representation  only.  The  fourth  count  was  on  i 
representation  that  the  vessel  shifted  wiiJkaui  battatt 
It  contained  a  scienter,  and  averred  special  damage.  The 
/i/th  and  sixth  were  similar  to  the  fourth,  but  widioot 
special  damage.  The  seventh  count  was  on  a  warrmtj 
that  the  ship  was  copper-fastened,  and  particulariKd 
iron-fastenings  as  in  fact  there.  The  eighth  count  omit- 
ted the  part  relating  to  iron-fastenings.  The  ninth  coost 
was  on  a  warranty  that  the  ship  would  shift  without  bal- 
last, and  contained  special  damage.  The  tenth  was  simi- 
lar, but  without  special  damage.    Plea — Not  Guilty. 

It  appeared  that  the  vessel  was  sold  under  the  foUowiif 
advertisement : — "  For  sale,  the  fine  brig  Leslie  Ogilby 
193  11  tons;  British  built;  coppered  and  copper-fastened; 
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shifts  without  ballast;  takes  the  ground  well ;  stows  a  large 
cargo  for  her  tonnage;  was  coppered  in  August,  1829;  is 
well  adapted  for  general  purposes,  and  requires  little  more 
than  provisions  to  send  her  to  sea. — Now  lying  in  the 
West  India  Docks.  The  vessel,  with  all  stores,  to  be  taken 
with  all  faults  as  they  now  lie,  without  any  allowance  for 
weight,  length,  quantity,  or  quality."  An  inventory  of  the 
stores  followed  this  description. 

The  contract  for  the  sale  contained  a  provision  that  a 
legal  bill  or  bills  of  sale  should  be  made  out,  and  stated 
that  the  vessel  was  to  be  taken  with  all  her  stores  accord- 
ing to  the  inventory. 

The  bill  of  sale  did  not  contain  either  a  warranty  or  a 
representation. 

On  the  part  of  the  plaintiff,  a  surveyor  from  Lloyd's, 
who  examined  the  vessel  in  January,  1832,  swore  that  she 
was  not  copper-fastened:  he  described  ''copper-fastened'* 
as  meaning  that  all  the  bolts  should  be  of  copper  which 
go  through  the  keel  and  kelson,  stern-box,  stem-post  and 
stem.  He  considered  the  vessel  as  only  partially  copper- 
fastened. 

The  person  for  whom  the  vessel  was  originally  built, 
and  who  superintended  the  sheathing  of  her  with  cop- 
per, in  the  year  1825,  proved  that  the  description  cop- 
per-fastened was  not  a  correct  description  of  the  vessel 
in  the  state  to  which  he  brought  her  at  that  time.  The 
captain  was  also  called,  and  stated  that  the  vessel  would 
not  shift  without  ballast ;  and  added,  that  having  a  consi- 
derable quantity  of  ballast  in  her,  yet,  in  a  gale  of  wind 
beyond  Yarmouth,  she  laid  down,  and  he  was  obliged  to 
put  back  and  take  in  several  tons  more.  He  admitted 
that  he  saw  the  vessel  the  day  after  she  was  bought,  and 
discovered  the  iron  bolts  in  her,  when  he  had  only  got  half 
way  down  the  ladder  leading  to  the  hold ;  and  that  he  told 
his  owners  of  it  in  the  course  of  a  few  days.  The  broker, 
who  purchased  the  vessel  for  the  plaintiff,  stated,  that  he 


CASES  AT  NISI  PRIUS, 

relied  on  the  representation  of  the  defendants,  and  did  not 
send  any  surveyor  to  examine  the  vessel  at  the  time  of  the 
purchase;  but  in  December,  1831»  after  she  had  been  to 
Newcastle,  he  requested  the  defendants  to  send  a  per- 
son to  meet  the  plaintiff's  surveyor,  for  the  purpose  of 
examining. 

Campbell^  S.  G.,  for  the  plaintiff. — By  copper-fastened, 
I  understand  that  all  under  water  is  fastened  with  copper 
bolts,  and  therefore  the  vessel  is  tighter,  and  less  likely  to 
be  injured  by  the  water.  The  meaning  of  shifting  without 
ballast  is,  that  the  whole  of  the  cargo  may  be  taken  out 
without  any  fresh  ballast  being  put  in ;  that  is,  that  the 
vessel  will  stand  stiff  in  the  water.  It  is  to  be  said,  as  I 
understand,  that  as  the  vessel  is  to  be  taken  with  all  faults, 
we  cannot  complain :  but  there  is  a  distinction  between  a 
fault  and  a  misrepresentation.  The  party  is  not  hable  for 
a  mere  fault,  but  here  we  complain  of  a  direct  misrepre- 
sentation. It  would  be  absurd  to  say  that  the  words 
''with  all  faults"  would  cure  a  direct  misrepresoitation. 
Suppose  the  warranty  was,  that  the  vessel  should  be  all 
oak,  and  it  turned  out  to  be  of  Canada  timber,  it  would 
be  a  breach  of  the  warranty.  The  case  of  Shepherd  v. 
Kain  (a)  is  all  fours  with  the  present,  as  here  there  are  a 
few  copper  fastenings. 

Sir  J.  Scarlett,  for  the  defendants. — There  is  a  defence 
both  in  law  and  fact.  If  it  is  at  all  material  that  the  ship 
should  be  copper-fastened,  it  can  be  proved  that  she  was  so 


(a)  5  B.  &  Aid.  240.  This  was  without  any  allowance  for  any  de- 
an action  on  the  case  for  the  breach  fects  whatsoever.  It  vap^etmd 
of  a  warranty.  The  advertise-  that  she  was  only  partially  copper- 
ment  for  the  sale  of  a  ship  de-  fastened.  It  was  held  that>  not- 
scribed  her  as  *' a  copper-fastened  withstanding  the  words  •*  with  all 
vessel;"  and  added  that  the  vessel  faults,"  &c.,  the  vendor  was  liable 
was  to  be  taken  with  all  faults,  for  the  breach  of  the  warranty. 
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fastened  after  the  defendants  became  possessed  of  her, 
though  the  iron  bolts  were  left  in.  The  plaintiiOP's  wit* 
nesses  did  not  try  the  iron  bolts  from  the  inside,  to  see  if 
they  had  corroded,  and  were  in  consequence  moveable.  It 
does  not  he  in  the  plaintiff's  mouth  to  say  that  she  was  not 
copper-fastened,  for  his  own  card  describes  her  as  ''A.  1 .  cop- 
pered and  copper-fastened ;"  and  she  has  been  described  in 
Lloyd's  book  by  the  plaintiff  as  copper-fastened.  As  to 
Shepherd \.  Kain^  I  do  not  deny  the  law  of  that  case;  but 
that  was  only  the  first  act  of  the  tragedy.  There  was 
afterwards  an  action  brought  against  Old  by  Kain^  who 
had  bought  the  vessel  of  him.  It  was  special  assumpsii, 
stating  the  particular  circumstances.  In  Shepherd  v.  Kain 
the  warranty  was  in  the  contract,  which  is  necessary. 
Kain  v.  Old  was  argued  as  a  special  case,  and  in  it  the  case 
of  Pickering  v.  Dowson  (a)  is  referred  to;  which  shews 
that  there  is  no  warranty,  unless  it  is  imported  into  the 
bill  of  sale ;  and  that  the  party  is  not  liable,  whether  he 
knew  the  fact  or  not,  if  there  is  no  evidence  of  fraud.  Lord 
Chief  Justice  Gibbs  there  says,  '^  I  thought  at  the  trial, 
and  still  think,  that  the  parties  were  not  now  at  liberty  to 
shew  any  representation  made  by  the  seller,  unless  they 
could  shew  that  by  some  fraud  the  defendants  prevented 
the  plaintiffs  from  discovering  a  fault  which  they  knew  to 
exist."  I  do  not  rely  upon  the  words  **  with  all  faults,"  as, 
without  these,  it  would  be  the  same.  Unless  there  is  a 
practice  not  to  allow  an  inspection,  a  man  is  not  answerable 
for  what  is  not  in  the  contract,  unless  he  takes  pains  to 
conceal  the  defect.    There  is  no  fraud  in  this  case.     I  re- 


479 


1833. 


(a)  4  Taunt.  779.  According 
to  the  decision  in  that  case,  if  a 
representation  be  made  before  a 
sale  of  the  quality  of  the  thing 
sold,  with  full  opportunity  for  the 
purchaser  to  inspect  and  examine 
the  truth  of  the  representation, 
and  a  contract  of  sale  be  after- 


wards reduced  into  writing,  in 
wluch  that  representation  is  not 
embodied,  no  action  for  a  deceit 
lies  against  the  vendor  on  the 
ground  that  the  article  sold  is  not 
answerable  to  that  representation: 
and  tins,  whether  the  vendor  knew 
of  the  defects  or  not 


Bakeb. 
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1833.        member  a  case  relating  to  the  Claremont  estate,  which  was 
''     ""    ^      sold  by  the  Marquis  of  Waterford  to  the  present  Lord 
r.  Dover ;  and  after  the  purchase,  it  was  discovered  that  a 

bridge  on  the  estate  was  out  of  repair,  and  an  action  was 
brought  to  try  whether  the  bridge  was  repairable  by  the 
owner  of  the  estate,  and  it  was  found  that  it  was;  and 
Lord  Chief  Justice  Gibbs,  then  at  the  bar,  investigated 
the  subject  a  great  deal,  and  no  proceedings  were  taken 
on  the  principle,  that,  without  fraud  could  be  shewn,  there 
was  no  remedy.  As  to  the  shifting  without  ballast,  it  did 
not  mean  that  the  vessel  would  sail  without  ballast,  but 
merely  that  she  would  shift  from  one  place  to  another  in 
the  dock  without  ballast.  The  statement  as  to  the  copper- 
fastening  is  neither  in  the  contract  signed  by  the  brokers, 
nor  in  the  bill  of  sale,  nor  is  the  shifting  without  ballast. 
I  take  the  law  to  be  clearly  and  indisputably  this:  that  if 
a  man  makes  a  representation,  and  allows  the  purchaser  to 
go  and  see  the  article,  and  he  afterwards  purchases,  there  is 
an  end  of  the  representation,  unless  the  seller  takes  any  steps 
to  conceal  the  defect  from  the  purchaser,  for  that  is  fraud. 

Denman,  C.  J. — Is  not  this  case  exactly  like  Pickering 
v.  Dowson  ?   I  cannot  distinguish  the  one  from  the  other. 

Campbell,  S.  G. — Yes,  it  is ;  but  it  is  also  exactly  like 
Shepherd  v.  Kain,  which  was  decided  since. 

Maule,  for  the  defendants. — Kain  v.  Old  is  the  latest 
case,  and  that  recognises  Pickering  v.  Dowson  (a)  as  law. 

Campbell,  S.  G. — Kain  v.  Old  was  decided  on  the  ground 
that  the  action  was  in  assumpsit. 

(a)  In  the  case  of  Kain  v.  Old,  \M  down  in  the  judgment  of  the 

4  D.  &  R.  61,    Lord   Tenterden  late  Lord  Chief  Justice.  Gt66»  in 

(then  Lord  Chief  Justice  Abbott)  the  case  of  Pickering  v.  Daw$on. 

said,  "  These  are  nut  new  princi-  That  case  appears  to  us  to  be  quite 

pies,  they  are  all  clearly  and  fully  decisive  of  the  present,"  &c. 
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Denman,  C.  J. — I  am  not  so  much  looking  to  Kainy. 
Old  as  an  authority^  as  to  Pickering  v.  Dowson ;  and  I 
really  cannot  distinguish  it  from  the  present  case. 

Campbell f  S.  G. — Shepherd  ▼•  Kain  is  untouched  by 
Kain  v.  Old,  and  that  is  a  later  authority  than  Pickering 
T.  Dowson.  And  in  the  present  case  the  contract  refers 
to  the  inventory. 

Maule. — The  inventory  does  not  commence  till  after  the 
representation. 

DenmaNj  C.  J. — I  observed  that,  in  the  opening,  the  ad- 
vertisement was  called  the  inventory ;  but  I  think  it  will 
be  better  for  all  parties  that  the  case  should  go  on. 

Sir  J.  Scarlett,  to  the  jury. — The  plaintiff  should  have 
notified  his  objection  sooner,  and  not  have  suffered  the 
vessel  to  go  a  voyage  before  he  mentioned  it  to  us. 

On  the  part  of  the  defendants,  several  witnesses  were 
called :  they  differed  from  the  plaintiff's  witnesses  as  to 
the  proportion  of  the  iron  to  the  copper-fastenings;  but 
admitted  that  it  could  not  be  said  that  the  vessel  was  al- 
together copper-fastened. 

It  was  then  proposed  to  put  in  a  book  called  Lloyd's 
Register  of  Shipping,  in  which  the  vessel  was  said  to  be 
described  as  copper-fastened.  The  witness  who  produced 
it  said,  that  it  was  made  up  from  information  furnished 
by  surveyors  (a). 

Comyn,  for  the  plaintiff,  objected  to  its  reception. 

Sire/.  Scarlett  submitted  that  it  was  evidence,  as  shewing 

(a)  For  a  description  of  this  book,  see  the  case  of  Kerr  v.  Sheddeih 

ante,  Vol.  4,  p.  631,  n.  (o). 
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that  among  ship-owners  and  underwriters  it  was  cos- 
ndered  aa  copper-fastened. 

Denman,  C.  J. — I  think  we  do  not  know  enough  of 
the  mode  in  which  the  book  is  made  up  to  justify  iti  ad- 
mission in  evidence. 

A  card,  issued  by  the  plaintiff  in  relation  to  the  Tesriii 
question,  was  put  in,  which  contained  the  following  wordi: 
^*  For  the  Cape  of  Good  Hope,  the  fine  fiist  wA% 
ship,  Leslie  Ogilby;  A.  1.  coppered,  and  copper&stoh 
ed,  be.** 

DsNMAN,  C.  J.y  in  summing  up,  said — ^The  qoo- 
tions  I  propose  to  leave  to  you  are :  First,  whetiier  die 
vessel  was  copper-fastened ;  and,  if  she  was  not,  whedier 
the  defendants  knew  it,  and  were  guilty  of  any  fraud  ■ 
concealing  the  fact  from  the  plaintiff?  The  second  qoci- 
tion  will  be,  whether  she  shifted  witbout  ballast;  and, if 
she  did  not,  were  the  defendants  aware  of  that  also;  and 
did  they  use  any  means  of  concealment  ?  As  to  tiie  sd- 
vertisement,  I  think  it  has  been  improperly  called  tiie  » 
ventory.  The  words  in  the  contract  are,  that  she  is  to  be 
delivered,  with  all  her  stores,  according  to  the  inventoi;. 
I  do  not  think  that  this  imports  into  the  contract  the  de- 
scription in  the  advertisement,  as  the  ship  is  not  mentiooed 
in  the  inventory.  A  question  of  law  has  been  raised, 
which  will  be  considered  hereafter ;  for  I  think  it  wffl  be 
better  to  have  it  understood  now,  that  the  plaintiff  dnl 
be  entitled  to  a  verdict.  [His  Lordship  read  the  evidence^ 
and  observed] — Upon  this  conflicting  testimony  you  are  to 
say,  whether,  in  the  understanding  of  those  who  are  con- 
versant with  the  subject,  the  vessel  had  a  suffident 
number  of  copper  bolts  to  make  her  a  copper-fastened 
vessel.  If  you  think  she  can  be  properly  called  a  coppe^ 
fastened  vessel,  then  the  defendants  will  be  entitled  to 
your  verdict,  so  far  as  that  is  concerned.     If  you  think  she 
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cannoty  then,  was  there  any  fraud  used  to  conceal  the  fact 
from  the  plauitijET.  And  upon  the  question  of  whether 
she  was  copper-fastened  or  not,  I  own  I  think  that  the 
plaintiff's  card  is  not  to  be  altogether  disregarded.  If  it 
had  appeared  that  the  plaintiff  the  next  day,  with  a  per- 
fect knowledge  of  the  fact,  offered  her  for  sale  as  a  cop- 
per-fastened  vessel,  I  should  have  thought  it  almost  a  bar 
to  the  action,  and  no  doubt  it  would  have  been  very  strong 
evidence  for  your  consideration.  But  I  confess  I  do  not 
think  that  is  quite  the  effect  of  the  card,  as  the  vessel  was 
not  unsafe  at  the  timq  for  passengers.  Yet  it  makes  it  a 
little  difficult  for  the  plaintiff  to  say,  she  is  not,  in  the 
popular  sense  at  least,  a  copper-fastened  vessel,  when,  a 
year  after  she  was  bought,  he  described  her  as  such.  His 
Lordship  then  read  the  evidence  to  the  jury,  on  the  point 
of  shifting  without  ballast,  and  left  the  question  of  dama- 
ges entirely  to  their  consideration. 

The  foreman  of  the  jury  inquired  whether  it  would 
make  any  difference  as  to  the  verdict,  if  the  jury  should 
think  that  the  ship  was  not  copper-fastened,  but  that  the 
plaintiff  ought  to  have  made  his  objection  sooner. 

Denman,  C.  J. — I  do  not  think  that  it  will  make  any 
difference;  it  would  have  been  much  better  if  notice  had 
been  immediately  given.  But,  I  think,  that  the  plaintiff 
was  not  bound  to  give  it  I  think  a  man  may  complete  the 
contract,  and  then  recover  from  the  seller  any  difference 
in  the  value,  if  he  has  been  deceived.  I  think  so  for  this 
reason,  viz.  that  a  man  may  want  a  vessel  for  his  imme- 
diate purposes,  and  it  may  be  inconvenient  to  him  to  give 
it  up  at  the  time. 

The  jury  were  of  opinion  that  the  vessel  did  shift  with- 
out ballast,  and  was  not  copper-fastened;  but  that  there 
was  no  evidence  that  the  defendants  were  aware  of  the 
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fact,  and  consequently  they  did  not  use  any  means  to  coo- 
ceal  it.    They  found 


Verdict  for  the  plaintiff— Damages  120L(a). 

Campbell,  S.  G.,  and  Comyn,  for  the  plaintiff. 

Sir  y.  Scarlett,  Maule,  and  TamUnsoH,  for  the  ddet 

dants. 

[Attomies — Collins,  and  Gale,'] 

(a)  The  legal  effect  of  this  ver-     cases  cited,  BagUhoU  v.  WJivi 
^ct  will  be  considered   by  the      3  Camp.  156;    DobeUr.Stam, 


Court  on  the  discussion  of  a  rule  3  B.  &  C.  623  ;  Buddx.  J« 

which  has  been  obtained,  to  shew  ante,  p.  78;    and  Paley*s  Lav  of 

cause  why  a  nonsuit  should  not  be  Principal  and  Agent,  pp.  161  ti 

entered. — See,  in  addition  to  the  166. 


COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  at  Westminster,  qfier  JSikry 

Term,  1833. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAI«. 

j,^^  jj^^  Head  t?.  Briscoe,  Bart.,  and  Wife. 

A  man  is  an-      AUCTION  for  a  libel  published  by  the  female  defendiDt, 

tWrd^Si^rsTn  for  ^*™®  ^^^^^  Brfscoe.    Plea— that  she  was  not  gmlty. 
what  is  done  by       It  appeared  that  the  plaintiff,  who  was  a  house  aireot, 

his  wife,  so  long    ,,,,  »irmi  •■«  « 

as  the  relation  had  let  a  house  to  a  Mrs.  1  oleson,  with  whom  the  femiK 
wife^co^nuesf  defendant  lived  for  some  time^  when,  they  having  quandled 
though  they       ^^  j  separated,  the  female  defendant  caused  a  placard  to  be 

may  be  perma-  r  *  ^  ^  r 

nenUy  living  printed  and  stuck  about  in  the  street,  which  commenced  is 

i?u  be  not'"*'  follows : — "  Felony.   Ten  guineas  reward.    Whereas  Maij 

tlin  Aet^m'e  Toleson,  of  &C.,  late  of  &c.,  was  left  in  charge  of  a  house. 

was  living  in  &c."    It  then  went  on  to  charge  Mrs.  Toleson  with  hafins 

adultery.  ^ 


\ 
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stolen  some  furniture  belonging  to  the  female  defendant, 
and  added  these  words — '*  It  is  supposed  that  Mary  Tole- 
son  was  assisted  by  George  Head,  house  agent,  of  No.  7, 
Upper  Baker  Street,  New  Road,  in  conveying  the  same 
to  his  house  for  the  purpose  of  secreting  it."  Information 
was  requested,  at  the  bottom  of  the  bill,  to  be  given  to 
Messrs.  Pasmore  &  Taylor,  Basinghall  Street. 

Wilde,  Serjt.,  for  the  plaintiff. — A  person  suspecdng  a 
felony  may  reasonably  do  what  is  necessary  to  apprehend 
the  felon,  but  this  mention  of  the  plaintiff  could  not  be 
necessary.  I  admit  that  Sir  W.  Briscoe  had  nothing  to 
do  with  the  libel,  and  only  require  such  damages  as  may 
relieve  the  character  of  the  plaintiff  from  any  suspicion. 
The  defendant.  Sir  W.  Briscoe,  is  living  separate  from 
his  wife;  yet  he  isr  answerable  for  her  acts,  until  he  obtains 
a  dissolution  of  the  marriage.  And  if  he  has  been  correct 
in  his  own  conduct,  and  his  wife  has  not,  he  may  relieve 
himself  from  any  liability  by  application  to  the  proper 
Courts. 

Adams,  Seijt,  for  the  defendant  Sir  W.  Briscoe. — This 
is  a  case  of  first  impression.  I  have  searched  all  the  law 
books  from  the  earliest  time,  and  cannot  find  the  principle 
even  agitated.  The  defendant.  Sir  W.  Briscoe,  cannot 
be  acquainted  with  the  circumstances  of  the  case.  The 
ground  of  damages  in  an  action  of  libel,  when  no  special 
damage  is  averred,  is  the  existence  of  malice;  and  then  in 
this  case  there  is  no  malice  on  the  part  of  my  client.  But 
if  he  is  by  law  to  be  charged,  the  most  temperate  damages 
should  be  given.  The  plaintiff  should  have  indicted  the 
female  defendant  instead  of  bringing  an  action  for  damages 
against  her  husband. 

TiNDAL,  C.  J.— There  is  no  doubt,  in  point  of  law,  that 
a  husband,  so  long  as  the  relation  of  husband  and  wife 
continues,  is  answerable  to  a  third  person  for  what  is  done 
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by  the  wife.  And  whether  their  separation  be  pennaneit 
or  temporary  it  does  not  afiect  the  queationy  unless  it  oper 
ates  so  upon  the  marriage  As  to  make  Chat  civil  lelitka 
cease;  for»  by  the  law  of  England,  you  cannot  bring  m 
action  against  the  wife  without  joining  the  husband;  vA 
a  man  would  be  without  remedy  if  he  could  not  sos  die 
husband.  Upon  thb  ground  I  hare  no  doubt,  as  atpR> 
sent  advised,  that  the  action  is  maintainable.  If  I  n 
wrong  in  my  opinion  the  learned  counsel  for  the  defan 
dant  will  have  an  opportunity  of  moying  the  Court 

His  Lordship  left  the  question  of  damages  to  the  jaj, 

who  found  a  verdict  for  the  plaintiff — 

Damages  4Qf« 

Wilde,  Serjt.,  and  Hutchinson,  for  the  plaintiff. 

Adams  and  Bampas,  Serjis.,  for  the  defendant  Sir  W. 
Briscoe. 

[Attornies — Carlon,  and  SpringhaU  Sf  HS] 


In  the  ensuing  term,  Adams,  Serjt.,  moved  pursuaot  to 
the  leave  given ;  but  the  Courts  after  obserying  that  there 
was  no  evidence  that  the  wife  was  living  in  adultery  (a)— 

Refused  a  mk. 

(a)  See,  upon  this  point,  the  lecting  and  refusing  to  maitak 

case  of  JUx  v.  Flintan,  1  B.  &  Ad.  his  wife,  who  has  left  lum,  wi 

227,  which  decides,  that  a  man  is  committed  adultery,  althoi^b  k 

not  liable  to  the  penalty  of  the  himself  has  been  guilty  of  a^ 

Stat.  6  Geo.  4,  c.  83,  s.  3,  for  neg-  tcry  since  her  departure. 


FehAXth.  Walker  V.  Rawson. 

Payment  of  mo-  ASSUMPSIT  for  work  and  labour   as   an  eogineer, 
to^J^jSSTn   *«^^"*^  *^  defendant,  as  chairman  of  the  Directors  of  die 


the  common 


counts  for  work  and  labour,  is  an  admission  that  the  contract  was  with  the  nartv  .»:»•  .Imw  =t 
appears  that  there  was  in  fact  only  one  contract.  *^^  '"^* 


^ 


Walker 
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Leeds  and  Manchester  Railway  Company.  A  sum  of  mo- 
ney  had  been  paid  into  Court. 

It  appeared  in  the  course  of  the  cause  that  a  bill  had  v. 

been  delivered  in  the  names  of  Walker  &  Burgess,  and  it 
appeared  that  those  gentlemen  were  in  partnership  as 
engineers,  but  Mr.  Walker  had  received  the  communica- 
tion from  the  parties  on  the  business. 

On  the  part  of  the  plaintiff,  the  payment  of  money  into 
Court  was  relied  on  as  an  admission  that  the  contract  was 
with  Mr.  Walker,  the  plaintiff. 

J(mest  Serjt.,  for  the  defendant,  contended,  that  pay- 
ment of  money  into  Court  was  no  admission  on  the  com- 
mon counts  of  anything  more  than  that  such  sum  was  due. 
He  referred  to  the  case  reported  under  the  name  of  Sea- 
ion  V.  Benedict  (a). 

TiNDAL,  C.  J. — The  only  question  here  is,  with  whom 
was  the  contract  made?  I  think  the  payment  of  money 
into  Court  gets  rid  of  the  difficulty.  There  can  be  but 
one  contract.  It  is  not  like  the  case  of  the  goods  furnish- 
ed for  the  wife,  which  has  been  referred  to ;  for  in  that  case 
there  might  have  been  authority  for  one  part  and  not  for 
another* 

Wilde  and  Talfourd^  Serjts.,  and  Hoggins^  for  the 
plaintiff. 

Jones,  Serjt.,  and  Baines,  for  the  defendant. 
[Attornies — Chisholme  Sf  Co.,  and  Walnulei/J] 


(a)  2  Moore  &  Payne,  66,  the  amount  of  the  sum  paid  in,  and 

decision  in  that  case  was,  that  pay-  applies  only  to  a  legal  demand, 

ment  of  money  into  Court  in  as-  and  not  to  all  this  items  contained 

iumpsU  for  goods  sold  and  de-  in  a  bill  of  particulars,  in  which 

livered,  only  amounts  to  an  ad-  the  goods  are  stated  to  have  been 

mission  by  the  defendant  of  the  supplied  at  different  times, 
plaintiff's  right  of  action  to  the 
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1833. 

Adjourned  Sittings  in  London  qft^  Hilary  Term, 

1833. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Feb.  20th.  PhIPPS  V.  TaNNER. 

A  bill  of  ex-       Assumpsit  hy  the  plaintiff,  as  drawer,  against  the 
ty 'five, seventeen  defendant,  as  acceptor  of  the  following  bill  of  exchange: — 

MhilUngs  and 

bm'o/^^ange      "  25  :  17  :  3.  "  London,  6th  March,  1832. 

for  twenty-five        "  Three  weeks  after  date  pay  to  me  or  my  order  ttpeniy- 

pounds,  seven-  .    .  .  , 

teen  shillings     Jive,  Seventeen  shillings  and  threepence,  value  received. 

and  three- 
pence, and  may  ''  Robert  Phipps. 

be  declared  on        u  Xo  Mr.  Alfred  Tanner, 

at  such. 

**  4,  Brabant  Court,  Philpot  Lane. 
This  bill  was  declared  on  as  a  bill  for  25L  lis.  3d, 

Jones,  Serjt.,  objected,  that  this  was  not  a  bill  for  twen- 
ty^five  pounds,  seventeen  shillings  and  three-pence. 

TiNDAL,  C.  J. — It  must  mean  pounds,  and  cannot  mean 
anything  else. 

The  defence  was  usury,  and  the  case  was  left  to  the 
jury  on  that  defence. 

Verdict  for  the  defendant. 
Addison,  for  the  plaintiff. 

Jones,  Serjt.,  for  the  defendant. 

[Attomies — Aston,  and  Tanner.'] 


Id  the  case  of  Ee^y.  Post,  Bay. 
on  Bills,  8(71.),  a  prisoner  had  al- 
tered a  note  for  one  pound  into  a 
note  for  ten^  by  substituting  ten 
for  one  before  the  word  **  pound  " 
in  the  body  of  the  note,  and  also 
in  the  corner.  It  was  urged,  that 
a  note  for  the  payment  of  ten 


pound  was  not  a  money  note;  but 
the  twelve  Judges  were  clear  that 
it  was.  So,  in  a  case  mentioned  as 
cited  by  Lord  Mansfield  and  also  by 
Lord  Hardwicke,  (Id.  6),  where  a 
note  contained  the  words  "  I  pro- 
mise not  to  pay,"  the  word  not 
was  rejected. 
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Curtis  v.  Mills. 


1833. 


Feb.  2Ut. 


t/ASE.  The  Jirst  count  of  the  declaration  stated,  that  in  an  action  for 
the  defendant  wrongfully  kept  a  dog,  well  knowing  it  to  secunng  a  fierce 
be  accustomed  to  Mte^mmkind,  and  that  the  plaintiff  was  dS^^JSJ^^^^n'S* 
bitten  by  it.     The  second  count  charged,  that  the  dog  was  by  which  the 

^  ^  .        .  °  °  plaintiff  waa  bit- 

of  a  ferocious  and  mischievous  nature^  as  the  defendant  ten,  the  plaintiff 
well  knew;  and  that  it  bit  the  plaintiff.  The  third  count  notwith^nding 
stated,  that  the  dog  was  of  a  ferocious  and  savage  nature,  hehadonapre- 

'  o  o  »   vioua  day  been 

as  the  defendant  well  knew,  and  that  it  was  his  duty  to  warned  against 

secure  it;  but  that,  not  regarding  his  duty>  he  did  not  dog,  if  the  jury 

suflSciently  secure  it,  by  means  of  which  the  plaintiff  was  J^^i^ent  was^not 

bitten  (a).     Plea— General  issue.  occasioned  by 

^   '  thepUiniiff'a 

owncareiessneas  and  want  of  caution. 


(a)  As  the  form  of  this  count  is 
not  contfuned  in  the  books  of  pre- 
cedents, we  think  a  copy  of  it 
may  be  useful;  it  was  as  follows— 
*'  And  whereas  also,  the  said  de- 
fendant, on  the  day  and  year  afore- 
8ud,  at  London  aforesaid,   and 
from  thence  for  a  lon^  space  of 
time,  to  wit,  until  and  at  the  time 
of  the  damage  and  injury  to  the 
plsdntiff  as  hereinafter  next  men- 
tioned, to  wit,  at  London  afore- 
8ud,  was  possessed  of,  and  wrong- 
^Mly  and  injuriously  kept  a  cer- 
tain dog,  which  then  was  of  a  fe- 
rocious and  savage  disposition,  and 
which  thff  sud  defendant  then  and 
there  well  knew,  and  thereupon 
it  then  and  there  became  and  was 
the  duty  of  the  said  defendant 
to  take  due  and  proper  means  to 
confine  and  secure  the  said  dog  in  a 
careful,  sufficient,  and  proper  man- 
ner; yet  the  said  defendant,  not 
regarding  his  duty  in  that  behalf, 
kept  and  secured  the  said  dog  in 
so  careless,  InsufElcient,  and  im- 

VOL.  V. 


proper  a  manner,  that  aftenvards, 
to  wit,  on  the  day  and  year  afore- 
said, at  London  aforesaid,  by  and 
through  the  carelessness,  negli- 
gence, and  improper  conduct  of  the 
said  defendant  in  that  behalf,  the 
said  dog  did  attack,  seize,  lay  hold 
of,  and  bite  the  said  plaintiff,  and 
did  then  and  there  greatly  lacerate, 
hurt,  and  wound  the  said  plaintiff 
in  divers  parts  of  his  body,  and 
thereby  the  said  plaintiff  then  and 
there  became  and  was  sick,  sore, 
lime,  and  disordered,  and  so  re- 
mained and  continued  for  a  long 
space  of  time,  to  wit,  from  thence 
hitherto,  during  all  which  time 
the  said  plaintiff  thereby  suffered 
and  underwent  great  psun,  and  was 
thereby  then  and  there  hindered 
and  prevented  from  performing 
and  transacting  his  lawful  affairs 
and  business  by  him  during  that 
time  to  be  performed  and  trans- 
acted; and  also,  by  means  of  the 
premises,  the  said  plaintiff  was 
thereby  then  and  *  there  put  to 

KK 
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It  appeared^  that  the  defendant  kept  a  very  fierce  dog 
chamed  in  his  yard;  but,  that  any  one  going  from  die 
yard  gates  to  the  stable  would  be  within  the  reach  of  die 
dogy  notwithstanding  his  chain.  It  further  appeiied. 
that  the  defendant  had  bought  some  planks  of  Mes& 
Goodman,  and  that  he  himself  carried  one  of  the  phofa 
down  his  yard,  the  plaintiff,  who  was  in  the  senrioe  d 
Messrs.  Goodman,  following  him,  and  carrying  the  odier: 
the  defendant  passed  by  the  dog,  and  as  the  plaintif 
who  followed  him,  was  passing  it  also,  the  dog  made  a 
spring  at  him,  and  bit  him  very  severely.  On  the  put  of 
the  defendant  it  was  proved,  that  the  yard  had  been  twice 
robbed  before  this  time,  and  that  the  plaintiff  had  been«- 
veral  times  cautioned  on  former  occasions  not  to  go  widiia 
the  reach  of  the  dog ;  but  no  caution  was  given  on  tbedij 
on  which  the  accident  occurred ;  there  was  no  erideooe 
that  the  dog  had  ever  bitten  any  person  on  any  other  <x- 
casion. 

Spankie,  Seijt.,  for  the  defendant* — The  qnestioo  is, 
whether  this  dog  was  kept  by  the  defendant  improperly 
The  plaintiff  had  notice  that  the  dog  was  there,  and  wii 
a  sharp  dog;  and  he  was  indiscreet  in  going  near  him;  k 
need  not  have  passed  the  dog,  and  he  had  been  repestedlf 
cautioned  not  to  go  within  his  reach.  The  premises  hai 
been  robbed,  and  the  dog  was  known  as  a  fierce  dog;  id* 
deed,  I  should  say,  that  the  reputation  of  the  dog  is  die 
security  of  the  premises.  If  a  man  keeps  a  dog  to  pro- 
tect his  property,  it  is  not  surprising  that  he  keepaasbirp 
dog.     Of  course  he  would  not  keep  a  poor  spiritless  &ini- 


> 


great  expense,  costs,  and  charges, 
in  the  whole  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of 
ten  pounds,  in  and  about  endea- 
vouring to  be  cured  of  the  said 
wounds,  sickness,  lameness,  and 
disorder,  so  occasioned  as  afore- 


said, and  hath  been  and  is,  h 
means  of  the  premises,  othernK 
greatly  injmred  and  damnified,  t» 
wit,  at  London  aforesaid,  to  tk 
damage  of  the  said  plaintiff  of  fire 
hundred  pounds;  and,  thereto 
he  brings  his  suit,  &c." 
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ing  beast,  as  such  an  animal  would  be  of  no  manner  of        I8d3. 
use;  and  if  a  man  is  not  allowed  to  keep  a  sharp  dog,  he 
cannot  keep  his  property  secure  from  depredations. 

WiUe,  Seijt.9  in  reply. — A  party  has  no  right  to  keep 
a  dog  of  this  sort,  so  as  to  command  the  way  to  his  stable. 
It  was  the  bounden  duty  of  the  defendant  to  have  given 
tlie  plaintiff  an  express  caution  on  this  occasion. 

TiNDAL,  C.  J.  (in  summing  up). — The  first  question  is, 
whether  this  dog  was  of  a  savage  disposition  to  the  know- 
ledge of  the  defendant;  and,  if  so,  you  will  then  have  to 
consider  whether  the  dog  was  placed  in  such  a  situation, 
that,  by  common  care,  he  might  have  been  avoided.  An- 
other question  will  be,  whether  the  plaintiff  was  bound  to 
take  notice  of  the  danger,  as  he  had  been  told  that  the 
dog  was  there.  If  you  think,  that,  by  reason  of  the  plain- 
tiff's not  taking  common  care,  this  accident  occurred,  he 
cannot  recover ;  however,  you  may  be  of  opinion,  that,  the 
master  of  the  dog  walking  just  before  the  plaintiff,  and,  as 
it  were,  leading  him  on,  the  plaintiff  might  think  he  was 
safe,  more  especially  as  no  caution  was  given  him  at  this 
time  by  the  defendant.  I  am  of  opinion,  that  the  plaintiff 
18  entitled  to  recover,  if  he  did  not  as  it  were  run  himself 
into  the  mischief  by  his  own  carelessness  and  want  of 
caution. 

Verdict  for  the  plaintiff— Damages  20L 

Wilde,  Serjt,  and  SheCf  for  the  plaintiff. 
SpankiCf  Serjt.,  and  Carrington,  for  the  defendant. 

[Attomies—Kt/^tn^Aam,  and  W.  P.  Clarke,'] 

See  the  cases  of  M'Kone  v.  held,  that  an  action  would  lie  for 

Wood,  ante,  p.  1;  Blackman  v.  Sim-  damage  occasioned  by  the  keep- 

wwnsy  ante,  Vol.  3,  p.  138;   and  ing  of  a  dog  known  to  be  fierce 

iSorcA  T.  Blackburn,  ante,  Vol.  4,  not  properly  secured.    In  the  case 

p.  297*    In  the  case  of  Jonet  v.  of  Brock  v.  Copeland,  1  Esp.  202, 

Ferry,  2  Esp.  482,  Lord  Kenyan  it  was  held,  that  if  a  dog,  accus- 
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tomed  to  bite  mankindy  was  kept 
on  the  defendant's  premises,  and 
the  injury  received  in  consequence 
of  the  plaintiff  imprudently  going 
there,  an  action  would  not  lie;  but 
Lord  Kenyan  said,  that,  where  an 
accident  arose  from  a  mischievous 
bull,  and  it  appeared  that  there 
was  a  contest  respectins^  a  right  of 
way  through  the  field  in  which  it 
occurred,  he  had  held  that  the  de- 
fendant was  liable.  In  actions  of 
this  kind,  the  defendant's  know- 
ledge of  the  animal's  being  vicious 
is  essential.  In  the  case  of  Maton 
V.  Keeling,  12  Mod.  332,  the  de- 


claration stated,  that  the  Meb. 
dant  kept  a  dog,  which  wis  ley 
fierce,  and  suffered  it  to  go  » 
muzzled  about  the  streets,  so  iH 
by  the  want  of  care  of  the  de&i- 
dant,  the  plaintiff,  while  vslki^ 
in  the  street,  was  bitten.  TVi 
declaration  was  held  bad,  beeue 
it  did  not  state  a  tcitnier,  Ik 
follomog  cases  also  decide  tkn* 
enter  to  be  nnaterial:  Dr.SSkj 
Bayntun  v.  Sharp,  Lut.33,2SilL 
662;  Jenkins  y.  Turner,  2^ 
662, Lord  Ray.  109;  Smitki.h 
lak,  2  Str.  1264. 


COURT  OF  EXCHEQUER. 

Adjourned  Sittings  at  Westminster,  q/ier  HUanf 

Term,  1833. 

BEFORE  MR.  BARON  GURNET. 

C  Who  sat  for  the  Lord  Chief  Baron.) 


Sarjeant  v.  Cowan  and  Another. 

jIsS UMPSIT  for  money  had  and  received.     Plea-4e 
general  issue. 

It  appeared  that  the  defendants,  who  were  Sheriffof 
MiddleseXi  had  been  plaintiffs  in  an  action  on  a  bail  bond, 
against  a  person  named  Wigeon,  and  obtained  a  verdict 


^ 


A  sheriff  had 
obtained  judj^ 
ment  against  A. 
in  an  action  on 
a  bail  bond.  On 
this  9kfi.fa,  is- 
sued, directed 
to  the  coroner. 
S.,  who^was  at- 
torney for  the 

sheriff,  and  also  for  others,  indorsed  the  name  of  a  sheriff's  officer  on  the  writ;  tbeconttr* 
broker  seized  a  barge,  which  was  bought  by  B.,  and  the  price  paid  to  the  officer;  sobseqofsL'yt 
the  barge  was  claimed  by  others,  and  B.  lost  his  purchase: — Held,  that,  under  these  drcuiDStaoeai 
the  ofiBcer  was  not  the  agent  of  the  sheriff,  so  as  to  make  the  sheriff  liable  in  an  action  for  i^otf 
had  and  recdved  at  the  suit  of  B.,  although  it  was  proved  to  be  the  prmcdce  at  the 
to  indorse  the  name  of  the  officer  on  the  writ. 
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and  judgment,  in  consequence  of  which  a  writ  was  issued^         IS33, 
^   directed  to  the  Coroner  of  Middlesex,  by  which  a  barge,      "•     v    "^ 
i   alleged  to  be  the  property  of  Widgeon,  was  seized  and     Sarjkant 
'    sold  by  the  coroner's  broker.     The  writ  had  the  names        Cowan. 
of  Simpson  and  Burder  indorsed  on  it,  who  were  at  the 
time  officers  of  the  Sheriff  of  Middlesex,  which  names 
were  indorsed  by  Smith,  Son,  &  Merriman,   who  were 
attornies  for  the  sheriff  as  well  as  others.     Simpson  was 
called  as  a  witness  for  the  plaintiff,  and  proved  that  he  did 
not  execute  the  writ,  but  had  received  the  money  from  the 
broker,  and  retained  it  in  his  possession,  and  did  not  pay 
it  over  to  the  defendants,  for  a  reason  which  he  stated.  The 
action  was  brought  to  recover  back  the  money  paid  by  the 
plaintiff  for  the  barge,  on  the  ground  that  the  consideration 
had  failed,  as  other  persons  had  claimed  the  barge  as  theirs, 
and  deprived  the  plaintiff  of  the  profit  of  his  purchase. 

GuRNEY,  B.,  inquired  of  the  plaintiff's  counsel  how  he 
fixed  the  defendants  with  the  possession  of  the  money. 

J.  Williams. — I  rely  on  the  fact,  that  the  money  was  re- 
ceived by  a  person,  who  was  at  the  time  an  officer  of  the 
sheriff,  and  whose  name  was  on  the  writ,  and  who  must 
therefore  be  taken  to  be  the  agent  of  the  defendants. 

GuRNEY,  B. — An  officer  of  the  sheriff  is  not  a  general 
agent  of  the  sheriff  to  receive  money.  He  is  the  particu- 
lar agent  of  the  sheriff  appointed  in  each  particular  case. 
Here  the  legal  authority  to  sell  was  given  by  the  coroner. 
You  do  not  shew  that  these  defendants  gave  any  autho- 
rity in  the  matter. 

J.  Williams. — For  this  reason  I  wish  to  inquire  into  the 
course  of  business  in  the  sheriff's  office. 

Simpson  was  allowed  to  be  recalled,  and  said,  that  be 
had  been  an  officer  of  the  sheriff  for  twenty  years,  and 
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that  the  practice  waa^  when  the  aheriffgave  a  wairantto 


his  officer,  to  put  the  name  of  the  officer  at  the  tail  of  tbe 
writ. 

J.  Williams. — I  submiti  that  inaamuch  aa  it  appen 
that  the  writ  was  not  indorsed  in  the  corona's  ofBoe,  kt 
in  the  office  of  the  sheriff's  attornies,  and  aa  the  peon 
whose  name  was  on  it  was  an  officer  of  the  aheriff  attk 
time  when  he  received  the  money,  he  must  be  tskea  lo 
have  received  it  on  behalf  of  the  aherifp,  as  the  practice  of 
the  sheriff^s  office  was  to  indorse  the  writ  widi  the  nmt 
of  the  officer.  And  the  reason  he  gave  for  not  bati^ 
paid  over  the  money  to  the  sheriff  was  matter  of  amBg^ 
ment  between  the  defendants  and  him,  and  would  not  pre- 
vent the  plaintiff  firom  suing  the 


W.  H.  Watson,  on  the  same  side. — The  action  u  sol 
against  the  defendants  qua  sheriff,  but  as  persons  mg 
out  the  writ  directed  to  the'coroner. 

GuRNEY,  B. — ^I  think  that  mode  of  stating  the  iig^ 
ment  is  most  correct,  which  assumes  that  the  defendanti 
are  not  charged  as  sheriff,  but  as  plaintiiBa  in  the  fins 
action.  Yet  I  think  that  the  plaintiff  has  not  fixed  tbcs 
with  the  possession  of  the  money,  and  therefore  he  vaA 
be  nonsuited. 

NOQSOlL 

J.  WiUiams  and  W.  H.  Watson,  for  the  pUdntiff 

Holty  for  the  defendant. 

[Attornies — Wat  Sf  Morrit,  and  Smiih  4-  C0.I 


In  the  ensuing  term^  J.  Williams  moved  to  set  aside 

the  nonsuit;  but  the  Court — 

Kefused  a  rule. 
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Nicholson  v.  Hardwick^  Esq.  and  Another.  jpeb.  6th. 

ASSAULT  and  false  imprisonment.     Plea — ^Not  guil-  A  woman  died 

.     y   V  after  a  very 

*y  W*  short  ainesfc 

The  plaintiff  sued  informd  pauperis.    It  appeared  that  ^^3"  j^*^,. 
the  plaintiff's  wife  died^  after  an  ilhiess  of  only  a  few  dilation  in  the 
hoursi  on  the  morning  of  the   12th  June$   and  in  the  where  she  had 
coarse  of  that  day  a  great  sensation  was  excited  in  the  h^^and'ha^' 
neighbourhood  in  which  the  plaintiff  lived;  and  rumours  poisoned  her, 

,  ,        .         and  a  gr^t 

were  in  general  circulation,  that  he  had  poisoned  his  wife,  crowd  was  coi- 
A  great  crowd  was  collected  about  six  o'clock  in  the  even-  of  hishouse° 
ing ;  and,  in  consequence  of  the  rumours,  the  defendant  "^°  7|"^^  ^ 
Brooman,  who,  it  was  proved,  acted  as  constable  of  the  parish,  without 
parish,  without  any  warrant,  took  the  plaintiff  into  cus-  tookldm^to 
tody,  and  conveyed  him  before  the  other  defendant,  Mn  ^^^^^^ 
Hardwick,  who  was  a  police  magistrate.     The  plaintiff  before  a  magis- 
was  detained  in  custody  till  the  next  day.    He  was  not  tained  him  uu 
put  into  any  cell,  but  allowed  to  sit  by  the  fire  at  the  police  ^^rtedAe**** 
station;  and,  as  soon  as  the  medical  men  who  opened  the  cause  of  death, 

and  then  dis- 

body  had  reported  that  the  woman  died  from  natural  charged  him  :^ 
causes,  he  was  immediately  discharged.    It  appeared  after-  jq^  '^ere  of 
wards,  and  was  proved  at  the  trial,  that  the  woman  was  opinion  that  the 

'  ^      ^    ■  ■  ^  constable  had 

taken  very  ill  in  the  street,  about  half-past  eleven  in  the  reasonable 
evening  of  the  11th  June,  and  was  carried  by  a  patrol  to  ^"n  to  justify 
Bishopsgate  watch-house,  and  conveyed  hom^  in  a  cab-  riI)VArMtion 
riolet.  The  patrol,  who  proved  this,  said  that  the  husband  ^^^}^  ^,°^  ^e 

maintained. 

assisted  him  in  taking  her  up  stairs,  and  that  she  spoke  of  The  jury 
her  husband  in  the  highest  terms.  there  was  such 

ground,  and 
fmuid  a  Terdict 
GURNEY,    B.,  to  the  plaintiff*'s  counsel. — If  this  is  to   forthedefen. 

repel  any  suspicion  of  your  client's  having  poisoned  his  wife, 
there  is  no  necessity  for  it,  for  that  is  not  suggested  now. 
The  question  is,  what  was  the  notion  at  the  time  ?  What 
is  known  now  was  not  known  then. 

(a)  Vide  stat.  21  Jac.  1,  c.  12,      Notice  of  action  was  proved  pur- 
8. 5,  referred  to  an/e,  Vol.  1,  p.4l.      8uaiitto24Geo.2,  c.44, 88.2&d. 


Nicholson 

V. 
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1833.  A  witnefls  who  was  called  for  the  plaintiff  proTed,oo 

his  cross-examination,  that  he  bod  seen  the  wife  only  die 
day  before,  in  excellent  health  and  spirits ;  and,  hearingof 
Hardwick.  her  death,  spoke  to  the  plaintiff  about  it,  but  coqU 
scarcely  get  any  answer  from  him.  He  added,  that  the 
plaintiff  did  not  seem  at  all  affected  by  the  lost  of  hk 
wife ;  and  that,  in  consequence  of  the  unsatisfactory  natoe 
of  the  plaintiff's  answers,  he  himself  went  to  the  poEoe 
office  and  stated  his  suspicions.  But  it  did  not  appeir 
whether  or  no  the  constable  was  aware  of  his  hmf 
done  so. 

Plaii  for  the  defendants  submitted,  that  there  wis  w 
case  on  the  part  of  the  plaintiff,  because  the  defeDdait 
Broman  was  a  constable;  and  it  was  his  duty,  under  isek 
circumstances,  to  take  the  plaintiff  into  custody. 

GuRNEY,  B.,  in  summing  up,  said — ^The  case  of  Seei- 
with  ▼.  Pkilby  (a),  which  was  cited  before  me  the  otber 
day,  is  precisely  in  point  There,  some  horses  had  beee 
stolen,  and  the  plaintiff  was  suspected  of  haTing  stob 
them ;  and  a  constable  was  told  of  it  and  desired  to  take  his 
before  a  magistrate,  which  he  did.  The  plaintiff  broagkt 
his  action  for  false  imprisonment.  Mr.  Justice  UiiUdaki 
tried  the  case  at  the  Spring  Assizes — He  did  not  noo- 
suit,  but  told  the  jury,  that  provided  the  constable  had 
reasonable  cause  for  suspecting  that  the  plaintiff  had  com- 
mitted^a  felony,  be  was  justified  in  what  he  did,  and  their 
verdict  must  be  for  him.  But  his  Lordship  gave  leate 
for  a  motion  on  the  part  of  the  plaintiff  This  motion 
was  made,  and  Lord  Tenierden  afterwards  gave  the  judg- 
ment of  the  Court,  and  said — "There  is  no  ground,  in  my 
opinion,  for  disturbing  this  verdict;  the  only  question  of 
law  in  the  case  is,  whether  aconstable^  having  a  suspidooi 
may  arrest  a  person  without  a  warrant ;  we  are  of  opinion 

(a)  This  case  is  reported  in  6  B.  &  C  36,  9  D.  &  R.  4B7. 


Nicholson 

V. 
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that  he  may.    There  is  this  distinction  between  a  private        |g^^ 
individual  and  a  constable.  To  justify  a  private  individuali 
he  must  not  only  prove  that  there  was  reasonable  suspicion 
against  the  party,  but  that  a  felony  had  been  actually  com-     Hardwick. 
mitted;  whereas  a  constable,  having  reasonable  ground  of 
suspicion,  may  arrest  upon  that  only."  Such  being  the  law, 
as  laid  down  in  that  case,  the  question  in  the  present  case 
will  be,  whether  the  constable  Brooman  had  reasonable 
ground  of  suspicion  to  justify  his  taking  the  plaintiff  into 
custody.     The  fact  of  the  wife's  being  taken  ill  in  the 
street  was  not  known  at  that  time.    One  person  actually 
made  inquiry  of  the  plaintiff,  and,  not  being  satisfied  with 
his  answer,  went  to  the  police-oflBce  and  stated  his  suspi- 
cions.   It  seems  that  at  six  o'clock  there  was  a  great  crowd 
in  front  of  the  plaintiff's  house,  and  the  constable  went 
and  took  him  away.  And  I  confess  I  think  that  the  act  of 
the  constable  was  an  act  of  kindness;  because  a  person  sus- 
pected of  murder  is  not  in  the  safest  state  in  theworid  from 
a  mob  who  are  making  the  charge  against  him.  Now,  what 
are  the  facts  of  this  case?  Here  is  a  very  sudden  death,  and 
a  wide  spread  rumour ;  and  the  man  is  allowed  to  sit  by  the 
fire  at  the  police  station.     If  you  think  there  was  reason- 
able ground  of  suspicion  to  justify  what  was  done,  then 
you  will  find  your  verdict  for  the  defendants. 

Verdict  for  the  defendants. 

C.  Jones  and  Mansel,  for  the  plaintiff. 
Piatt  and  Bodkin,  for  the  defendants. 

[Attoroies — Abrahams,  and  Henderson  if  Smith*'] 
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Idas. 


Adjourned  Sittings  in  JLatuian  after  JHUary  Term, 

1833. 

BEFORE  LORD  LTNDHURST^  C.  B.. 


Ith.  15(A. 

Interest  cumot 
be  recovered  on 
money  hid  and 
received,  or 
money  paid» 
without  a  ipe- 
dal  agreement; 
but,  if  money 
was  at  first  had 
and  received, 
and  there  is  a 
subsequent 
agreement  to 
pay  interest, 
the  plaintiff 
may  recover 
such  money  and 
interest  on  a 
count  for  money 
had  and  receiv- 
ed, and  on  a 
count  for  inter- 
est, and  need 
not  declare 
specially. 


Hicks  r.  Marbco. 

Assumpsit.— The  first  count  of  the  decUratum 
stated^  tha^  the  pluntiff  had  advanped  money  to  the  deioh 
dant  at  his  request^  the  defendant  undertaking  to  infest  it 
in  the  funds,  which  he  had  not  done.  There  was  alsoi 
count  for  money  had  and  received*  and  a  count  for  intcfesL 
There  being  no  dispute  about  the  amount — 

JR.  V.  Richards  appeared  to  consent  to  a  verdict  for 
2000/.y  and  interest,  but  suggested  that  it  must  be  entered 
on  the  special  count. 

The  plaintiff's  counsel  wished  to  enter  the  verdict  oa 
the  count  for  money  had  and  received*  and  on  the  count 
for  interest. 

Lord  Lyndiiurst,  C.  B. — You  cannot  recover  interest 
on  money  had  and  received,  or  money  paid,  without  aspe 
cial  agreement. 

J.  Williams,  for  the  plaintiff. — The  money  was  first  bad 
and  received ;  and  there  was  a  subsequent  agreement  to 
pay  interest. 

R.  V.  Richards. — That  special  agreement  ought  to  hiie 
been  declared  upon. 

Lord  Lyndhorst,  C.  B.— I  think  the  verdict  maybe 
taken  on  the  count  for  money  had  and  received,  and  on  tbe 
count  for  interest. 

Verdict  accordingly  (a). 

(a)  We  have  reason  to  believe,     'mg  to  have  the  verdict  entered  on 
that  the  pluntiflfs  object  in  \?i8h-     these  two  common   counti  wii» 


N 
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J.  fVilUams  and  M'Mahon,  for  the  plaintiff. 
R.  V,  Richards^  for  the  defendant, 

[Attoroies — Woodhcme,  and  Holt  ^  G.] 

that  he  feared,  that,  if  a  verdict  was      there  might  be  an  application  to 
talcen  on  the  special  count  only,     discharge  the  biul. 


Reid  v.  Furnival. 
^  Feb.  15M. 

Assumpsit  on  a  bin  of  exchange  drawn  by  a  person  A.  procured  a 
named  Retemeyer  on  and  accepted  by  the  defendant^  for  pany  ufadkrace 
SOOi,  dated  24th  December,  1830,  and  payable  three  ofcxchan'^for 
months  after  date  to  the  order  of  the  drawer.    The  bill  soo/.,  A.giTiDg 
had  been  indorsed  by  the  drawer,  and  also  by  persons  giiara?Ue°or 
named  Mackenzie  and  Macgregor.  ^l^X 

For  the  defence,  a  letter  written  by  the  plaintiff  to  the  h*^iDg  no  other 

-   ^      _       ,  .   .  f       n  11      .  mtereit  in  the 

defendants  attorney,  contaimng  the  foUowmg  passages,  hmi—Beid, 

.  •  that  A.  might 

was  put  m:—  recover  th? 

"  All  I  knew  about  the  matter  was,  that  Mr.  Furnival's  T.^.?^*;.™^.""* 

'  ^  oftbe  bill  man 

bill  for  300L  was  sent  to  me  by  a  particular  friend  in  Lon-  action  agaimt 

don,  requesting  that  I  might  get  it  discounted;  which,  as  andnotm^eiy 

I  happened  to  know  some  of  the  parties  whose  names  were  ^w^hc  gave' 

attached  to  the  bill,  I  complied  with,  firom  a  wish  to  accom-  ^  guarantie. 

modate  my  friend.     It  was  accordingly  handed  over  to  the 

British  Linen  Company's  Bank  here,  by  whom  it  was  dis* 

counted  at  my  request;  but,  as  the  whole  amount  of  the 

bill  was  not  at  the  time  required,  the  sum  of  100/.  only  has 

as  yet  been  advanced  upon  it  and  remitted  to  my  friend, 

200L  being  withheld  in  consequence  of  the  bill  having  been 

dishonoured.*' 

**  The  only  satbfactory  reply  which  I  received  on  the 
subject  was,  that  Mr.  Furnival,  the  acceptor,  was  a  respon- 
sible person ;  consequently,  for  my  own  better  security,  I 
had  determined  in  the  first  instance  to  institute  legal  pro- 
ceedings against  him,  as  I  had  no  advantage  directly  or 
indirectly  from  the  tcansaction^  but,  on  the  contrary,  I  am 
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held  answerable  to  the  bank  for  the  amoant  advanced  od 
it  on  my  guarantie." 

**  In  the  full  hope,  however,  that  the  explanation  I  hafe 
now  given  will  at  once  induce  you  or  your  client  to  reim- 
burse me,  at  least  in  the  amount  already  advanced  on  the 
bill,  viz.  100/.,  and  3/.  Is.  lid.,  already  incurred  for  ex- 
penses and  interest,  from  37th  of  June  to  4th  September 
next,"  &c. 

Canrington,  for  the  defendant,  submitted,  first,  that  the 
plaintiff  had  no  right  of  action,  as  he  had  not  discounted 
the  bill,  but  had  merely  carried  it  to  the  British  Linen 
Company  as  the  agent  of  others;  and  that,  even  if  itcoold 
be  considered  that,  from  his  having  given  a  guarantie,  be 
had  an  interest  in  the  bill,  still  it  would  only  entitle  him  to 
a  verdict  to  the  amount  of  his  guarantiee 

Lord  Lyndhurst,  C.  B. — The  plaintiff  has  a  right  to 
sue  on  this  bill,  because  he  is  liable  on  the  guarantie  for 
the  amount  that  has  been  advanced  on  it;  and,  if  he  bas 
a  right  to  sue,  he  may  recover  the  whole  amount:  bathe 
will  be  only  a  trustee  for  all  above  the  amount  of  his  own 
claim,  and  he  must  pay  the  residue  to  the  person  from 
whom  he  received  the  bill. 

Verdict  for  the  plaintiff — Damages  31SL 

R.  V.  Richards,  for  the  plaintiff. 
Carrington,  for  the  defendant 

[Attornies — Hutddmont  and  Pyiie.3 


In  the  ensuing  term,  Carringion  moved  for  a  new  trial, 
or  to  reduce  the  damages;  but  the  Court  refused  a  rale, 
Mr.  Baron  Bayley  observing,  that  there  was  a  case  in  WH- 
sofCs  Reports  (a),  which  bore  on  this  point. 

(a)  In  the  case  of  Johtuon  v.      an  action  by  the  indorsee  tftinrt 
2  Wi]s.2G2,  wliich  was     the  drawer  of  a  UQ  of  ezchnf* 
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for  10001.  It  appeared  that  an 
indorser,  named  Benson,  had  pud 
the  plaintiff  232/.,  part  of  the 
money.  The  verdict  was  for  the 
whole  amount ;  and,  on  a  rule  for 
a  new  trial  being  argued,  Prattfi. 
J.  (afterwards  Lord  Camden)  said, 
'*  Though  there  are  many  indorse- 
ments on  the  bill,  yet  there  is  but 
one  security  for  one  sum  of  money, 
and  he  who  has  the  possession  of 
the  bill  may  bring  the  action. 
Where  there  are  many  indorsers 
the  indorsees  have  a  right  of  ac- 
tion in  succession;  but  there  is 
but  one  right  of  action  against  one 
person  at  one  and  the  same  time. 
The  bill  being  in  one  indorsee's 
hand,  the  indorser  pays  a  part,  and 
the  objection  is,  that  this  ought  to 
be  considered  a  payment  for  the 
drawer;  but  I  think,  toto  calo,  it  is 
otherwise,  because  the  indorser  b 
no  servant,  nor  is  agent  to  the 


drawer.  Suppose  Benson  had 
paid  the  whole  1000/.  to  the  plun- 
tiff,  and  Benson's  name  had  not 
been  struck  out,  and  an  action  had 
been  brought  in  the  plaintiff's 
name  against  the  drawer,  will  you 
say  the  action  will  not  lie.  The 
bill  is  a  security  for  every  iudorser 
as  cestui  que  trust.  I  think  it  is  a 
plain  case  that  the  plaintiff  has  a 
right  to  recover  the  whole  money, 
and  when  he  receives  it,  he  will 
have  received  232/.  of  Benson's 
money.  The  defendant  has  no 
reason  to  complain."  Mr.  Justice 
Bathurst  sud,  **  You  cannot  split 
the  bill  so  as  to  subject  the  party 
to  different  actions."  And  Mr. 
Justice  Gould  says,  **  where  the 
drawer  of  the  bill  has  paid  part, 
you  may  indorse  it  over  for  the  re- 
nd ue,  otherwise  not,  because  it 
would  subject  him  to  variety  of 
actions." 


Thompson  v.  Mosely.  jp^^  j^^^^ 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  person's  hiv- 
the  following  bill  of  exchange : — 


£75. 


ing  a  lien  upon  a 

document  is  no 

objection  to  hu 

producing  it  on 


€i 


"  '  '  a  trial  at  Niti 

Three  months  after  date  pay  to  my  order  the  sum  of  fritu;buti£h9 

*    "^  "^  fears  that  It  may 

be  abstracted, 

"  James  Thorn. 
it 


n 


seventy-five  pounds,  value  received. 

"  the  Judge  will 

allow  him  to 
stand  by  the 
witness  while 
the  witness  ifl 
examined  re- 
specting it. 
In  an  action  on  a  bill  of  exchange,  where  the  defence  is,  that  the  bill  had  been  altered,  the  dt» 
fendant  cannot  go  into  evidence  to  shew  that  other  bilii  have  been  likewise  altered. 


Mr.  William  Mosely, 
2,  King  s  Road,  Bedford  Row." 


Thompson 


CASES  AT  NISI  PRIUS, 

It  was  alleged,  on  the  part  of  tbe  defendant,  that  the 
bill  had  been  originally  for  55/./  and  thaC  it  had  been  al- 
V-  tered  by  the  taking  out  of  the  word  fifty  and  the  figure 

5  by  chloride  of  soda,  with  the  use  €yf  which  it  was  profed 
that  the  drawer,  who  was  a  surgeon^  ihiB  ac^ainted. 

On  the  part  of  the  defendant,  Mr.  Lewis  was  called  to 
produce  another  bilL  Mr.  Lewis  objected  to  produciiig 
that  bill,  because  he  claimed  a  lien  on  it. 


JR.  Alexander,  for  the  defendant. — Mr.  Lewis's  hiTiog 
a  lien  on  the  bill  is  no  objection  to  the  production  of  it 

Lord  Lyndhurst,  C.  B. — I  think  that  it  is  no  obje^ 
tion.  They  only  want  you,  Mr.  Lewis,  to  shew  the  bil, 
and  you  can  stand  by  the  witness  while  he  looks  at  it,  if 
you  fear  that  the  bill  may  be  abstracted. 

Mr.  Lewis  did  so. 

R.  Alexander  proposed  to  ask  one  of  the  witnesses  far 
the  defence  as  to  ten  other  bills  of  exchange  which  were 
alleged  to  have  been  altered. 

Lord  Lyndhurst,  C.  B.— I  think  that  I  cannot  recehe 
the  evidence.     Has  not  the  point  been  decided? 


i2.  Alexander. — Yes,  my  Lord,  at  Nisi  Iritis  {a). 

Lord  Lyndhurst,  C.  B. — I  cannot  receive  the  evidence; 
it  is  trying  other  issues,  which  the  opposite  party  are  not 
prepared  to  meet. 


Evidence  rejected. 


Verdict  for  the  plamtiff. 


(a)  In  the  case  of  BaUetti  v.  Lord  Kenyan :  in  the  latter  cue 

Serani,  Pea.  N.  P.  C.  192,  by  Mr.  Lord  Kenyan   mentions  that  the 

Justice  BuUer;  and  in  the  case  of  point  had  also  been  ruled  by  Lor4 

P^ney  ▼.  BarsSf   1  Esp.  29d>  by  MMtfidd. 
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Folleti  and  Helps,  for  the  plaintiff*. 

JR.  Alexander  and  Cowling,  for  the  defendant. 
[Attomies — Bodman,  and  Johnson  fy  Weaikerfy,'] 


Thompson 

V. 

M08ELT. 


Pearcy  t?.  Fleming.  FebAeth, 

jASSUMPSIT  on  an  agreement  relating  to  the  sale  of  Oneof  thebaU 

,  i.     .  was  called  as  a 

a  pubUC-hoUSe.  witness  for  the 

On  the  part  of  the  defendant,  one  of  the  bail  was  called.  obJcttTto 'but, 
He  was  objected  to,  and  the  bail-piece  being  in  Court,  it  o"  » ^um  equal 

to  double  the 

appeared  that  he  was  bail  to  the  amount  of  100/.  amount  sworn 

to  being  deposit- 

Law,  for  the  defendant,  proposed  to  deposit  200/.  with  shai  of  the  L. 
Mr.  Walton,  the  marshal  of  the  Lord  Chief  Baron,  and  shipstnlck^e' 
that  the  name  of  the  witness  should  be  struck  out  of  the  ^^^n^j*';  name 

out  of  the  oail- 

bail-piece;  he  cited  the  case  of  Bailey  ▼.  Hole  (a).  piece,  and  ha 

was  eiamined* 

Lord  Ltndhurst,  C.  B. — I  think  you  xday  do  that. 

Two  bank  notes  of  100/.  each  being  handed  to  Mr. 
Walton,  and  his  Lordship  having  struck  the  name  of  the 
witness  out  of  the  bail-piece,  be  was  examined. 

Nonsuit,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff! 

Talfourd,  Serjt.,  and  Godson,  for  the  plaintiff. 
Law  and  Thesiger,  for  the  defendant. 

[Attoroies — SeargUl,  and  Taung  4*  ^0 


In  the  ensuing  term.  Godson  applied  to  set  aside  the 
nonsuit ;  but  the  reception  of  the  witness's  evidence  was 
not  objected  to. 

(a)  Ante^  VoL  3,  p.  560. 
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OLD  BAILEY   APRIX  SESSION, 


1833. 


BEFORE  LORD  CHIEF  JUSTICE   DEMMAN,    AMD    MR.   BAROS 

YAUGHAN. 

1833.  ""^ 

*  r.r^^.x  Rex  r.  Charles  Shadbolt. 

lfapenoD,fcr  -I- HE  prisoner  was  indicted  for  that  he^  on  the  8th  of 
^U^H^  ^  April,  at  the  parish  of  Su  Luke,  in  and  upon  one  Johi 
robbery,  woand,  Masters,  wilfuUy,  maliciousiy,  and  unlawfully  did  make  an 
UcUngrthe  assault,  and  feloniously,  unlawfully,  and  maliciously  did 
whom^he  b*eni^  Strike  and  wound  him  in  and  upon  his  head  and  face,  witk 
demvouring  to  intent,  feloniously,  wilfully,  maliciously,  and  unlawfuUy  to 
niihabie,  under  obstruct,  resist,  and  prevent  his  lawful  apprehension  and 
i^c^zi,  t  iMf  detention,/or  feloniously  assaulting  the  said  John  Master*, 

thJi^wJbtett     •^^*  *^^^^  '^  '*^*  ^^™'  ^^'  ^^'^'^  ^®  ^*®  liable  by  Uw  to 


either  to      be  apprehended,  imprisoned,  and  detained. 

disable  or  to  do         _,.  ,  ,     .   .    ^  ^i_  •  •     •  . 

griewuf  bodily       The  second  count  stated  the  prisoner  s  intent  to  be  to 
''*™'  disable  John  Masters.     The  third  count  stated  the  intent 

to  be  to  do  him  some  grievous  bodily  harm. 

The  prosecutor  stated,  that  about  one  o*clock  in  the 
morning  of  the  8th  of  April,  he  was  in  Mitchell  Street, 
Saint  Luke's,  when  the  prisoner,  whom  he  did  not  know 
before,  came  up,  and,  without  speaking,  walked  with  bim 
for  some  distance ;  that  he  (the  prosecutor)  then  said  to 
him,  **  I  am  close  at  home  :*  soon  after  which,  the  prisoner 
put  out  his  foot  and  threw  him  down,  and  tried  to  take  his 
watch  by  pulling  at  the  chain;  that  he  put  down  his  hind 
to  prevent  him,  and  the  prisoner  kicked  him  in  the  mouth 


> 
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several  times  with  violence;  that  he  bled  very  much  from 
the  mouth  and  nose;  that  the  skin  of  his  face  was  cut  near 
the  lips,  and  also  broken  a  little  near  the  eye.  When  the 
prisoner  was  taken,  his  hands  were  covered  with  blood, 
and  blood  was  upon  one  of  his  shoes,  to  which  also  two 
small  pieces  of  flesh  and  skin  adhered.  The  prosecutor 
was  a  cripple. 

Denmam,  C.  J.  (Vaughan,  B.  being  present),  left  it  to 
the  jury  to  say  whether  the  prisoner's  intent  was  either  to 
disable  the  prosecutor,  or  to  do  him  some  grievous  bodily 
harm  by  the  violence  which  he  used.  Nothing  was  more 
likely  to  accomplish  the  robbery  which  he  had  in  view  than 
the  disabling  which  such  violence  would  produce.  The 
intent  in  the  first  count  could  hardly  be  said  to  be  proved, 
as  no  endeavour  to  apprehend  was  made  at  the  time. 

The  jury  found  the  prisoner  guilty  on  the 
last  two  counts. 
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See  the  1st  Vol.  of  Russell  on 
Crimes  and  Misdemeanors^  p.  599, 
where  be  refers  to  the  case  of  Rex 
V.  GUlow,  Ry.  &  Moo.  C.  C.  R.  85, 
and  says,  '* Although  the  intent 
laid  be  that  of  doing  grievous  bo- 
dily harm,  and  upon  the  evidence 
it  appears  that  the  prisoner's  main 
and  principal  intent  was  to  prevent 
his  lawful  apprehension,  yet  he 
may  be  convicted,  if,  in  order  to 
effect  the  latter  intent,  he  also  in< 
tended  to  do  grievous  bodily  harm. 
The  prisoner  was  engaged  in 
poaching,  and  had  fired  his  gun  at 
one  of  three  keepers,  who,  being 
on  the  watch  for  poachers,  sud- 
denly sprung  up,  and  were  rush- 
ing forwards  to  seize  him.  The 
Jury  were  of  opinion,  that  the  pri- 
soner's motive  was  to  prevent  his 
lawful  apprehension ;  but  that,  in 

TOL.  T.  L 


order  to  effect  that  purpose,  he 
had  also  the  intention  of  doing  the 
keeper  some  grievous  bodily  harm. 
Upon  objection  taken,  the  learned 
Judge  was  of  opinion,  that  if  both 
intents  existed,  the  question  which 
was  the  principal  and  which  was 
the  subordinate  intention  was  im- 
material; and  upon  the  point  being 
submitted  to  the  consideration  of 
the  Judges,  it  was  holden,  that,  if 
both  the  intents  existed,  it  was 
immaterial  which  was  the  princi- 
pal and  which  the  subordinate  one; 
and  that  the  conviction  was  there- 
fore proper." 

In  the  case  of  Rex  v.  Uunt^  Ry. 
Si  M.  C.  C.  R.  93,  a  point  was 
made  on  behalf  of  the  prisoner 
that  no  grievous  bodily  harm  was 
done,  as  the  cut  was  upon  the 
wrist,  and  did  not  appear  to  have 

L 
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1833. 


been  dangerouf,  m  il  got  well  in 
about  a  week;  and  the  prisoner's 
counsel  relied  upon  a  doubt  ex- 
pressed by  Mr.  Justice  Bayky,  in 
Rex  ▼.  Aktnhead^  Holt,  N.  P.  C. 
470,  whether  the  injury  done  was 
a  grievous  bodily  harm  contem- 
plated by  the  act«  if  the  wound 
was  not  in  a  vital  part.  Upon  the 
case  being  submitted  to  the  Judges, 
they  were  of  opinion,  that,  if  there 
was  an  intent  to  do  grievous  bo- 
dily harm,  it  was  immaterial  whe- 


ther grieroitt  bo^  hma  m 
done.  In  the  case  of  Rut. IV 
ma$  J[>am$9  ante.  Vol.  1,  p.  306,  k 
was  decided,  by  Mr.  Baron  Gm- 
raw,  that  if  a  person  shoot  stao- 
ther  who  waa  endeavouriaf^  to  ap- 
prehend Mm,  be  might  be  eot* 
victed  on  the  usual  inActment  fir 
shooting  with  intent  to  murder; 
though  shooting  with  uteot  a 
prevent  i^prehennon  was  dm 
distinct  capital  offence  under  Lai 
EUcnborQugk*s  act. 


t 
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CAMBRIDGE  ASSIZES. 


BBFORB  MR.  BARON  GURNBT. 


""^  1832. 

Rex  v.  Joseph  Thrino.  ^^^^  ^3^^ 

X  HE  prisoner  was  indicted  for  perjury,  committed  in  a  The  Minute 
case  tried  at  the  Cambridge  Borough  Sessions.  ofQauter  Sa^ 

A  book,  containing  minutes  of  the  former  trial,  was  pro-  ?®°  "  ??*  *^- 

^  ,  *  r  dence  of  ite  pro- 

duced by  the  officer  of  the  sessions,  as  evidence  of  what  ceedingt.   The 

•    '  J  1  record  should 

naa  occurred.  be  made  up  on 

parchment,  and 
an  examined 

GuRNEY,  B.  inquired  if  the  record  was  made  up  on  copy  produced 

parchment?  and  was  answered  in  the  negative  by  the  coun-  who  examined 

sel  for  the  prosecution,  who  added,  that  it  was  not  consi-  ^ 
dered  necessary. 

GuRNEY,  B. — The  Minute  Book  of  a  Court  of  Quarter 
Session  is  not  evidence.  The  record  should  be  made  up 
on  parchment,  and  then  an  examined  copy  of  it  would  be 
evidence. 

The  book  was  not  received  in  evidence,  and  the  pri- 
soner was — 

Acquitted. 

Hunt,  for  the  prosecution. 


ll2 
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1832. 


BURY  ASSIZES. 


BEFORE  MR.  BARON  VAUGHAN. 


March  17  ih. 

*'A  certain  co- 
Ter,  in  the  pa- 
rish of  A.,"  is 
too  general  a 
description  to 
sustain  an  in- 
dictment for 
poaching  under 
the  Stat.  9  Geo. 
i,  c  69. 


Rex  v.  Crick. 

X  HE  prisoner  was  indicted  for  poaching  in  '<  a  eertm 
cover,  in  the  parish  of ."  The  parish  was  mentioiied. 

On  the  part  of  the  {irisoner^  it  was  submitted  that  the 
description  was  too  general. 

And  of  this  opinion  was  the  learned  Judge ;  and  die 
prisoner  was — 

Acquitted. 
Prendergast,  for  the  prisoner. 


The  words  of  the  stat  9  Geo.  4, 
c.  69, 8. 9,  are, "  any  land,  whether 
open  or  inclosed.'*  The  better 
way  would  be,  perhaps,  to  have 


one  count,  describing  the  lad  k? 
name,  if  it  has  any;  and  aaoikt^ 
stating  the  name  of  the  oeapa^ 


March  19M.  r^^^  ^   FALLOWS  and  SaXTON. 

A.  and  B.  were  X  HE  prisoners  were  indicted  for  assaulting  the  prose 
ther,  B.  carry-    cutor,  and  putting  him  in  fear,  and  taking  from  him  • 

ing  A. 's  bundle,  i         ii      i_* 

when  c.  and  D.  bundle,  his  property. 

m^ST^b!'      '^  appeared  that  the  prosecutor  had  the  bundle  in  bii 

threw  down  the  own  personal  custody  at  a  beer-house ;  and  when  he  cme 

bundle,  and  ran  -  .  i_  •    i_       i  i 

to  the  assistance  out,  be  gave  it  to  his  brother^  who  was  with  him,  to  cirrj 
^tit'I.Jran^i    it  for  him.     While  they  were  on  the  road,  the  prisoocn 

made  off  with 

it  C.  and  D.  were  indicted  for  robbery,  A.  being  the  prosecutor: — Seld^  that  tber  coiH  Mtkt 
convicted  of  the  robbery,  but  only  of  simple  larceny,  as  the  thing  atolen  wma  hoc  in  the  pani^ 
custody  of  the  prosecutor. 

It  is  the  duty  of  a  magistrate  to  return  to  the  Judge  not  only  the  depotitioDs  of  wftnoKi,  ^ 
also  any  confiMsion  taken  down  as  made  by  a  prisoner;  and  it  ia  do  fumy  fey  ^^ ^g^ n ^ 
the  confession  was  wanted  to  be  tent  before  the  Grand  Jury.  ^""^ 
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assaulted  the  prosecutor;  upon  which  his  brother  laid 
down  the  bundle  in  the  road,  and  ran  to  his  assistance. 
One  of  the  prisoners  then  took  up  the  bundle  and  made 
off  with  it. 

VAUGHANy  B.,  intimated  an  opinion,  that,  under  these  cir- 
cumstances, the  indictment  was  not  sustainable,  as  the  bun- 
dle was  in  the  possession  of  another  person  at  the  time 
when  the  assault  was  committed.  Highway  robbery  was 
a  felonious  taking  of  the  property  of  another  by  violence, 
against  his  will,  either  from  his  person  or  in  his  presence. 

Austin,  for  the  prosecution,  submitted  that  there  was 
evidence  to  go  to  the  jury.  He  referred  to  a  case  in 
Unless  Pleas  of  the  Crown,  where  a  man's  hat  fell  or  was 
knocked  off,  and  the  thief  took  it;  and,  being  accompanied 
by  violence,  it  was  held  to  be  a  robbery. 

Vauohan,  B. — But  the  bundle,  in  this  case,  was  not  in 
the  prosecutor's  possession.  If  these  prisoners  intended 
to  take  the  bundle,  why  did  they  assault  the  prosecutor, 
and  not  the  person  who  had  it? 

It  was  then  agreed  that  the  case  should  go  to  the  jury 
as  for  a  simple  larceny. 

A  confession  made  by  the  prisoner  Saxton  was  given  in 
evidence :  it  was  produced  by  the  magistrate's  clerk,  who 
stated,  in  answer  to  a  question  from  Mr.  Baron  Vaughan, 
that  he  had  not  returned  it  with  the  depositions  to  his  Lord- 
ship, because  it  was  wanted  to  be  sent  before  the  Grand 
Jury. 

Vaughan,  B.,  said,  that  it  was  his  duty  to  have  returned 
the  confession,  with  the  depositions,  to  him,  according  to 
the  provisions  of  the  act  of  Parliament. 

The  prisoners  were  convicted  of  the  simple  larceny. 
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HOME  SPRING  CIRCUIT, 

1833. 


BEFORE  LORD  C.  J.  TIMDAL,  AMD  LORD  I.YNDHUEST,  C.  B. 


i8dd. 


March  2ntL 


HERTFORD  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Rex  v.  Price  and  Fifteen  Others. 


An  indictment  InDICTMENT  od  the  sUt  7  &  8  Geo.  4»  c  90,  i.8» 
TG^ViTtso!  ^^'  feloniously  beginmiig  to  demolish  the  Ram  pabfa- 
t.  8,  for  feioni-'   house,  at  Hertford,  on  the  11th  December,  1832. 

•usly  l)eginning  ,  iti.»i_.  • 

to  demoiuii  a  The  transaction  out  of  which  this  prosecutioD  arose,  o^ 
bTrap^ned!  curred  on  the  evening  ^f  the  first  poUiagHlay^  at  the  de^ 
unieM  tiie  per-    tbn  of  members  of  Pariiament  for  the  borouffh  ofHertfivi 

ions  committing  ^ 

tiie  outrage  had  The  election  was  warmly  contested,  and  bad  excited  mck 

an  intention  of^,,  ,,  i#*  •« 

destroying  the  fcehng  among  the  lower  orders  of  persons  in  that  to«& 
SS  "there  Shortly  after  the  close  of  the  poU,  twa  or  three  peisooi. 
considerable  da-  amonff  whom  was  a  man  named  Pitts^  who  were  suppoit- 

mage  was.done  ^ 

to  a  house  by  a  ers  of  the  Whig  candidate,  were  casually  met  by  a  sanl 
thb  wTth^n  in-  party  of  pcrsons  who  were  in  the  interest  of  the  consem- 
l^^'!!'!!!!!^"    tivc  candidate ;  a  quarrel  and  a  scu£9e  ensued,  in  the  ooone 

ing  a  person  '      * 

who  had  uken  of  which  Pitts  was  repeatedly  knocked  down  and  modi 
house,  this  was  beaten ;  he  then  drew  a  knife,  with  which  be  slightly  wounl- 
wlthin'the  stet.    ^  ^^^  ^^  ^®  Opposite  party.  A  considerable  crowd  had  bj 

this  time  collected,  and  Pitts,  being  pursued  by  them,  took 
refuge  in  the  Ram  public4iouse,  the  landlord  of  which  wai 
known  to  be  in  favour  of  the  Whig  candidate.  Ktts  hav- 
ing been  admitted  into  the  public-house,  the  doors  voi 
windows  were  all  secured,[and  a  crowd  of  about  two  hun- 
dred persons  (among  whom  some  of  the  defendants  are 
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proved  to  have  been  present  and  actively  employed),  ^g^ 
came  up,  carrying  sticks  and  stones,  and  demanded  that 
Pitts  should  be  given  up  to  them,  and  threatening,  in  case 
of  refusal,  that  they  would  "  pull  the  bloody  house  down.'* 
An  attack  was  then  made  upon  the  house,  the  front  door 
and  the  lower  windows  were  beaten  in,  and  the  shutters  and 
frames  of  some  of  the  windows  much  broken.  A  portion 
of  the  mob  entered  the  house,  repeating  the  expressions 
before  mentioned^  and  did  much  damage  to  the  furniture; 
but,  in  about  twenty  minutes  from  their  first  approach, 
the  mob  being  unable  to  find  Pitts,  and  a  rumour  being 
spread  that  the  mayor  was  coming,  they  went  away. 

The  question  wa9,  whether  the  proof  of  these  facts  was 
suflScient  to  support  the  indictment. 

Tin  DAL,  C.  J. — I  am  of  opinion,  that  this  offence  does 
not  come  within  the  act  of  Parliament  on  which  these  par- 
ties are  indicted.  The  persons  committing  the  outrage 
.must  have  the  intention  of  destroying  the  house  before 
they  can  be  charged  with  a  felonious  beginning  to  demo- 
lish. In  the  present  case,  it  is  clear  that  they  had  no  such 
intention,  and  that  they  had  another  intention^  not  within 
the  scope  of  this  indictment,  which  was  merely  to  get  pos- 
session of  the  person  of  Pitts.  The  prisoners  must  be  ac- 
quitted. 

Verdict — Not  guilty. 

Ryland  and  Bullock,  for  the  prosecution. 

Andrews^  Serjt.,  Price,  and  Dotcling,  for  the  prisoners. 

See  the  case  of  Rex  y.  Thomas^  charge  of  Lord  Chief  Justice  Tin- 

ante,  Vol.  4,  p.  237;  and  the  stat.  dal,  on  the  Bristol  Special  Com- 

7  &8  Geo.  4,  c.  30,  s.  8,  which  is  missioDy  ante,  p.  265,  n. 
set  oat.  Id.  p-  238.  See,  also,  the 


CASES  ON  THE 


KINGSTON  ASSIZES. 
CGvU  Side.  J 

BEEORE  LORD  CHIEP  JUSTICE  TINDAL. 


POYNTBR  r.  BUCKLBY. 

Upon  a  coont     C^ASE  for  an  excessive  distress,  with  a  count  for  not 
^idTdUtod^ed  •eUing  at  the  best  prices.    Plea— General  issue. 
St  the  best  It  was  proposcd,  on  the  part  of  the  plamtiff,  to  sbev 

dff  may  go  into  that  the  property  distrained,  which  consisted  of  materials 
shew  alt ^he  "^^^  ^y  coachmakers,  was  kept  in  the  rain ;  and  that  at  the 
goods  were  ai-     g^le  the  articles  were  not  properly  lotted,  and  that  therefore 

lowed  to  stand  ^  . 

in  the  rain,  and  the  property  distrained  did  not  sell  for  a  good  price. 

that  they  were 
improperly  lot- 

^^  Andrews f  Serjt.,  objected,  that  as  there  was  no  oomt 

for  treating  the  distress  improperly,  and  no  count  for  mii- 
managing  the  sale,  this  evidence  was  not  receivable. 

TiNDAL,  C.  J. — I  am  of  opinion,  that,  under  the  oooDt 
for  not  selling  at  the  best  prices,  this  evidence  is  admisd- 
ble,  because  the  mis-management  imputed  b  so  nearly  cod- 
nected  with  the  sale,  and  it  is  alleged,  that^  in  consequence 
of  this  mis-management  and  neglect,  the  property  did  not 
sell  at  better  prices. 

The  evidence  was  received. 

Verdict  for  the  plaintiff — Damages,  SOL 

Pib//,  for  the  plamtiff. 

Andrews,  Seijt.,  and  Peiersdar/,  for  the  defendant 

[Attomies— /.  K^^pofi,  and  Skarpe.'} 
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1633. 
Alten  v.  Farren. 

Assumpsit  on  a  biU  of  exchange.     Plea — General  a  defendant  ez- 

ecnted  a  release 
issue.  to  a  witnets,  but 

A  witness  for  the  defendant  having  been  objected  to,  ^*^^*?^ 
on  the  ground  of  interest,  a  release  which  had  been  pre-  witnen  it  wai 
yiously  executed  by  the  defendant  was   handed  to  the  coomei  on  the 
plaintiff's  counsel  for  him  to  look  at.  2?hS?n™c^ 

tion.    He  ob- 
jected to  the 

Plaiif  for  the  plaintiff,  objected  to  the  form  of  it,  as  it  form  of  it,  and 
did  not  cover  liabilities  which  might  afterwards  accrue.        and^e  d^l 

dant  re-execnt- 

The  release  was  altered  to  meet  this  objection,  and  the  tbatitwassuffl- 

^   i*      t      ^  ^    1  '^  denti  and  that  it 

defendant  re-executed  it.  aid  not  require 

a  new  ttamp. 

Plait,  for  the  plaintiff,  objected,  that  this  release  was 
not  sufficient  to  render  the  witness  competent,  as  it  re- 
quired a  new  stamp,  it  having  been  executed  before  the 
alteration. 

Tin  DAL,  C.  J. — I  think  that  it  is  quite  suflScient  with- 
out a  new  stamp,  it  was  only  handed  to  Mr.  Piatt  for  his 
perusal,  and  not  absolutely  delivered. 

The  witness  was  examined. 

Verdict  for  the  defendant. 

Piatt,  for  the  plaintiff. 
Hutchinson,  for  the  defendant. 

[Attoniies— Poiftotc^  and  Spenee  4*  D.] 
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1893. 

March  29th.  ^^"  ^*  Fisher. 

jUmmprii  fat .  joLSSUMPSIT  for  necets&ries  snpplied  to  the  defen- 

pUed  to  tfa*  d^T  dant's  wife*    Plea — General  issue. 

Thf^t  ^  ^^  appeared  that  the  defendant  was  arrested  on  baikble 

•atdoucinJnM,  process  in  thiis  cause,  in  themontltof  June,  18SS,  and  that 

beioginNowm-  the  declaration  was  of  Michaelikiai  Tenn,  1 832 ;  die  record 

S^^^J^to*"  being  dated  on  a  day  in  that'tei^. 

HelifXtM.  the 

pWndir  might     *  PUUtf  for  the  defendant,  submitted,  that  the  plaintiff 
^^'suppiied    could  not,  rccover  for  any  thing  vupplied  after  the  suing 

1^  to  the  date  of  ^ut  of  the  writ, 
the  record. 

TiNDAL,  C.  J. — I  think  that  the  plaintiff  is  entitled  to 
recover  for  necessaries  supplied  up  to  the  time  of  the  de- 
claration, which  is  the  date  of  the  record ;  and  I  think  that 
the  writ  is  merely  process  to  bring  the  defendant  into 
Court 

Verdict  for  the  plaintiff  for  the  amount  claim- 
ed up  to  the  date  of  the  record. 

Thesiger,  for  the  plaintiff. 
Plattf  for  the  defendant. 

[Attornies — Rippon,  aad  Toulmin,} 


Maspero  v.  Strachan. 

The  Judge  it  ANDRE  fVS,  Serjt.,  applied  on  the  part  of  the  plaintiff 

notpc«*^nethe  ^^  P^^  off  the  trial  of  this  cause,  on  account  of  the  absence 

*unw  of  the°"  ^^  *  material  witness,  on  affidavits  of  the  plaintiff  and  his 

plaintiff;  on  the  attorney  that  the  witness  was  ill. 

ground  of  the 
iUnen  of  a  ma- 

Kwoliriill       ^^'^>  ^^^  ^^®  defendant.— The  plaintiff  ought  to  with- 

withdraw  hit  draw  his  record. 

record. 
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TiNDAL,  C.  J. — Is  there  any  instance  of  such  an  appli- 
cation being  granted? 

Andrews,  Seijt — ^I  apprehend  that  it  has  been  frequent- 
ly done. 

Tin  DAL,  C.  J. — ^The  plaintiff  has  the  remedy  in  his  own 
hands — he  may  withdraw  his  record. 

Application  refused,  and  the  plaintiff  with- 
drew the  record. 

Andrews,  Seijtj  for  the  plaintiff. 

Plaii,  for  the  defendant. 

[Attomies — Fawcett,  and  Smith  4*  Co,'] 


1833. 
Maspbro 

V. 

Strachait. 


At  the  Sittings  in  London  and 
Middlesex,  appllcaUons  of  this 
kind  are  always  refused.  The  only 
cases  in  which  such  applications 
are  ever  entertained  (except  at  the 
instance  of  the  defendant),  are, 


where  the  defendant  enters  the 
record,  as  is  the  case  with  in- 
dictments preferred  in  the  Court 
of  King's  Bench,  indictments  re- 
moved hy  certiorari  at  the  instance 
of  the  defendant,  &c. 
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WELCH  SPRING  CIRCUIT. 

1833. 


BEFORE  MR.  BARON  BAYLEY  AND  MR.  JUSTICE  PATTE80N. 


CARMARTHEN  ASSIZES. 

BEFORE  MR.  JUSTICE  PATTESON. 
1833.  ^^ 

^    y    ^  Rex  v.  Woolcock  and  Another. 

If  an  indictment  InDICTMENT  on  the  riot  act,  1  Geo.  1,  8t.2^  C  1,  8.1| 
1  Geo.  1,  Stat,     for  a  capital  felony,  in  remaning  together  one  hour  afia 
fo/reroaining     ^^^  making  of  proclamation  under  that  statute. 
anembied  one         jt  appeared,  that,  on  the  1st  October,  183S.  which  wis 

hour  after  pro-  ^ 

damation,  in  the  day  on  which  Mr.  Phillips  was  sworn  in  Mayor  of 
procraro*ation*  Carmarthen,  there  was  a  large  assemblage  of  persoiB 
omit  the  word!    j^  front  of  the  Six  Bells  Inn,  m  that  town,  at  which  Mr. 

**  of  the  reign  ,    ,  ' 

of,"  which  were  Phillips  was  dining,  and  that  some  stones  were  thrown, 
proclamation      It  was  provcd  that  the  proclamation  contained  in  the  ik)t 

riMnlti^thbll  *^^  ^^^  ^^^^  ^y  ^™  ^^^  *  ''^^'^  which  was  produced, 
a  fatal  variance,  jjuj;  the  words  of  the  proclamation  contained  in  the  book 

If  the  procia-  <•  i  o    i 

mation  be  read  differed  from  the  statement  of  the  proclamation  in  the 
^riiour  u  to  first  count  of  the  indictment,  by  containing  the  additional 
r™~«t     words  "ofthe  reign  of." 

reading. 

•uch  an'^m-  Patteson,  J.,  held  this  to  be  a  variance,  and  that  the 
wiilidhive been  Counsel  for  the  prosecution  must  go  upon  the  other  counts 
a  riot  if  the  par-  of  the  indictment,  to  which  this  objection  did  not  apply. 

ties  had  carried  *  '  ^ 

their  purpose 

iTwi^r*^^'  It  appeared  that  the  proclamation  was  read  by  Mr. 
Stat;  and  whe-    Phillips  a  second  and  a  third  time  before  an  hour  had 

ther  there  was  '^  *.i.  i.  '^    •»»■    uvi»* 

a  cessation  or      elapsed  from  the  time  of  his  readmg  it  the  first  time.    The 

not,  is  a  ques- 
tion for  the  jury. 


WOOLCOCK. 
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defendants  were  proved  to  have  been  present  at  the  first 
reading. 

The  counsel  for  the  defendants  submitted » that  the  se-*  v, 

cond  and  third  readings  must  be  considered  as  new  wam- 
ingSy  and  as  if  the  former  readings  were  abandoned ;  and 
that,  therefore,  the  persons  assembled  were  not  guilty  of 
a  capital  felony,  in  so  remaining  together  till  the  expira- 
tion of  an  hour  from  the  third  reading. 

Patteson,  J. — I  am  of  opinion,  that  the  second,  or  any 
subsequent  reading  of  the  proclamation,  does  not  at  all 
do  away  with  the  effect  of  the  first  reading,  and  that  the 
hour  is  to  be  computed  from  the  time  of  the  first  reading 
of  the  proclamation. 

Mr.  Thomas,  one  of  the  defendants,  in  his  defence, 
submitted  that  there  was  no  riot,  and  that  it  was  at  most 
an  unlawful  assembly,  and  cited  the  case  of  Rex  v. 
Bin  (a). 

Patteson,  J. — I  am  of  opinion,  that  if  there  was  such 
an  assembly,  that  there  would  have  been  a  riot  if  the  par- 
ties had  carried  their  purpose  into  effect,  it  would  be  with- 
in the  act ;  and  whether  there  was  a  cessation  or  not  is  a 
question  for  the  jury. 

Verdict — Not  guilty. 

Wilson  and  Herbert  Jones^  for  the  prosecution. 

Chilton^  J.  EvanSy  Whitcombe,  E.  V.  Williams^  and 
JameSy  for  the  defendant  Woolcock. 

The  defendant  Thomas,  in  person. 

(a)  Ante,  p.  154.  4,  p.  442;  Rex  v.  CfdU,  lb.;  and 

See  the  stat.  set  forth,  aitle,  Vol.      Rex  v.  Jamcty  ante,  p.  153. 
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WESTERN  SPRING  CIRCUIT, 


1833. 


BSFORB  MR.  JUSTICE  PARK  AMD  MR.  JOSTICB  LITTUBAU. 


WINCHESTER  ASSIZES. 


BEPOBE  MR.  JUSTICE  UTTLEDALB. 


1833.  Rex  0.  Edwards  and  Warrbn. 

Obtdniiif  mo-    ROBBERY.    The  prisoners  were  indicted  for  robbing 
S2Lf^.^^  Ae  wife  of  PhiUp  Abraham. 

ening  to  accoie 

herhutbandof         _  _  _       __     •         li        i  •  «        i 

an  indecent  at-       It  was  Opened  by  Mtssing,  for  the  prosecution,  ttiat  toe 
nuit,  it  not  lob-  p^gQ^er,  under  a  threat  of  charging  Philip  Abraham  with 

an  indecent  assault  on  one  of  tbem^  obtained  money  fron 

his  wife. 

LiTTLBOALB,  J. — Have  you  any  case  deciding  this  to  be 
robbery. 

Missing. — The  nearest  cases  were  those  on  the  spedii 
commission  in  1831. 

C.  Saunders i  for  the  prisoners. — Those  were  cases 
where  rioters  came  to  the  house  of  the  husband  and  ob- 
tained money  from  the  wife,  the  husband  not  being  tt 
home. 
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LiTTLBDALB,  J.-^I  think  this  is  not  such  a  personal 
fear  in  the  wife  as  is  necessary  to  constitute  the  crime  of 
robbery.  If  I  were  to  hold  this  a  robbery,  it  would  be 
going  beyond  any  of  the  decided  cases. 

His  Lordship  directed  an  acquittal. 


Verdicfr— Not  Guilty. 


Missingi  for  the  prosecution. 
C.  Saunders^  for  the  prisoners. 


In  many  cases,  where  money  was 
obtained  from  a  person  by  threat- 
ening such  person  i^th  an  accu- 
sation of  an  unnatural  offence,  it 
has  been  held  robbery.  So,  where 
money  has  been  obtained  by  riot- 
ers, under  a  threat  of  burning  a 
person's  house.  But^  we  believe, 
that  the  only  instances  put  of  rob- 
bery, where  the  money  was  ob- 
tained from  one,  and  the  injury 
threatened  to  be  done  another,  are 
the  following — In  JhnoUyH  case, 
2  East,  P.  C.  718,  Mr.  Baron  Ho- 
lAam  says:  " In  the  case  put  in  ar- 
gument, of  one  man  walking  with 
lus  child,  who  delivered  his  money 


to  another,  upon  a  threat,  that, 
unless  he  did  so,  he  would  destroy 
the  child,  he  had  no  doubt  it  was 
suffident  to  constitute  robbery;** 
and,  in  the  case  of  Res  v.  Reant, 
Id.  735,  Lord  Chief  .Justice  £yre 
says:  *' A  man  might  be  sud  to 
take  by  violence^  who  deprived 
the  other  of  the  power  of  redst- 
ance,  by  whatever  means  he  did  it; 
and  he  saw  no  sendble  distinction 
between  a  personal  violence  to  the 
party  lumself,  and  the  case  put  by 
one  of  the  Judges,  of  a  man  hold- 
ing another's  child  over  a  river, 
and  threatening  to  throw  it  in,  un- 
less he  gave  him  money.** 


SALISBURY  ASSIZES. 

BEFORE  MR.  JUSTICE  PARK. 

The  Apothecaries'  Company  v.  Collins.  M*^^  ^'*- 

Debt  for  penalties  under  the  stat.  55  Greo.  S,  c.  194,  s.  a  diploma  of 
20  (a),  for  practising  as  an  apothecary  without  a  certificate,  univenity  of 

St  Andrew'f, 
inSootlandyisno 
defence  to  an  tcdon  for  penalties  under  the  55  Geo.  3,  c.  194,  8.20,  for  practiiing  h  an  apothecary, 
without  having  obtained  a  certificate  from  the  Apothecaries'  Company.   And,  temhU,  that  a  similar 
diploma  from  an  English  UniTersity  would  not  be  so. 


(o)  Set  forth,  ante^  Vol.  1,  p.  539. 
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It  appeared  that  the  defendant  had  diapenBed  nefr 
ernes ;  but  that,  previously  to  hia  having  so  done,  he  had 
'^^  V.       '  obtained  the  diploma  of  a  doctor  of  phyaic  from  the  Uni- 
versity of  St.  Andrew's,  in  Scotland. 


COLLINl. 


BarstoWf  for  the  defendant,  submitted,  that  thb  diplo- 
ma was  an  answer  to  the  present  action ;  and  he  dted  the 
case  of  Smith  v.  Taylor  (a). 

Mr,  Justice  Park. — My  opinion  is,  that  this  diploma  s 


(a)  1  N.  R.  202.  In  that  case. 
Sir  /.  Mantfieldy  C.  J.,  says — 
"Though  there  might  be  some 
difficulty  in  instituting  a  prosecu- 
tion agunst  a  person  for  practis- 
ing physic  unlawfully,  it  is  by  no 
means  impossible:  the  stat.  of 
Hen.  8  having  confirmed  the  char- 
ter relating  to  the  practice  of  phy- 
sicians, which  provides,  that  no 
one  shall  practise  physic  without 
having  been  examined  by  the  Col- 
lege of  Physicians,  and  obtained 
letters  testimonial,  with  an  excep- 
tion of  persons  who  have  taken 
degrees  in  Oxford  or  Cambridge. 
Since  the  union  with  Scotland,  it 
has  been  considered,  though  I  do 
not  exactly  know  upon  what 
ground,  that  a  degree  conferred 
by  a  Scotch  University  is  of  the 
same  effect  as  a  degree  conferred 
by  the  University  of  Oxford  or 
Cambridge,  though,  in  looking 
through  the  articles  of  union,  I 
find  nothing  upon  the  subject,  ex- 
cept, that  the  four  Scotch  Univer- 
sities shall  subtibt  as  before,  with 
the  same  rights.  Had  the  matter 
been  attended  to  at  the  union, 
some  express  provision  would 
probably  have  been  made;  but. 


although  no  such  provision  «ii 
made,  it  has  been  generally  uodir. 
stood,  that,  in  consequence  of  ik 
clause  alluded  to,  a  diploma  gnat- 
ed  by  one  of  the  Scotch  Uniitnt- 
ties  gives  the  same  right  to  pn^ 
Use  physic,  as  a  degree  at  one  «f 
the  English  Universities,  and  dis- 
penses with  the  necessity  of  beiif 
examined  by  the  College  of  T&y 
sicians,  and  obtsdning  letten  ter 
timonial  from  thence.  Tbisr^ 
of  examination  is  not  very  llkelr 
to  be  exercised  upon  persons  piv- 
tising  physic,  when  it  is  in  tbek 
power,  for  about  14/.,  to  obtuaa 
diploma  from  a  Scotch  Unirersi- 
ty.  But  a  person  practisiD|f  pbj- 
sic  without  any  authority  is  lubk 
to  a  prosecution  at  the  suit  of  sof 
person;  for,  as  the  prohibilios ii 
general,  and  no  particular  mode 
of  punishment  is  pointed  out,  it 
follows,  that  he  who  offends  agaimt 
the  provision  is  liable  to  an  indict- 
ment. There  is,  indeed,  a  food 
reason  why  such  prosecutions  vt 
nut  instituted,  arising  from  t^ 
difficulty  of  ascertidning  wliether 
a  degree  of  diploma  has  been  ob- 
tained or  not.  But  the  proof, 
though  difficult,  is  not  impossible.'' 
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no  defence  in  this  action;  indeed,  I  think,  that  even  a  di. 
ploma  from  one  of  the  English  Universities  would  not  ex* 
empt  a  party  from  the  penalties  of  this  act  (a).    However,  I  o. 

will  give  you  leave  to  move  to  enter  a  nonsuit. 

Verdict  for  the  plaintiffs  for  one  penalty, 
with  leave  to  move. 

Coleridge,  Serjt.,  and  Gambier,  for  the  plaintiffs. 
Barstow^  for  the  defendant. 


In  the  ensuing  term,  Barstow  moved^  pursuant  to  the 
leave  given;  but  the  Court  of  King's  Bench  refused  a  rule. 

(a)  By  Stat.  55  Geo.  3,  c.  194,  sicians  and  Surgeons;  but  we  be- 

s.  29,  there  is  a  saving  of  the  rights  lieve  none  of  those  learned  bodies 

heretofore  vested  in,    exercised,  ever  authorized  persons  to  prac- 

and  enjoyed  by  the  English  Uni-  tise  as  apothecariet, 
versides,  and  the  Colleges  of  Phy- 


Rex  v.  Pegler. 

XNDICTMENT  for  arson.    A  witness  for  the  prosecu-  On  the  trial  of 
tion,  who  was  in  custody  on  a  charge  of  felony,  to  be  tried  J",  J^son"!  wit- 
at  these  Assizes,  was  asked  by  the  counsel  for  the  pri-  nessforthepro- 

"  '^         secution  was 

soner — ''Have  you  not  said  that  you  committed  the  of-  himself  in  cui- 
^nce  for  which  you  are  now  in  custody?"  of  felony.    The 

counsel  for  the 

Mr.  Justice  Park  (having  conferred  with  Mr.  Justice  i" wrhim, 
Littledale).— My  learned  brother  is  clearly  of  opinion  ^'^"^hVyou"^ 
that  the  question  ought  not  to  be  put :  and  I  am,  myself,  committed  the 

.,-,  ..  '^  »^»  oflfence  for  which 

entirely  oi  the  same  opmion.  you  are  now  in 

Verdict-Not  Guilty.      '^^'Z^^u 

question  ought 

Bingham  and  Erie,  for  the  prosecution.  ""'  "^  ^  P""- 

Coleridge,  Serjt.,  and  Crowder,  for  the  prisoner. 

See  the  case  of  Rtx  v.  Slaney,  ante,  p.  213. 
VOL.  V.  M  M 
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EXETER  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTI^BDALE. 


March  20th.  Rex  r.  ElLICOMBE. 

Aprisoner,  tried  aRSON. — The  prisoner  was  charged  with  setting  fire  to 
anon  on  Wed-'  bis  own  house  in  which  he  lived.  The^rW  count  charged 
"J^*^  ?*  ^^^  the  offence  to  have  been  committed  with  intent  to  defiaad 

of  Marchi  was, 

on  Monday  the  the  Sun  Fire-office;  and  a  second  count  charged  an  intent 
at  the  prison  to  defraud  John  Tothili  who  had  a  mortgage  on  the  home. 
SSuVaS^  The  commUsion  day  at  Exeter  was  on  Friday  the  ISh 
of  insurance.      of  March»  and  this  case  came  on  to  be  tried  on  Wedi» 

The  commission  *         />  * 

day  was  Friday,   day,  the  20th. 
the  15th,  and 
the  prisoner's 

home  was  ten  The  counsel  for  the  prosecution  called  for  the  pofiej  of 
assize  t'own!—  insurance  under  a  notice  to  produce,  which  had  been  sen- 
noti^w*^*^*-  ®^  °"  the  prisoner  at  the  gaol  on  Monday,  the  ISdiof 
ed  too  late.        March.  The  prisoner's  home  was  ten  miles  from  Exeter. 

Held  also,  that 
the  intent  to  de- 
fraud an  insur-        Moody^  for  the  prisoner,  objected  that  this  serrioe  tm 

chargedTn  the^  too  late  ;  and  that  the  notice  ought  to  have  been  sent' 

L'::I':KJ'"  before  the  commisrion  day. 

to  the  prisoner 

Vno^e^  •^^^^  C^reenwood  and  Sewell,  contra.— As  the  prisooef'f 
duce  the  policy   residence  is  only  ten  miles  distant,  there  was  ample  tiitf  ^ 

unnecessary.  i    ,  t. 

have  procured  the  pohcy. 

Mr.  Justice  Littledale  (having  conferred  with  lb* 
Justice  Park). — Both  my  learned  brother  and  mysdf  ti< 
of  opinion,  that  the  notice  was  served  too  late.  It  caflDiC 
be  presumed  that  the  prisoner  had  the  policy  widi  Ua 
when  in  custody;  and  the  trial  might  have  come  on  attf 
earlier  period  of  the  assize.  We  therefore  think,  du^ 
secondary  evidence  of  the  policy  cannot  be  received  («)• 

(a)  See  the  cue  of  Hargat  v.  Folher^iU^  anU,  p.  303- 
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le  counsel  for  the  prosecution  submitted,  that  the  in- 
laid in  the  indictment  to  defraud  the  Sun  Fire-office 
mch  a  notice  in  pleading  as  to  dispense  with  the  ne- 
ty  of  a  notice  to  produce. 


$28 
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9, 

Bllioohbs. 


r.  Justice  LiTTLEDALB. — I  think  not  (a).     You  must 
ne  yourselves  to  the  second  count. 


In  the  case  of  Haw  v.  Wall, 
St,  274,  it  was  held,  that  in 
ion  of  trover  for  a  bond,  the 
ff  might  give  parol  evidence 
to  support  the  general  de- 
on  of  it  in  the  declaration. 
It  having  given  the  defen- 
otice  to  produce  it«  as  the 
!  of  the. action  gave  sufficient 
to  the  defendant  of  the  sub- 
the  inquiry,  to  prepare  him^ 

produce  it,  if  necessary  for 
fence;  and  in  that  case  Mr. 
s  Le  Blanc  said,  **  where  the 
its  of  a  written  instrument 
e  proved  as  evidence  in  a 

and  it  is  uncertain  before 
vhether  such  evidence  will 
»ught  forward  at  the  trial, 
■  the  good  sense  of  the  rule 
requires  previous  notice  to 
en  to  the  adverse  party  to 
:e  it,  if  it  be  in  his  posses- 
•efore  secondary  evidence  of 
itents  can  be  received,  that 
f  not  be  taken  by  surprise. 
lere  the  nature  of  the  action 
iie  defendant  notice  that  the 
ff  means  to  charge  him  with 
Bsesdon  of  such  an  instru- 
there  can  be  no  necessity 
ing  him  any  other  notice.** 
pplies  to  actions  where  the 
e  party  must  know  what  is 
Bed  in  the  declaration ;  but 

mm2 


in  many  of  the  most  important 
cases  of  felonjr,  the  prisoner  is 
wholly  unacquainted  with  the  con- 
tents of  the  indictment  till  it  is 
read  over  to  him  when  he  pleads, 
that  being  immediately  before  the 
commencement  of  the  trial.  In 
the  case  of  Rex  v.  Moort^  6  East, 
421,  n.,  which  was  an  indictment 
for  administering  an  unlawful 
oath,  a  witness  swore  to  certain 
words  spoken  by  the  prisoner,  by 
way  of  administering  an  oath,  and 
stated,  that  the  prisoner  held  a 
paper  in  his  hand,  fix>m  which  it 
was  nqtposed  that  he  read  the  words. 
Lord  Alvatdty  held,  that  this  evi- 
dence was  receivable,  without  giv- 
ing the  prisoner  notice  to  produce 
the  piq;>er;  and  the  Court  of  K.  B. 
afterwards  concurred  in  that  opin- 
ion. In  the  case  of  Rex  v.  Hunt, 
3  B.  &  A.  666,  it  was  held,  that  a 
copy  of  resolndons  delivered  by 
the  defendant  to  a  witness  as  reso- 
lutions intended  to  be  proposed, 
and  which  corresponded  with  those 
that  the  witness  heard  read  from  a 
written  paper,  was  admissible, 
without  a  notice  to  produce  the 
original ;  and  in  the  same  case  it 
was  also  held,  that  parol  evidence 
of  inscriptions  and  devices  on  ban- 
ners and  flags,  displayed  at  a  meet- 
ing, was  admisnble  without  nodce 
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The  case  proceeded  on  the  second  count  only. 

Verdict — Not  guilty. 
John  Greenwood  and  Sewell,  for  the  prosecution. 


Moody,  for  the  prisoner. 

to  produce  the  originals.  In 
Spragg^i  case,  cited  14  East,  276, 
where  the  prisoner,  who  was  charg- 
ed with  ha?ing  forged  a  note,  had 
got  possession  of  it  and  swallowed 


it,  BuUerp  J.,  allowed  psnl  eii- 
dence  to  be  given  of  its  caoteiti, 
though  no  notice  to  prodntey 
been  given,  as  soch  a  notioewiiii 
have  been  nugatory. 


NORFOLK  SPRING  CIRCUIT, 

1833. 


BEFORE  MR.  BARbN  YAUOHAN  AND  MR.  BARON  B0LLA5D. 


AYLESBURY  ASSIZES. 


BEFORE  MR.  BARON  VAUGHAN. 


Feb.  27 th. 

If  a  poacher 
take  a  gun  by 
force  from  a 
gamekeeper, 
under  the  im- 
pression that  it 
may  be  used 
against  him,  it 
is  not  felony, 
though  he  state 
afterwards  that 
he  will  sell  the 
gun,  and  it  be 
not  subsequently 


Rex  9.  Hollow  AY. 

JL  HE  prisoner  was  indicted  for  stealing  a  gun  firomtk 
prosecutor,  who  was  one  of  the  gamekeepers  of  the  m" 
nor  of  Beaconsfield. 

The  prosecutor  met  the  prisoner  and  another  mA 
whom  he  knew  to  be  poachers,  on  a  part  of  the  dudoTi 
and  seized  the  prisoner;  his  companion  came  up  and  res- 
cued him.    The  prisoner,  on  getting  free,  wrested  ^ 

heard  of. 
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gun  from  the  prosecutor^  and  ran  off  with  it.  It  was  prov- 
ed that  the  next  day  the  prisoner  said  he  should  sell  the 
gun.     It  was  not  afterwards  found. 

Vaughan,  B.,  in  summing  up,  said,  that  the  prisoner 
might  have  imagined  that  the  prosecutor  would  use  the 
gun  so  as  to  endanger  his  life;  and,  if  so,  his  taking  it  un- 
der that  impression  would  not  be  felony;  but  if  he  took  it, 
intending  at  the  time  to  dispose  of  it,  it  would  be  felony. 

The  jury  said,  that  they  did  not  think  that  the  prisoner, 
at  the  time  he  took  the  gun,  had  any  intention  of  appro* 
priating  it  to  his  own  use. 

Vaughan,  B. — Then  you  must  acquit  him.    It  is  a 

question  peculiarly  for  your  consideration.     If  he  did  not, 

when  he  took  it,  intend  its  appropriation,  it  is  not  a  felony ; 

and  his  resolving  afterwards  to  dispose  of  it  will  not  make 

it  such. 

Verdict — Not  guilty. 
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BEDFORD  ASSIZES. 


BEFORE  MR.  BAROM  BOLLAMD. 


Rex  v.  James  Warner,  William  Albone,  John  Butler,     March  6th. 

and  John  Chesham. 

XHE  first  set  of  counts  in  the  indictment  charged  James  a  gamekeeper, 
Warner  with  unlawfully,  maUciously,  and  feloniously,  as-  hi^j[^]i^tont,  ^^ 

met  four  poach- 
ers on  the  high- 
way, one  carrying  a  gun,  another  a  gun-barrel,  and  the  other  two  blndgeona.  There  had  been 
preriously  two  shots  fired.  The  gamekeeper  said  to  his  assistant,  "  Mind  the  gun ;"  and  the  assistant 
laid  hold  of  it,  and  then  the  gamekeeper  called  to  another  person.  Upon  this  three  of  the  poachers 
knocked  him  down  and  stunned  him;  and  when  he  came  to  himself,  he  saw  all  of  them  near  him, 
and  one  said,  as  they  passed,  **  Damn  them,  we  have  done  them  both,"  and  one  turned  back  and  cut 
him  on  the  left  leg,  and  all  then  ran  away.  It  was  objected,  first,  that  the  wounding  in  the  leg 
was  the  act  of  one  alone;  and  there  was  no  evidence  to  shew  which  of  them  it  was.  Sectmdly, 
that,  from  the  expressions  used,  it  was  evident  that  both  were  thought  to  be  dead;  and  that  there 
could  be  no  intent  to  murder,  &c.  Thirdly,  that  the  prisoners  being  on  the  highway,  the  game- 
keeper and  his  assistant  had  no  right  to  interfere  with  them.  The  prisoners  were  oonTicted,  and 
tht  Judges  held  the  conYiction  right. 
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aaulting  Thomas  Perkins  on  the  3rd  of  December,  aodim- 
hiwfuUy  cutting  and  wounding  him  on  the  left  leg*  widi  a 
intent  feloniously  &c.,  to  kill  and  murder  him,  against  the 
statute ;  and  William  Albone,  John  Butler,  and  Jano 
Chesham,  with  being  present,  aiding,  abetting,  and  stfiit- 
ing  the  said  James  Warner  to  commit  the  said  feiooj* 
The  like  with  intent  to  disfigure  Thomas  Perkins.  Tlie 
like  with  intent  to  disable  him.  The  like  with  intent  to  do 
him  some  grievous  bodily  harm. 

A  second  set  of  similar  counts  charged  Wm.  Albooe 
as  principal,  and  the  other  prisoners  with  aiding,  abetdif , 
and  assisting  him. 

A  third  set  charged  John  Butler  as  principal,  and  the 
other  prisoners  as  aiders  and  abettors. 

Thomas  Perkins,  the  prosecutor,  was  head  gamekeeper 
to  Francis  Pym,  Esq.,  and  was  out  on  duty  with  his  bro- 
ther, George  Perkins,  who  was  his  assistant.  On  the  d^ 
of  the  3rd  of  December,  they  heard  a  gun  towards  Biggis 
wood,  the  property  of  Mr.  Thornton.  At  that  time  tbej 
were  near  Everton  wood;  they  shortly  after  heard  anodier 
gun  towards  Biggin  wood,  and  then  went  into  the  Ent* 
ton  road.  They  saw  four  people  coming  along  the  rosd  ii 
the  direction  of  Biggin  wood.  One  of  the  four  men  bad  a 
gun,  another  a  gun-barrel,  and  the  other  two  had  bbid- 
geons.  The  men  stopped  when  they  saw  the  prosecolor 
and  his  brother.  It  was  then  about  half-past  ten,  and  a 
light  night.  The  prosecutor  and  his  brother  advanced  to- 
wards the  men,  when  the  former  said,  ^  So,  you  hMUt 
been  knocking  them  down :  you  are  a  pretty  set  of  peoifc 
to  be  out  so  late  at  night.*'  This  was  said  loud.  The  na 
said  something,  which  was  not  heard  by  the  prosecotor. 
They  were  then  about  three  yards  off.  The  prosecolor 
said  to  his  brother,  sufficiently  loud  for  the  prisooen  to 
hear,  ^'  Mind  the  gun.**  His  brother  caught  hold  of  it,  te 
hands  being  close  to  the  lock.  The  prosecutor  saw  (3ies- 
ham,  and  advanced  to  look  at  the  faces  of  the  other  two,  W 
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tbey  bounced  off.  Cheabam  had  the  gun-barreL  The  isdd. 
prosecutor  then  turned  back  towards  his  brother  and  the 
nan  who  had  the  gun,  and  called  out  as  loud  as  he  could^ 
'*  Forward  Giggles/*  Giggles  was  the  keeper  of  Mr.  Thorn- 
toUi  but  was  not  there.  Three  of  the  men  (who  had  not  the 
gun),  ran  in  upon  the  prosecutor,  knocked  him  down,  and 
•tunned  him;  when  he  recovered  himself  he  saw  all  the  men 
coming  by  him;  and  one  said,  ^*  Damn  'em,  weVe  done  'em 
both."  They  had  got  two  or  three  paces  beyond  him,  when 
one  of  them  turned  back.  The  prosecutor  saw  what  he 
thought  was  a  stick,  and  was  struck  with  it  a  violent  blow 
on  the  left  leg.  When  he  got  home  he  examined  his  1^, 
and  found  a  hole  had  been  cut  through  his  leather  gaiter 
and  stocking,  and  that  he  was  wounded  in  the  leg.  The 
wound  was  about  an  inch  long.  Aft;er  he  was  so  struck 
en  the  leg,  the  men  set  off  and  ran  away.  The  prosecutor 
then  got  up,  and  saw  his  brother  lying  by  the  side  of  the 
road,  and  groaning.  He  helped  him  up,  and  they  went 
towards  home.  The  prosecutor  had  committed  no  assault 
on  either  of  the  four  men.  When  the  prosecutdr  said^ 
^*  Mind  the  gun,**  he  made  no  gesture.  The  prosecutor 
was  smothered  with  blood  in  his  mouth,  and  could  not 
move,  hand  or  foot  after  be  was  knocked  down.  He  could 
not  tell  how  long  he  lost  his  senses. 

George  Perkins  said,  he  and  his  brother  were  on  the 
road  leading  from  Templeford;  and  when  about  two  bun-* 
dred  or  three  hundred  yards  from  Biggin  wood,  he  saw  four 
men  coming,  about  one  hundred  yards  off.  They  moved  on, 
and  when  they  were  within  twenty  yards,  be  saw  that  one  had 
agun;  they  came  closer^  within  about  seven  yards,  and  he 
then  saw  that  one  had  a  gun-barrel,  and  that  the  other  two 
had  bludgeons.  Prosecutor  said,  **  Hollo !  my  lads,  you  been 
knocking  *em  down?**  He  was  then  thirty  yards  from  them. 
He  spoke  loud.  They  said  something  loud,  which  witness 
oould  not  understand.  When  they  got  close  to  them,  pro- 
secutor said,  **  Mind  him  with  the  gun.*'  Witness  took  hold 
of  the  gun  gently;  placmg  one  hand  on  the  stock,  and  the 
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1933.  other  on  the  barrel.  Itwasadetonator,  and  witness  tocA  off 
the  cap  gently.  The  man  did  nothing.  When  the  witnes 
kid  hold  of  the  gun,  one  of  the  others  came  up  widnnt 
Warkks.  yard  of  him,  and  said,  *^  This  is  not  his  manor."  That  ntD 
had  the  gun  barrel.  It  was  Cheshanu  The  man  who  had 
the  gun  was  Warner.  Witness  had  had  hold  of  the  gna 
two  minutes,  and  his  brother  called  out,  *'  Forward  Gig- 
gles/ quite  loud.  Witness  also  hallo*d  '*  Forward  Griggksf 
when  one  of  the  four  men  said,  ^'  Damn  it,  we  wont  stand 
this."  It  was  not  the  man  with  the  gun.  The  three  then 
stepped  up  to  his  brother,  and  witneaa  saw  them  strike 
him.  Witness  turned  the  man  round  who  had  the  gin, 
by  turning  the  barrel.  At  this  time  the  prosecutor  and 
the  three  men  were  about  seven  yards  off.  One  of  the 
three  came  running  to  witness  (he  had  a  stick),  and  knocked 
him  down.  As  he  was  striking  at  witness,  the  man  wb 
had  the  gun  rather  drew  back  to  avoid  the  blows,  and  aid 
three  times  ^'  Don't  hit  me."  Witness  was  stunned  oo  tbe 
head,  fell  down,  and  remembered  nothing  further.  Wit- 
ness did  nothing  but  lay  hold  of  the  gun.  When  they  first 
saw  the  men,  they  did  not  shew  any  desire  to  avoid  wiCnee 
and  his  brother,  or  prevent  them  going  on.  Witness  took 
hold  of  the  gun  to  prevent  the  man's  running  away,  boC 
did  not  tell  him  so.  He  took  hold  of  it  gently,  to  let  ha 
brother  see  if  he  knew  them.  There  was  no  struggle.  The 
man  did  not  say  any  thing.  No  name  had  been  used  when 
the  man  said,  **  This  is  not  his  manor."  It  waa  Mr.  Thon- 
ton's  manor.  Up  to  that  time  nobody  had  been  assaulted. 
The  man  with  the  gun  did  not  seem  angry  at  witness's  hold- 
ing it.  It  was  a  public  road.  Mr.  Thornton's  manor  a* 
tends  more  than  two  or  three  hundred  yards  beyond  where 
witness  and  his  brother  saw  the  men.  The  man  did  not 
attempt  to  wrench  the  gun  from  witness  when  he  took  (^ 
the  cap. 

The  two  men  who  had  bludgeons  were  afterwards  prov* 
ed  to  be  the  other  two  prisoners,  Butler  and  Albone. 
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Praed  and  Byles,  for  the  prisoners,  objected  that  the  jg^ 
blow  on  the  leg,  under  the  circumstances  proved,  was  the 
act  of  one  alone ;  and  there  was  no  evidence  which  of  the 
prisoners  inflicted  it.  Secondly,  that,  before  the  blow  was 
given,  one  of  the  prisoners  said,  *'  Damn  'em  we've  done  'em 
both."  And  it  must  be  taken,  therefore,  that  it  was  sup- 
posed both  men  were  dead;  and,  however  the  party  giving 
the  blow  might  have  intended  to  inflict  insult  on  the  body, 
he  could  not  have  had  any  such  intention  to  murder,  &c., 
as  was  charged  in  the  indictment.  Thirdly,  that  the  pri- 
soners were  on  the  high  road,  and  the  prosecutor  and  his 
brother  had  no  right  to  obstruct  them.  They  cited  Rex 
V.  Hawkins  (a). 

* 

BoLLAND,  B.,  told  the  jury,  that  it  was  proved  that 
George  Perkins  had  taken  hold  of  Warner's  gun,  but  that 
the  prosecutor  had  done  nothing  to  justify  the  assault  up- 
on him;  and  that,  as  to  the  infliction  of  the  wound  in  the 
leg,  if  they  thought  the  prisoners  were  acting  in  concert, 
they  were  are  all  equally  guilty. 

The  jury  convicted  the  prisoners,  but  recommended  them 
to  mercy  on  two  grounds— ^r«/,  because  the  provocation 
was  first  given  by  the  prosecutor's  brother;  secondly,  be- 
cause it  happened  off  the  prosecutor's  manor. 

The  case  was  afterwards  submitted  to  the  consideration 
of  the  Judges ;  who,  after  hearing  the  counsel  on  both 
sides,  certified  that  they  were  of  opinion  that  the  convic- 
tion was  right. 

Storks,  Serjt,  and  Smith,  for  the  prosecution. 
Praed  and  Byles,  for  the  prisoners. 

[Attomies — Chapman^  and  Rogers — Hankin,] 

(a)  Ante,  Vol.  3,  p.  392.    That  be  convicted  of  the  robbery,  as  it 

case  decides,  that  if  a  gang  of  was  not  in  pursuance  of  any  com- 

poachers  attack  a  gamekeeper  and  mon  intent, 

leave  him  senseless  on  the  ground,  See  the  cases  of  Rex  v.  Ed^ 

and  one  of  them  return  and  steal  meads,  ante,  Vol.  3,  p.  390,  and 

his  money,  &c.;  that  one  only  can  Rex  v.  Whitehamey  Id.  p.  394. 
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^'"^  BURY  AISSIZES. 

BEFORE  MR.  BARON  VAUGHAN. 

March  \7tk.  ReX  V.  TlTBBT. 

A  statement  re-   X  HE  prisoner  was  indicled  for  burglary. 

lating  to  an  of- 
fence made  up- 

^^^nnJili         ^'  Andrews,  for  the  prosecution,  proposed  to  read  a 
the  time  under    statement  made  upon  oath  by  the  prisoner,  at  a  time  when 

suspicion,  b  ad-    ,  , 

missibie  in  evi-    he  was  not  Under  any  suspicion. 

dence  against 
him,  if  he  be  af- 

twwards  charg.       Prendergost,  for  the  prisoner,  objected  that  it  was  a  vio- 

ed  with  the  com—  « 

mission  of  it       lation  of  that  rule  of  law,  which  held,  that  a  prisoner  should 

not  be  sworn. 


Vaughan,  B. — ^I  do  not  see  any  objectioii  to  its  bdog 
read|  as  no  suspicion  attached  to  the  party  at  the  tine. 
Xhe  question  is,  b  it  the  statement  of  a  prisoner  upon 
oath?  Cleariy  it  is  not,  for  he  was  not  a  prisoner  at  the 
time  when  he  made  it. 

Andrews  stated,  that,  having  read  through  the  pspfff 
he  did  not  find  any  thing  material  in  it,  and  therefoce 
would  withdraw  it,  although  he  had  no  doubt  of  its  boog 
evidence. 


Vaughan,  B. — Very  well;  otherwise  I  should  certu 
have  received  it.    I  have  no  doubt  upon  the  subject 

The  prisoner  was  convicted. 

J5.  Andrews,  for  the  prosecution. 
Prendergasi,  for  the  prisoner. 


\ 
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1833. 


BEFORE  MR.  JUSTICE  J.  PARKE,  AND  MR«  JUSTICE  TAUNTON. 


BERKSHIRE  ASSIZES. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


1833. 


WiLLSON  r.  Davenport  and  Another.  Feb.  25th. 

Replevin.— The  defendanu  avowed  for  30/.  rent  in  a.  rented  land 
arrear.    The  first  ^avowry  stated  the  iient  to  >e  payable  ^^''^c^ 
yearly;  the  second  stated  it  to  be  payable !lkdf«*yeai^;  /^'^^'^l^i^ 
and  the  third,  quarterly.     Pleas  to  the  first  avowry,  noii  wu  this  land), 
ienuii  and  riens  in  arrear  ;  and  the  like  pleas  to  the  second  which  b.  wai  to 
and  to  the  third  avowries.  ^l^^d 

On  the  part  of  the  defendants  it  wns  proved,  diat  the  thote  shares  be- 

longed  to  the 

plaintiff  had  taken  certain  lands  of  Aem,  ^t  n  retit  of  SOL  wife  of  a.   b. 
a-year,  payable  half-yearly.  i*^eater 

amount  dne  to 

Cunooodf  for  the  plaintiff,  opened  that  the  lands  in  ques*  his  wife  than  the 
tion,  together  with  other  property,  had  been  conveyed  to  ^^l^H^oiMt 
the  defendants  as  trustees,  to  receive  the  rents  and  profits,  this  could  not  be 

'  *        ^    '    set  off  against 

and  to  pay  them  over  in  certain  sh^es;  one  of  which  the  rent  without 
shares  belonged  to  the  plaintiff  in  right  of  his  wife;  and  he  ment  to  that 

effect. 

In  replerin, 
a  defendant  ayowed  for  rent  payable  yearly,  for  rent  payable  half  yearly,  and  for  rent  payable 
quarterly;  and  to  each  of  these  avowries  the  plaintiff  pleaded  nm  iemiii,  and  Hens  in  arrear,  A 
holding  at  a  rent  payable  half  yearly  was  prored,  and  the  jury  were  directci4  to  find  for  the  plain- 
tiff on  the  1st  and  5th  issues;  for  the  defendant  on  the  3rd  and  4thi  and  the  juiy  were  discharged 
on  the  2nd  and  0th  Issues. 
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opened,  that  the  defendants  had  in  their  hands  a  greater 
sunii  which  was  due  to  the  plaintiff  as  his  wife's  share  of 
the  profits,  than  the  rent  in  question  amounted  to;  and 
that,  therefore,  the  plaintiff  was  entitled  to  a  verdict  on 
those  issues  which  were  taken  on  the  riens  in  arrear. 


Mr.  Justice  J.Parke. — I  think  that  this  trust  money,  due 
to  the  plaintiff  in  his  wife's  right,  cannot  be  set  off  against 
the  defendant's  claim  for  rent  in  atrear,  without  a  special 
agreement  to  that  effect.  The  defendant  has,  therefore, 
no  legal  answer  to  the  claim  for  rent;  and  the  verdict  must 
be  for  the  plaintiff  on  the  first  and  fifth  issues ;  for  the  de- 
fendant on  the  third  and  fourth  issues ;  and  the  jury  must 
be  discharged  from  giving  any  verdict  on  the  second  and 
sixth,  as  those  issues  become  immaterial. 

Verdict  accordingly  (a). 


(a)  By  the  General  Rules  of  aU 
the  Courts,  H.  T.  2  W.  4,  r.  74, 
**  No  co8t8  shall  be  allowed  on  taxa- 
tion to  a  plaintiff,  upon  any  counts 
or  issues  upon  which  he  has  not 
succeeded;  and  the  costs  of  all  is- 
sues found  for  the  defendant  shall 
be  deducted  from  the  plaintiff's 
costs."  In  Cox  v.  TTtotnason,  a  MS. 
case  cited  in  Mr.  Jerris's  edit,  of 
the  new  rules  of  the  Ck)urt8  (p.  84), 
and  which  came  before  the  Court 
of  Exchequer,  T.  T.  1832,  it  was 
decided  that  a  distinct  issue  is  rais- 
ed upon  each  count  of  a  declara- 
tion by  the  general  issue  pleaded 
generally  to  the  whole  declaration ; 
and  that  this  rule  applies  to  every 
taxation  occurring  after  the  first 
day  of  Easter  Term.  The  declara- 
tion, in  case,  contained  eighteen 
counts,  nine  for  a  malicous  pro- 
secution, and  nine  for  slander; 
the  Jury  found  for  the  plaintiff  on 


three  coonti,  vnih  4Cf .  damages ; 
and  for  the  defendant  on  the  re- 
maining fifteen,  and  the  poiiea 
was  entered  accordingly.  The 
Master  in  taxation  disallowed  the 
plaintiff's  costs  on  the  fifteen 
counts  on  which  the  defendant  had 
a  verdict,  but  did  not  deduct  the 
defendant's  costs  on  those  counts 
from  the  plaintiff's  costs.  On  mo- 
tion to  review  the  taxation,  Bay^ 
ley,  B.,  expressed  his  opinion,  that 
each  count  was  a  separate  issue 
within  the  meaning  of  the  rule,  so 
that  the  costs  of  the  defendant  on 
the  fifteen  counts  ought  to  have 
been  deducted  from  the  pluntiff *5 
costs;  and,  on  the  29th  May,  he 
sud,  that  all  theCourts  agreed  that 
the  costs  of  the  issues  found  for 
the  defendant  should  be  deducted 
from  the  plaintiff's  costs;  and  that 
the  true  construction  of  the  rule 
was,  that  the  general  issue  raised 
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Curwood  and  Carringion^  for  the  plaintiff. 

Talfourd,  Serjt.,  and  Justice ^  for  the  defendants.  Wxllson. 

o. 

[Attonu»-JBflr<& «,  and  Davenport.^  Davbnfort. 

a  distinct  issue  on  each  count.  He  been  tried  before  that  day ;  and  the 

added,  that  the  King's  Bench  and  Common  Pleas  did  not  differ  upon 

Exchequer  agreed  that  the  rule  this  last  point,  although  they  did 

applied  to  every  taxation  occur-  not  entertain  so  strong  an  opinion 

ring  after  the  first  day  of  Easter  upon  it. 
Term,  though  the  cause  might  have 


OXFORD  ASSIZES. 

BEFORE  BiR.  JUSTICE  J.  PARKE. 


Rex  v.  Pratley.  Feb.  27<ft. 

Larceny.    The  mdictment  in  the  first  count  charged  A.  had  con- 
the  prisoner  with  stealing  a  truss  of  hay,  the  property  of  tmssef  ofhay 
Thomas  Cheatle;  and  the  second  count  stated  it  to  be  the  ^^"^^ 
property  of  Thomas  Baylis.  ^«  ^'llJ'^i 

csrt*    xd6  pri* 

It  appeared  that  Cheatle  had  sent  three  trusses  of  hay,  toner  took  away 
consigned  to  Baylis,  by  the  prisoner's  cart;  and  that  the  wUdiwL found 
prisoner  had  taken  away  one  of  the  trusses,  which  was  ^J4*  •?**^  *"^ 

*^  ^  '  not  broken  up: 

found  in  his  possession,  but  not  broken  up.  —Hetd,  no  lar^ 

ceny,  as  the  pii* 
■oner  did  not 

Mr.  Justice  J.  Parke. — This  is  no  larceny,  as  the  pri-  Jj^  "P  *• 

soner  did  not  break  up  the  truss.     The  prisoner  must  be 

acquitted. 

Verdict — Not  guilty. 

Phillimoref  for  the  prosecution. 

[Attorney — J.  Scarlett  PriceJ] 

Id  3  Inst.  107>  Lord  Coke  says,     dize  he  delivered  to  one  to  carry 
*'  If  a  hale  or  pack  of  merchan-     to  a  certain  place,  and  he  goeth 
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away  with  the  whole  packi  this  is 
DO  felony;  but  if  he  open  the 
pack,  and  take  any  tWng  out 
animo  JuratuU,  this  18  larceny. 
Likewue,  if  the  canier  earry  b  to 
the  place  appointed,  and  after 


take  the  whole  padc 

di,  tlus  is  larceny  also,  A)r  die  dfi. 

fifery  had  taken  lus  cftet^  nd 

the  privity  of  the  tNalment  is  de- 

lentnnedi  smd^itisof  atmol 

mnOfOri 


Jnufch  lit. 

The  pritoner 
hmd  worked  for 
the  proiecator» 
eomediiiet  as  a 
regular  labourer, 
and  loiDetimet 
asaroundf- 
man;  but,  at  the 
time  in  question 
not  being  at  all 
in  the  protecu- 
tor*!  aenrice,  be 
was  tent  by  the 
prosecutor  to 
get  a  cheek 
cashed  at  a 
"banker's;  for    • 
doing  which  he 
was  to  be  paid 
sixpence.    He 
got  the  cash, 
and  made  off: 
— Heldf  DO  em- 
besslemeot,  as 
the  prisoner  was 
not  a  servant  of 
the  prosecutor 
within  the 
meaning  of  the 
sut.7&8 
Geo.  4,  cs.  S9, 
8.47. 


Rex  v.  Frbemah. 

DmBEZZLEMENT.  The  prisoner  was  charged,  un- 
der the  Stat  7  &  8  Geo.  4,  c.  29,  s.  47,  with  having  em- 
bezzled a  sum  of  12. 19«.  8dL,  the  property  of  James  Free- 
man. The  indictment  alleged,  that  he  was  the  serrantof 
James  Freeman. 

It  appeared  that  the  prosecutor  had  given  the  prisoner 
a  check,  which  he' was  to  get  cashed  at  the  Bicester  bank, 
and  bring  back  the  money  to  the  prosecutor.  The  pri- 
soner obtained  the  money  at  the  bank,  and  applied  it  to 
his  own  use.  It  further  appeared  that  the  prisoner  hid 
sometimes  been  employed  by  the  prosecutor  as  a  regular 
labourer,  and  sometimes  as  a  rounds-man,  for  a  day  at  t 
time;  and  that  he  had  several  times  before  been  sent  to 
the  bank  for  money.  It  however  appeared,  that,  on  the 
day  in  question,  the  prisoner  was  not  working  for  the  pro- 
secutor, and  that  he  was  to  be  paid  sixpence  for  fetching 
this  money  from  the  Bicester  bank. 

Mr.  Justice  J.  Parke,  (having  conferred  with  Mr.  Justice 
Taunton). — My  learned  brother  agrees  with  me  in  opioioD 
that  the  prisoner  was  not  a  servant  of  the  prosecutor 
within  the  meaning  of  the  act  of  Parliament,  and  that  thb 
is  therefore  no  embezzlement. 

Verdict — Not  guilty. 
Abbotf  for  the  prosecution. 

[Attorney— ITAite.] 


In  the  case  of  Rtm  v.  Spencer ^ 
R.  &  R.  C.  C.  R.  299,  the  priso- 


ner had 
Boyaton, 


to  a  person  named 
^  carrier,  to  give  hia 
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employment,  aod  Boynton  agreed 
to  let  bim  cany  out  parcels  and 
go  on  meswages  when  the  priso- 
ner had  no  other  employment;  for 
which  Boynton  was  to  give  him 
what  he  should  Uunk  fit.  On  the 
fourth  day  of  his  being  In  this 
emplojrment,  Boynton  gave  him 
an  order,  upon  which  he  was  to 


receive  2/.:  he  rec^ved  the  mo- 
ney, and  embezzled  it*  BayUy^ 
B.,  entertuned  some  doubt  whe- 
ther he  was  a  servant  within  the 
39  Geo.  3,  c.  86  (the  act  then  in 
force  as  to  embezzlement),  and 
reserved  the  case;  but  all  the 
Judges  held  the  conviction  right. 
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Rbx  v.  Cooper  and  Wicks.  March  2nd. 

aRSON.    The  indictment  in  the  first  count  charged  The  committing 
the  prisoner  Cooper  with  having  set  fire  to  a  stack  of  told  a  pritoner 
straw;  in  the  second,  with  having  set  fire  to  a  stable;  in  ^^jfthlt  he 
the  Mtrrf,  two  bams;  and  in  the  ./btirlA>  two  outhouses:  conid  for  him  if 

he  would  make 

and  the  prisoner  Wicks  was  charged  in  each  count  as  an  a  dUcUMure: 
accessory  before  the  fact.  priio^mai  a 

It  appeared  that  the  straw  stack  had  been  set  on  fire,  JJJ^*°*/^* 
and  that  the  fire  had  communicated  to  a  stable,  an  ox-  priaon,  who 
house,  and  two  bams  which  were  adjacent,  and  which  ducementtothe 
were  all  destroyed.  g^T^^r' 

It  was  proposed,  on  the  part  of  the  prosecution,  to  give  *^'''**^* 
in  evidence  a  confession  of  the  prisoner  Cooper.    It  ap-  the  turnkey 
peared  that  the  committing  magistrate,  Mr.  Simeon,  had  edved  in  otI. 
told  him,  that,  if  he  would  make  a  disclosure,  he  (Mr.  Jj^uowC the 
Simeon)  would  do  all  that  he  could  for  him.  turnkey  had  not 

given  the  priso- 
ner any  caution. 

If  a  person 
■et  fire  to  a 
itack,  the  fire 
from  which  ia 
likely  to,  and 

The  prisoner  Cooper,  after  he  had  been  conunitted,  ^hichdoet, 

'^  ^  eommunicate 

to  a  bam,  which 

if  thereby  burnt, 

the  perMin  it  indictable  for  burning  the  bam. 

It  is  not  essential  that  there  should  hare  been  any  direct  communication  between  an  accessory 

before  the  fact  and  the  principal  felon.     It  is  enough  if  the  accessory  direct  an  intermediate  agent 

to  procure  another  to  commit  the  felony;  and  it  will  be  sufficient,  eren  if  the  accessory  does  not 

name  the  person  to  be  procured,  but  merely  direct  the  agent  to  employ  some  person. 


Mr.  Justice  J.  Parke. — We  must  not  hear  what  he  said 
after  this. 
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made  a  statement  to  the  turnkey  of  Reading  GaoL  The 
turnkey  had  held  out  no  inducement  to  him  to  confess, 
and  had  not  given  him  any  caution  not  to  confess. 

Carringion,  for  the  prisoners,  objected  that  this  state- 
ment was  not  receivable  after  what  had  been  said  to  the 
prisoner  Cooper  by  Mr.  Simeon. 

Mr.  Justice  J.  Parke. — I  think  that  I  ought  not  to  re- 
ceive the  evidence  after  what  Mr.  Simeon  said  to  the  pri- 
soner, more  especially  as  the  turnkey  did  not  give  any 
caution  to  the  prisoner  (a). 

The  statement  was  not  received. 

It  was  proved,  by  a  king's  evidence  named  Maskell,  that 
the  prisoner  Wicks  had  desired  him  to  tell  the  prisoner 
Cooper  to  set  the  place  on  fire  at  the  straw  stack ;  and  that 
he  told  Cooper  accordingly ;  but  did  not  inform  Cooper 
that  he  did  so  at  the  desire  of  the  prisoner  Wicks. 

Mr.  Justice  J.  Parke. — The  prisoner  Cooper  is  charged 
with  setting  fire  to  two  bams,  &c.,  as  well  as  to  the  straw 
rick,  to  which  the  fire  seems,  in  the  first  instance,  to  have 
been  applied.  However,  if  a  person  set  fire  to  a  stack,  the 
fire  from  which  is  likely  to,  and  which  does,  communicate 
to  a  bam,  which  is  thereby  burnt,  he  is  in  point  of  law 
indictable  for  setting  fire  to  the  barn  (6).  With  respect 
to  an  accessory  before  the  fact,  it  is  not  necessary  that 


(a)  If  a  person  of  inferior  au- 
thority  cautions  a  prisoner  not  to 
confess,  after  an  inducement  held 
out  by  a  person  of  superior  autho- 
rity, it  is  important  to  consider 
whether  a  statement  made  by  a 
prisoner,  under  such  drcum- 
stances,  would  be  receivable;  as  it 


seems  to  be  but  a  fair  conduaon, 
that  what  was  said  to  the  prisoner 
by  a  ma^strate  would  be  much 
more  likely  to  operate  on  his  mind 
than  any  thing  subsequently  said 
to  him  by  a  constable. 

(6)  See  the  charge  of  Lord  Chief 
Justice  Tindal,  ante,  p.  266,  (n). 
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there  should  be  any  direct  communication  between  the 
accessory  and  the  principal.  It  is  enough  if  the  accessory 
direct  an  intermediate  agent  to  procure  another  to  commit 
the  felony;  and  it  will  be  sufficient,  even  though  the  ac- 
cessory does  not  name  the  person  to  be  procured,  but 
merely  directs  the  agent  to  employ  some  person. 


Verdict — Guilty. 

Talfourd,  Serjt.|  Cunoood^  and  Shepherd^  for  the  pro- 
secution. ^ 

Carringtonf  for  the  prisoners. 

[Attomies — Newbeiy,  and  Neale.'] 


WORCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  J.  PARKE. 


Rex  v.  Boulton. 

JjARCENY.  The  prisoner  was  charged  with  stealing 
a  bible,  a  hymn  book,  and  a  pair  of  brass  sconces,  the 
property  of  John  Bennett  and  others. 

It  appeared  that  the  bible  and  hymn  book  were  pre- 
sented to  the  society  of  Wesleyan  Methodists  at  Feck- 
enham,  from  which  chapel  they  had  been  stolen.  It 
further  appeared,  that  the  books  had  been  bound  at  the 
expense  of  the  society ;  and  it  was  stated  by  Mr.  Bennett, 
that  he  was  one  of  the  trustees  of  the  chapel,  who  had 
bought  the  sconces,  and  was  also  a  member  of  the  society, 
which  consisted  of  about  sixty-two  members.  No  trust 
deed  was  produced. 


VOL.  V. 


N  M 


Mar^Ath. 

A  bible  had 
been  giyen  to  a 
society  of  Wes- 
leyans,  and  it 
had  been  bound 
at  the  expense 
of  the  society. 
B.sUtedthathe 
was  one  of  the 
trustees  of  the 
chapel,  and  also 
a  member  of  the 
society.  No  trust 
deed  was  pro- 
duced:—/TeAl^ 
that  in  an  in- 
diotment  for 
stealing  the  bi- 
ble, the  proper- 
ty was  righdy 
laid  in  B.  and 
othera. 
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Shutt^  for  the  prosecution^  cited  the  case  of  Rex  t. 
Hutchinson  (a). 

Mr.  Justice  J.  Parke. — I  think,  as  Mr.  Bennett  b  one 
of  the  society,  the  property  in  the  books  is  weU  laid  b 
him  and  others. 

Verdict— Guilty  (6). 

Shutty  for  the  prosecution. 
Carrington,  for  the  prisoner. 


(a)  R.  &  R.  C.  C.  R.  412.  In 
that  case  it  was  held,  that  the 
goods  in  a  (Ussenting  chapel.  Tested 
in  trustees,  cannot  be  described  as 
the  goods  of  a  servant,  who  has 
merely  the  custody  of  the  chapel 
and  things  in  it  to  clean  and  keep 
in  order,  though  he  has  the  key 
of  the  chapel,  and  no  other  person 
but  the  minister  has  another  key. 

(6)  By  the  stat.  7  &  8  Geo.  4,  c. 
29,  s.  10,  it  is  enacted,  ^  that  if  any 
person  shall  break  and  enter  any 
church  or  chapel,  and  steal  there- 
in any  chattel,  or,  having  stolen 
any  chattel  in  any  church  or  cha- 
pel, shall  break  out  of  the  same, 
every  such  offender,  being  con- 
victed thereof,  shall  suffer  death 
as  a  felon."  However,  it  seems, 
that  in  this  enactment  the  legis- 


lature did  not  intend  to  iaefode 

the  chapels  of  dissenters;  htaast, 

in  the  stat.  7  &  8  Geo. 4,  c30,& 

2,  8;  and  in  the  stat.  7  &8<^ 

4,  c.  31,  s.  2,  in  which  they  m 

meant  to  be  included,  the  woi^ 

are  *'  any  church  or  chapel,  orm 

chapel  Jbr  the  religuna  wor^cf 

penom  dissenting  Jrom  the  vxid 

Church  of  England  and  Irdad,  M 

registered  or  recorded/*  Those  stt- 

tutes  ree^yed  the  royal  assent  m 

the  same  day  as  the  stat.  7  &  ^^^ 

4,  c.  29.  It  is  also  worthy  of  obser 

vation,  that  the  words  ''choit^ 

or  chapel/'  are  to  be  found  in  ^ 

1  Edw.  6,  c.  12,  s.  10,  wWA  f^ 

lated  to  the  ofifence  of  sacrile^ 

there  being   then  no  dispels^ 

dissenters  in  exutence. 
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Rex  r.  Richard  Enoch  and  Mary  Pullbv.  ,,     ,  ^  , 

March  6th, 

JM-URDER.     The  Jirst  count  of  the  indictment  charged  if  a  «hiid  has 
the  two  prisoners  with  the  wilful  murder  of  the  female  has-  it  is  born,  thU 
tard  child  of  the  prisoner  Mary  Pulley,  by  stabbing  it  in  Hfe^^iStkrihe 
the  head  with  a  fork.     The  second  count  charged  that  killing  of  such 

^  child  murder. 

they  killed  the  child  with  their  hands.     The  third  count  There  must  be 
charged,  that,  before  the  child  was  completely  born,  the  ciroulathln^in " 
prisoners  stabbed  it  with  a  fork,  and  that  it  was  bom,  Siud^nnotb^'' 
and  then  died  of  the  stab.     The  fourth  count  was  similar  considered  as 
to  the  third,  except  that  it  charged  the  child  to  have  been  purpose. 
killed  by  the  hands  of  the  prisoners,  and  not  with  a  fork.       womjm*^rng 
A  puncture  was  found  in  the  child's  skull;  but,  when  the  apprehended  on 

^    ^      *  ^  ^       ^  a  charge  of  mur- 

injury  that  had  caused  it  was  inflicted  did  not  appear:  der,  another  wo- 
some  questions  were  asked  as  to  whether  the  child  had  ^he  female  pri- 
breathed.  ^toMhr^ 

she  "had  better 

Mr.  Justice  J.  Parke. — The  child  might  breathe  before  or  it  would  lie 
it  was  born;  but  its  having  breathed  is  not  sufficiently  life  Seaman'* would 
to  make  the  killing  of  the  child  murder.  8°  free."— 

°  Held,  that  a  de- 

claration of  the 
female  prisoner, 

Godson. — The  wound  might  have  been  given  before  the  made  to  this 
child  was  bom,  and  the  child  might  have  lived  afterwards,  wards  was  not 


Mr.  Justice  J.  Parke. — Yes,  but  there  must  have  been 
an  independent  circulation  in  the  child,  or  the  child  can- 
not be  considered  as  alive  for  this  purpose. 

It  was  proposed  to  give  in  evidence  a  declaration  of  the 
female  prisoner ;  the  witness  called  to  prove  it,  whose  name 
was  Abigail  Commander,  said — "I  was  placed  by  the 
constable  with  the  prisoner  Mary  Pulley,  while  he  went  to 
the  inquest.  I  was  placed  with  her  to  prevent  her  from 
laying  violent  hands  on  herself,  and  to  prevent  her  from  go- 
ing away.  I  told  her  to  the  effect,  that  she  had  better  tell 
the  truth  or  it  would  lie  upon  her,  and  the  man  would  go 
free." 

N  N  S 


receivable  in 
evidence. 
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1833.  Curwood,  for  the  prisoner  Mary  Pulley* — I  sabmh  that 

any  thing  the  prisoner  said  after  this  cannot  be  recerred  in 
evidence;  a  confession  ought  to  be  perfectly  voluntary. 
Here  there  was  an  allurement  held  out  to  her  to  make  a 
statement ;  and  a  statement  after  that  cannot  be  considered 
as  made  voluntarily. 

Whateley* — This  is  in  eflPect  an  inducement  to  male 
the  prisoner  criminate  herself;  because^  in  attempting  to 
charge  another  person,  she  may  shew  her  own  connexioD 
with  a  felonious  transaction* 

Godson^  contra. — It  has  never  been  held  that  a  prisoner*! 
being  induced  to  free  himself  from  the  charge^  is  a  ground 
for  rejecting  what  he  has  said. 

Mr.  Justice  J.  Parke,  (having  conferred  with  Mr.  Jus- 
tice Taunton). — I  have  conferred  with  my  learned  brother 
on  this  point;  and  as  this  declaration  of  the  female  prisoner 
can  only  be  legitimately  received  in  evidence  to  affect 
her  and  no  one  else«  we  think  that  it  is  not  receivable,  as 
it  was  made  after  an  inducement  held  out  by  a  persoa 
who  had  her  in  custody.  If  it  were  to  be  used  at  all,  it 
could  only  be  used  to  criminate  her ;  and  then  it  would 
be  evidence  obtained  to  criminate  her  by  means  of  an  in- 
ducement. 

The  declaration  was  rejected. 

Verdict — ^Not  guilty. 

Godson  and  fFAitmore,  for  the  prosecution. 

Cunoood,  for  the  prisoner  Mary  Pulley. 

Whaidey^  for  the  prisoner  Richard  Enoch. 

[Attorniea — GwhmeUf  and  John  JParkerJJ 

It  may  be  a  question  whether  a  is  divided ;  because,  if  that  be  i- 
child  has  a  completely  separate  vided,  and  not  property  seeorsdi 
drculadon  till  the  uinbifical  cord     the  child  would  bleed  to  deilk; 
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wUch  would  rather  lead  to  an  in- 
ference, that  while  it  is  undivided, 
some,  at  least,  of  the  blood  circu- 
lates through  it.    With  respect  to 
the  killing  of  a  child  en  ventre  sa 
mere.  Lord  Coke  lays  down,  that, 
**  if  a  woman  be  quick  with  child, 
and  by  a  potion  or  otherwise  kill- 
eth  it  in  her  womb,  or  if  a  man 
beat  her,  whereby  the  child  dieth 
in  her  body,  and  she  is  delivered 
of  a  dead  child,  this  is  a  great  mis- 
pridon,  and  no  murder.    But,  if 
the  child  be  bom  alive,  and  dieth 
of  the  potion,  battery,  or  other 
cause,  this  is  murder.'*    In  sup- 
port of  this  position,  he  cites  the 
following  passage  from  Bracton, 
(Ub.  3,  fol.  21).    "Si  aliqu'u  qui 
mulierem    pregnantem  percusserit, 
vel  ei   venenum  dederit  per  quod 
facerit  abortivum,  si  puerperiwn  jam 
formatum  Juerit,  et  maxime  si  fue- 
rit  animatum,  facit  homocidium,** 
— And  he  also  cites  Fleta  as  con- 
firming this  doctrine.  3  Inst.  50. 
In  1  Curw.  Hawk,  book  1,  ch. 
Id,  8.  16;  1  Ea.  P.  C.227.  and  1 
Russ.  Cr.  &  Misd.  424,  the  same 
doctrine  is  laid  down.    However, 
Lord  Hale  (1  H.  P.  C.  433),  lays 
down,  that  if  a  woman  is  quick, 
or  great  with  child,  if  she  take,  or 
another  give  her,  any  potion  to 
make  an  abortion;  or  if  a  man 
strike  her,  whereby  the  child  with- 
in her  is  killed,  it  b  not  murder, 
nor  manslaughter,  by  the  law  of 
England.    So  it  is,  if  after  such 
child  were  bom  alive  and  baptized, 
and  after  die  of  the  stroke  given 
to  the  mother,  this  is  not  homi- 
cide.   And  Staun.  21  ace. 

The  only  case  on  this  point  that 

we  are  aware  of,  is  to  be  found  in 

the  Year  Book,  1  Edw.  3,  p.  23,  pi. 

18,  which  is  as  follows: — 

**  Brief  issitt  al  vie.  de  Glouc. 


de  prendr*,  nn  O.  q'  p.  tesmoign. 
de  Sir  G.  Scrop  duist  aver  batu  un 
feme  grosse  ensient  de  deux  en- 
fants  issint  q*  muntenant  apres 
I'un  enfant  morust  et    fuit  del 
alter  deliver  q'  fiiit  baptise  John 
p.  nosme  et  deux  jours  apres  p.  le 
male  q'  Tenfant  avoit  il  morast  .* 
et  le  indictme't  fuit  retume  devant 
Sir  G.  Scrop  et  D  veign'  et  pled 
de  rien  culp  et  p*  ceo  q'  les  Jus- 
tices ne  f uerent  my  en  volunte  de 
adjudge  cest  chose  felonie  I'en- 
dictee  fuit  lesse  a   munprise  e 
puis  la  parol  demurra  sans  jour 
issint  q'  brief  issust  come  devant 
et  dit  q'  Sir  G.  Scrop  rehersa  tout 
le  case  et  coment  11  venit  et  pled — 
Herle  au  vie'  faits  vener  son  corps 
etc.  et  le  vie*  retume  le  br*e  al  bailie 
de  la  franchise  de  tiel  lieu  q'  disoy- 
ent  q*  mesme  celvy  fuist  pris  p'le 
Major  de  Brist,  mes  la  cause  de 
I'a  prisel  penitus  ignoramus,  &c.*' 

Lord  Coke,  3  Inst.  61,  denies 
this  case  to  be  law;  but  Lord 
Hale  cites  it  as  authority.    The 
Stat.  9  Geo.  4,  c.31,  s.  13,  makes 
it  a  capital  offence  to  procure  the 
miscarriage  of  a  woman  quick  with 
child,  and  a  transportable  offence 
to  procure  the  mbcarriage  of  any 
woman  not  quick  with  child.  And 
the  same  stat.  s.  13,  makes  the  con- 
cealment of  the  birth  of  a  dead 
child  a  misdemeanor;  but  it  seems, 
that  the  first  and  second  of  these 
offences  must  be  committed  by 
some  person  other   than  the  u)0' 
man  herself;    and  it  also  seems^ 
that  the  third  can  only  be  com- 
mitted by  the  woman  herself'.    As 
to  whether  the  birth  of  a  dead 
child  can  be  considered  a  miscar- 
riage or  abortion,  after  the  seventh 
month   of  pregnancy,  see  Carr. 
Supp.  App.  XXX. 
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STAFFORD  ASSIZES. 
(CiMSideJ 

BEFORE  MR.  JUSTICE  J.  PARKE. 

March  izth,  Earlb  and  Wife  v.  Picken. 

What  a  party      J.SSUE  from  the  Court  of  Chancery  to  try  at  what  period 

says  is  evidence  j        -xu  •  ^j    *         •  • 

against  himself  a  Certain  Conversation  occurred^  with  a  view  of  deCenniniDg 

rw^ithsu^i^g  whether  or  not  it  operated  as  notice. 

it  may  relate  to      jjjg  plaintifTs  counscl  wishcd  to  ask  a  witness  for  the 

the  contents  of  * 

a  written  paper,  defendant,  whether  he  had  not  heard  the  defendant  sij, 

that  Mr.  Symonds  had  agreed  to  give   14,000/.  for  the 
estate  in  question. 

Mauhs  for  the  defendant — I  submit  that  this  cannot  be 
asked.  It  is  giving  evidence  of  the  contents  of  a  written 
agreement. 

Mr.  Justice  J.  Parks. — ^What  a  party  says  is  evidence 
against  himself,  as  an  admission,  whether  it  relate  to  die 
contents  of  a  written  paper,  or  to  any  thing  else. 


The  question  was  put. 


Verdict  for  the  defendant. 


> 


Jervis^  R.  V.  Richards,  and  BUhton^  for  the  plaintifi* 

Maule  and  Whateley,  for  the  defendant. 

[Attomies — Stanley,  and  Corter.'] 


In  the  course  of  this  circuity  Mr. 
Justice  /.  Parke  several  times  ob- 
served, that  too  great  weight  ought 
not  to  be  attached  to  evidence  of 
what  a  party  has  been  supposed  to 
have  said;  as  it  very  frequently 
happens,  not  only  that  the  witness 


has  misunderstood  what  the  ptrtr 
has  ssud,  bat  that,  by  unintentiofi- 
ally  altering  a  few  of  the  expfe^ 
sions  really  used,  he  gives  an  d- 
feet  to  the  statement  completely 
at  variance  with  what  the  putt 
really  did  say. 
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1853. 
Cockayne  v.  Hodgkisson. 

March  \Kth. 

XjIBEL.     Plea — General  issue.  £^^17  wuibi 

It  appeared  that  the  father  of  the  plaintiff  had  been  unauthorUed 

^^  ^    ^  publication,  In- 

for  some  years  gamekeeper  of  the  Marquis  of  Anglesey^  junous  to  the 
and  that  the  plaintiff  wished  to  become  his  Lordship's  another,  is  a 
gamekeeper,  and  overlooker  of  fences  for  the  Haywood  ^!,Jn^rhacl[! 
Park  farm,  of  which  the  defendant,  who  was  about  seventy  ing  on  any  duty, 

•       ••  •  '6^'  Of  moral, 

years  old,  was  the  tenant.  The  libel  was  contained  in  a  towards  the  per- 
letter  sent  by  the  defendant  to  the  Marquis  of  Anglesey,  writes,  ^r  where 
which  letter  was  as  follows:  *l!  **!f'  **y  **** 

situation,  to 
protect  the  in- 

'*  To  his  Excellency  the  Marquis  of  Anglesey,  Dublin  person,  that 

Castle,  Ireland.  it r  .uch"'*'" 

"  Haywood  Pari,  May  4,  1832.      circumsunce. 

18  a  privU^ed 

**  Your  Excellency  the  Marquis  of  Anglesey, — I  most  communication, 
humbly  and  heartily  thank  your  Lordship  for  the  benefit  ^m  ^^  f^^  ^ij^^ 
I  have  received  since  I  wrote  to  you  in  February,  respect-  ^  ^**"'  written, 

■'  J '         r  unless  the  writer 

ing  the  deer  and  rabbits  troubling  me  so  very  much ;  and  be  actuated  by 
as  an  opportunity  offers  itself  to  make  a  tender  to  your     a.,  being  a 
Lordship  of  my  poor  but  real  and  sincere  wishes  to  sup-  JJas*  desired  W 
ply  you  with  a  good  stock  of  game  upon  my  land,  which  I  ^:  to  inform 
hold  as  tenant;  and  I  shall  feel  much  more  comfortable  or  heard  any 
could  I  receive  a  tender  from  you  or  your  agent,  for  me  to  the"gamcr'^A^ 
take   the  management  of  the  game,  which  I  will  execute  ^'g®  info'^'n 
with  all  personal  gratitude  and  punctuality.     The  actual  B.  that  his 

ffamekeeoer 

reason  that  I  wish  to  try  my  skill  is,  that  I  understand,  sold  gamer- 
please  your  Lordship,  it  is  intended  to  allow  John  Cock-  ^Id^been'scf  in- 
ayne  to  be  admitted  into  the  cottaire  to  take  charse  of  the  fo"ned,  and  be- 

•'  ,  .  ^  °  lieved  the  fact 

game  and  the  repairing  of  the  fences;  but,  my  Lord,  I  to  be  so,  this 
have  found  great  deficiency  with  John  Cockayne's  and  his  ^mmunicatio^, 
father's  character,  both  of  which  are  not  becoming  to  "*^  'J*^  ^* 

'  ®  gamekeeper 

gamekeepers;  they  both  appear  in  the  behalf  of  encourag-  could  not  main- 
ing  poaching  and  destroying  game.     If  your  Lordship  will  for  a  libel. 

In  such  a 
case  the  defen- 
dant may  give  in  evidence  representations  made  to  him  as  to  the  conduct  of  the  gamekeeper,  but 
cannot  go  inio  tvMLence  of  acti  done  by  the  gamekeeper. 
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1833.        favour  me  with  comniiUiiicating  your  real  wish  and  inten- 
"*    *     ^      tions  to  Mr.  Hodson,  and  thereby  cause  him  to  hold  a 
CociLATHB     ^^^^  investigation  of  the  Cockaynes*  characters,  from  the 
HoDoiLissoir.   witnesses  I  can  bring  to  prove  that  which  will  not  be  vciy 
pleasing  to  your  Lordship's  wishes.     If  you  think  that  I 
am  not  a  sufficient  person  to  hold  the  situation  which  I 
ask  from  your  Lordship,  you  will  very  much  oblige  me  if 
you  will  inquire  of  any  of  the  neighbouring  nobility  and 
gamekeepers ;  for,  was  it  in  Cockayne's  power  to  retain  so 
good  a  character  as  I  can,  there  would  be  no  fault  to  be 
found  with  him  on  my  behalf;  as  I  am  uncertain  whether 
they  have  had  any  one  to  uphold  them  in  their  unbecom- 
ing behaviour,  for,  had  they  looked  after  the  game,  and  fed 
it  as  they  ought  to  have  done,  there  might  have  been  s 
great  deal  more  game  killed,  from  the  quantity  of  phea-. 
sants  fed  on  my  corn  all  the  summer  season ;  but  they  were 
not  half  attended  to  as  they  ought  to  have  been :  but,  please 
your  Lordship,  their  play  has  been  to  find  something  out 
against  me,  and  to  put  young  Cockayne  into  the  cottage, 
where,  if  he  could  regain  his  aim,  he  would  carry  on  a 
pretty  game  of  defraud  upon  your  Lordship's  property; is 
I  can  bring  a  respectable  man  to  prove  that  young  Codr 
ayne  offered  to  dispose  of  your  Lordship's  game  to  the 
said  man,  and  Ukewise  told  him  that  he,  Cockayne,  had 
sent  hares  to  Birmingham,  and  sold   them   for  a  good 
price,   and  moreover  told  him,  that  if  he  wanted  some 
to  send  to  the  same  place,  he  would  keep  him  some,  hot 
cautioned  the  man  not  to  let  any  one  know ;  and  by  that 
means  he  thought  he  had  no  right  to  kill  game  on  a  noble- 
man's estate  like  your  Lordship's,  and  dispose  of  it  in  sadi 
a  manner,  so  he  would  have  nothing  to  do  with  him  or  the 
game,  with  the  exception  of  a  rabbit  or  two.     He  was  to 
meet  him  at  a  certam  place.     For  I  have  had  a  great 
mind  to  have  given  them  notice  to  keep  off  my  land.  Bat» 
please  your  Lordship,  I  thought  I  would  inform  you  of  die 
transactions  of  young  Cockayne.      As  to   his  ^faUier,  1 
must  omit  for  want  of  room,  but  notice  is  what  they  de- 
serve off  your  Lordship's  estate  altogether ;  but  perhapi 
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their  characters  have  been  stated  quite  differently  to  your 
Lordship.  But,  in  regard  to  what  I  have  said,  you  will  find 
it  quite  correct,  if  your  Lordship  will  inquire  into  it,  or  9. 

cause  it  to  be  done ;  and  if  you  will  give  me  permission,  Hodoeimoit. 
I  will  transact  what  I  have  offered  much  better  than  it 
has  been  done  since  I  became  tenant  to  your  Lordship ; 
but  with  regard  to  the  Cockaynes,  I  will  not  allow  them  to 
set  a  foot  on  my  land,  until  things  are  settled  and  proved  on 
both  sides.  William  Cockayne  has  been  in  the  habit  of 
cohabiting  and  drinking  with  the  Stafford  poachers  to  a 
great  excess. 
''Believe  me,   from  your  most  humble  and  obedient 

servant,  &c. 

"  Thomas  Hodgkisson." 

72.  F.  Richards,  for  the  defendant,  opened,  that  the 
defendant  had  been  directed  by  the  M arqub  of  Anglesey 
to  look  after  the  game  on  his  Lordship's  estate,  and  to 
report  to  him  on  the  subject;  and  he  submitted  that  it 
became  the  duty  of  the  defendant  to  write  letters  to  the 
noble  Marquis  respecting  the  game ;  and  that  any  letter 
80  written  was  a  privileged  communication;  and  that,  there- 
fore, no  action  would  lie  against  the  defendant,  if  he  acted 
without  malice,  and  believed  what  he  wrote  to  be  true. 

The  defendant's  counsel  proposed  to  prove  that  the 
plaintiff  associated  with  poachers. 

Mr.  Justice  .J.  Parke. — I  cannot  allow  you  to  do  that. 
You  may  give  evidence  of  any  representation  on  the  sub- 
ject that  had  been  made  to  the  defendant  before  he  wrote 
the  letter. 

IL  V.  Richards. — Suppose  that  we  prove  that  the  fact 
was  notorious,  the  jury,  without  our  being  able  to  prove 
who  was  the  particular  person  that  told  the  defendant, 
would  be  convinced  that  he  must  have  heard  of  it. 

Mr.  Justice  J.  Parke. — ^Then  you  must  prove  the  ru- 
mour, and  not  the  fact. 
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JervUf  for  the  plaintiff.— Is  not  that  going  too  br,  d; 
Lord? 

COOKATNB 

HopouMQw.       Mr.  Justice  J.  Parkb^ — It  is  going  a  great  way,  but  1 
think  I  must  receive  that  evidence. 

The  evidence  was  not  given. 

R.  V.  Richards  proposed  to  shew  what  the  defendut 
had  heard  respecting  the  plaintiflTs  father. 

Jervis. — ^That  can  have  nothing  to  do  with  the  preBeot 
action. 

Mr.  Justice  J.  Parke. — I  think  I  must  receive  it,  be- 
cause the  whole  letter  must  be  read  together;  and  itba 
question  of  bonajides. 


jR.  F.  Richards  proposed  to  give  evidence  of  the  bai 
state  of  the  fences. 

Mr.  Justice  J.  Parke. — I  think  that  is  not  admissiblei 
as  the  letter  makes  no  charge  against  the  plaintiff  in  respect 
of  the  fences. 

The  following  evidence  was  given  on  the  part  of  the  d^ 
fendant. 

Mr.  Hodson  said — I  am  the  agent  of  the  Marquis  of 
Anglesey^  and  have  been  so  for  twenty-seven  years;  the 
noble  Marquis  wished  to  have  the  game  preserved  on  the 
Haywood  Park  farm;  I  communicated  that  to  the  defisi- 
dai)t,  and  told  him  he  should  report  if  he  saw  any  thing 
wrong.  I  expected^  that  if  any  thing  had  been  wroi^ 
the  defendant  would  have  reported  it  to  me.  L#ord  An- 
glesey receives  reports  continually  from  his  tenants.  I 
know  it,  as  any  thing  relating  to  the  land  is  sent  to  me. 

James  Hodgkisson  said — I  am  the  son  of  the  defendtnt 
In  the  year  1829,  the  Marquis  of  Anglesey  was  out  shoot- 
ing; he  came  to  my  father's  and  said,  '*  Hodgkissoni  yoQ 
are  an  old  man,  used  to  live  with  gendemen  who  have  pit- 
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served  game  in  the  fltriotest  degree,  and  if  ever  you  hear        jg^ 

or  see  any  thing  respecting  the  game  on  my  land,  I  desire 

you  to  inform  me  about  it.'*  I  communicated  to  my  father^ 

that  I  had  heard  that  the  plaintiff  and  his  father  were  con-    Hodokibioh. 

nected  with  poachers;  it  was  after  that,  that  this  letter 

was  written. 

Thomas  Brown  said— >I  am  a  tailor;  I  was  at  Rugelyi 
the  plaintiff  was  there;  it  was  at  the  Dog  and  Partridge; 
I  had  a  conversation  with  the  plaintiff,  which  I  communi* 
cated  to  the  defendant.  The  plaintiff  wanted  me  to  make 
him  a  suit  of  clothes,  and  take  game  in  part  payment;  I  ask- 
ed the  defendant  if  the  plaintiff  had  any  right  to  give  away 
game  or  sell  it  He  told  me  that  be  had  not,  and  advised 
me  to  have  nothing  to  do  with  the  plaintiff.  The  plaintiff 
told  me,  that  if  I  wanted  any  game,  either  for  my  own  nae, 
or  for  sale,  he  would  help  me  to  it;  and  he  added^  that  I 
could,  if  I  chose,  send  hares  to  Half  Moon  Street,  Bir- 
mingham, and  get  7s.  a  head  for  them,  as  he  had  done  the 
year  before.  I  told  him  I  did  not  want  any,  but  I  should 
like  a  small  rabbit  for  my  little  girl,  who  was  ill. 

William  Padmore  said,  I  am  assistant  bailiff  to  Mr. 
W.  Smith,  he  is  bailiff  of  a  hundred,  and  I  have  follow- 
ed the  profession  many  years.  I  told  the  defendant,  that  I 
had  seen  the  plaintiff's  father  at  the  Star,  and  that  his^  the 
defendant's,  name  was  brought  into  question.  I  told  him 
also,  that  the  plaintiff  was  inviting  the  people  to  come  and 
kill  the  game,  and  that  the  plaintiff  said,  if  they  would  come, 
he  would  find  them  scales,  fur,  or  feathers.  Five  or  six 
who  were  in  the  company  catch  game,  they  were  what  I 
call  poachers ;  I  also  told  the  defendant  that  I  had  seen 
the  plaintiff's  father  drunk  several  times. 

Mary  Russell  said — I  told  the  defendant  that  Thomas 
Brown  had  told  me,  that  the  plaintiff  had  offered  to  find 
him  in  game  off  Haywood  Park  farm^  if  he  would  make  him 
a  suit  of  clothes. 

Jervis  in  reply. — The  question  here  is,  whether  this 
was  a  letter  which  the  defendant  wrote  in  discharge  of  a 
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1833.        ^^^  ^^  owed  to  the  Marquis  of  Anglesey,  or  whether  it 
"*    V    *"      was  written  maliciously.   Looking  at  the  letter,  there  is  an 
^^^^  ^  .  abundance  of  passages  which  shew  that  it  was  a  malicious 
HoDOKiBsoN.    and  not  a  privileged  communication. 

Mr.  Justice  J.  Parke  (in  summing  up). — The  propositions 
of  law  which  are  applicable  to  this  case  I  shall  state  to  you 
in  a  few  words.  Every  wilful  unauthorized  publication, 
injurious  to  the  character  of  another,  is  a  libel,  and  every 
such  publication  is,  in  a  legal  sense,  malicious ;  however, 
if  all  that  is  contained  in  a  libel  be  strictly  true,  the  per- 
son libelled  has  no  right  to  maintain  an  action  for  it;  and 
it  is  on  a  different  principle  that  truth  is  no  justification 
of  a  libel  in  criminal  cases,  as  many  libels,  which  are  quite 
true,  would  endanger  a  breach  of  the  public  peace.  Still, 
if  the  present  libel  had  been  true,  it  was  the  duty  of  the 
defendant  to  have  pleaded  a  justification,  which  he  has 
not  done;  and  you  will  therefore  not  inquire  whether  the 
allegations  contained  in  this  letter  are  true  or  not.  I  have 
already  said,  that  every  wilful  and  unauthorized  publica- 
tion, to  the  injury  of  the  character  of  another,  is  a  libel; 
but  where  the  writer  is  acting  on  any  duty,  legal  or  moral, 
towards  the  person  to  whom  he  writes,  or  where  he  has, 
by  his  situation,  to  protect  the  interests  of  another,  that 
which  he  writes  under  such  circumstances  is  a  privileged 
communication.  The  first  question  is,  whether  it  was  the 
duty  of  the  defendant  to  make  communications  to  the 
Marquis  of  Anglesey  in  respect  of  any  neglect  of  duty  in 
his  gamekeepers.  If  he  was  desired  to  do  so  by  the  no- 
ble Marquis,  or  his  agents,  any  communication  he  made 
would  be  privileged,  if  he  wrote  it  bond  Jide,  and  consi- 
dering that  he  was  doing  his  duty  to  the  Marquis  as  his 
landlord.  If  it  was  the  duty  of  the  defendant  to  make  the 
communication,  this  case  falls  within  the  principle  of  many 
other  cases.  To  write  of  another,  that  he  is  a  thief,  is  a 
libel;  but  if  one  gentleman  asks  another  gentleman  re- 
specting a  servant's  character,  and  he  writes  that  the  ser- 
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yant  was  a  thief,  he  is  protected,  if  he  acts  bond  fide.  You  1833. 
will  say  in  the  present  case,  whether  the  defendant  was  "  " 
told  these  stories,  and  whether  he  believed  them  to  be  _  v. 
true.  You  will  also  look  at  the  letter,  and  say  whether 
you  consider  it  such  a  letter  as  a  man  would  write  to  the 
Marquis  of  Anglesey,  merely  wishing  to  put  him  on  his 
guard,  and  to  cause  him  to  institute  an  inquiry ;  or  whe- 
ther you  think  that  the  defendant  was  actuated  by  malice, 
and  wished  to  supplant  the  plaintiff,  and  get  the  killing  of 
the  game  for  himself.  In  the  former  case,  the  defendant 
is  entitled  to  a  verdict,  and  in  the  latter,  the  plaintiff;  in- 
deed, the  plaintiff  is  also  entitled  to  a  verdict,  if  you  think 
that  there  had  not  been  any  direction  given  to  the  de- 
fendant by  or  on  behalf  of  his  landlord,  for  the  defendant 
to  communicate  with  him,  for  in  that  case  the  letter  would 
be  unauthorized  and  libellous. 

Verdict  for  the  defendant. 

Jervis  and  Whateley,  for  the  plaintiff. 

R.  V.  Richards  and  W,  J,  Alexander ^  for  the  defen- 
dant. 

[Attomiea— ii.  Flint,  and  C.  Flint.'] 


Rex  0.  Capewell  and  Peog. 

Indictment  on  the  stat.  9Geo.4,  c.69,  b.9,  for  A  count  in  in 
night  poaching.     The  first  count  of  the  indictment  stated,  ^*?^hhig 
that  the  prisoners,  together  with  another  person  unknown,  "^^^  *^*  ***• 

*  '  pnionen  were 

being  armed,  entered  together  into  a  field  called  the  Nine-  in  a  field  called 
teen  Acres,  in  the  night  time,  for  the  purpose  oithen  and  ^^f  then  and 
there  taking  game.    The  second  count  was  similar,  except  2me:— ^ii^ 
that  it  stated  the  name  of  the  occupier  of  this  field  instead  ^^  ^«  prison- 

»     m  en  could  not  be 

of  the  name  of  the  field  itself.    The  third  count  stated,  convictedonthat 

ooontyunleei  the 
Jury  were  latU- 
fled  that  the  priioners  had  an  intention  of  taking  game  in  that  partknlar  field. 
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that  the  prisoners  entered  into  certain  inclosed  land  be- 
longing to  Sir  Robert  Peel. 

It  appeared  that  the  prisoners  were  seen  in  the  Nineteen 
Acres;  but  it  was  not  shewn  that  they  were  doing  any  act 
tending  to  the  destruction  of  game  in  it.  There  was  a 
wood  adjoining  the  Nineteen  Acres  to  which  they  were 
going,  and  another  wood  from  the  direction  of  which  they 
were  coming;  and  in  which  shots  had  been  previously  heard. 
Both  the  woods  (which  were  inclosed),  and  the  Nineteen 
Acres,  belonged  to  Sir  Robert  Peel. 

Greaves,  for  the  defendants,  submitted,  that  the  jury 
ought  not  to  convict  on  the  first  and  second  counts,  unless 
they  were  satisfied  that  the  defendants  entered  into  the 
Nineteen  Acres  for  the  purpose  of  killing  game  in  that  very 
field;  and  he  cited  the  case  ot  Rex  v.  Barham  (a). 

Mr*  Justice  J.  Parkk  (in  summing  up). — The  first  two 
counts  make  it  necessary  to  shew  that  the  defendants 
were  in  the  field  called  the  Nineteen  Acres,  for  the  pur- 
pose of  killing  game  there;  but  the  third  count  is  applica- 
ble to  the  wood ;  and  the  question  on  that  count  will  be, 
whether  the  defendants  were  not  in  the  wood  for  that  pur- 
pose. 

Verdict — Guilty. 

Whatelet/,  for  the  prosecution. 


Greaves,  for  the  defendants. 


[Attomies — 


-,  and  Jones.'] 


(d)R.&M.C.C.R.15l.  In  that 
case  the  indictment  charged  that 
the  prisoner  entered  into  a  certain 
close,  with  intent  then  and  there 
to  destroy  game.  It  was  left  to 
the  jury  to  say,  whether  the  defen- 
dant entered  that  particular  close 
intending  to  kill  game  there.  The 
jury  found  that  the  defendant  was 
in  pursuit  of  game,  but  whether  in 


that  close  or  not  they  could  not 
say.  The  defendant  was  convict- 
ed, but  the  twelve  Judges  held, 
that  the  conviction  was  wrong ;  and 
that,  inasmuch  as  the  entry  with 
intent  to  kill  game  was  confined 
by  the  indictment  to  the  close  spe- 
cified, it  was  therefore  necessary 
to  prove  the  intent  as  to  that  close. 
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Rex  0.  FiNACANB  and  Williams. 

JNIGHT  poaching.    The ^r«/ count  of  the  indictment  a  count  for 
was  on  the  stat.  9  Geo.  4,  c.  64,  s.  9,  for  entering  inclosed  ^y^iJ^^t^o*^ 
land  with  another  person  armed^  for  the  purpose  of  killing  '"^  *  ^^^  ^ 
game.    The  second  count  was  framed  on  sect,  2  of  the  sut.  9  Geo.  4, 
same  statute^  for  assaulting  gamekeepers  authorized  to  ap-  Bauidagagame- 
prehend.    The  third  count  was  for  assaultfaig  the  game-  rf^S*^*?^''' 
keepers  in  the  execution  of  their  duty.  The  fourth  count,  p^jjcnd,  and 

^     *^  _  J  ^  *  with  counti  for 

for  a  common  assault.  anauitiog  a 

gamekeeper  In 
the  executioti 

Greaves^  for  the  defendants. — I  submit  that  the  counsel  of  hu  duty,  and 
for  the  prosecution  ought  to  be  put  to  their  election  as  to  |^^^ 
which  count  they  will  go  upon.     The  judgment  in  the  first 
count  is  different  from  that  on  the  last;  indeed,  the  offences 
are  triable  by  different  Courts ;  one  may  be  tried  at  the 
sessions,  whereas  the  other  must  be  tried  at  the  assizes. 

Mr.  Justice  J.  Parke. — I  do  not  see  any  reason  why 

these  counts  should  not  be  joined.     It  is  like  the  case  of 

an  assault  upon  a  constable  being  joined  with  a  common 

assault. 

Verdict — Guilty. 

Whateley  and  Kinnersley,  for  the  prosecution. 

Greaves,  for  the  defendants. 

[Attomies—A  Flint,  and  Jonei,'] 


In  the  books  it  is  laid  dovm,  that 
iseveral  misdemeanors  may  be  in- 
cluded in  the  same  incKctment, 
**  provided  the  judgment  upon  each 
be  the  same."  However,  in  prac- 
tice, the  latter  part  of  the  rule  has 
not  been  adhered  to.  A  count  for 
an  assault  with  intent  to  commit 
ft  rape  is  continually  pot  in  the 
same  indictment  with  a  count  for 


a  common  assault.  Counts  for 
conspiracy  and  false  pretences  are 
often  to  be  found  in  the  same  in- 
dictmenti  and  in  the  case  of  Rtx 
V.  Collier^  ante,  p.  160»  counts  for 
false  pretences  and  forgery  at  com- 
mon law  were  joined  in  the  same 
indictment,  without  any  objection 
bdng  made. 
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BEFORE  MR.  JUSTICE  TAUNTON. 

-^^^  ^**-  Rex  v.  John  Robey. 

A  prosecutor      HOUSEBREAKING.    The  prisoner  had  been  com- 

and  hiB  witnoues 

were  bound  by  mitted  by  a  magistrate,  who  had  taken  the  recognizances 
proaecutc^d^  of  the  prosecutor  and  witnesses  to  prosecute  and  give  evi- 
i^re  eiridencc  tt  Jencc  at  these  assizcs.  By  a  mistake,  the  prisoner  had  been 

the  assues;  they      ^  ,-»  •'  *^^ 

attended  there    discharged    by  proclamation  at  the  adjourned  sessions 

and  preferred  .  ,  i  «  • 

an  indictment,  which  had  preceded  the  assizes.  The  prosecutor  and  his 
foand^^epri-  witnesses  had  appeared  at  the  assizes,  and  had  preferred 
soner  had  bmn  an  indictment  against  the  prisoner,  which  had  been  return- 
charged  by  pro-  ed  a  true  bill  by  the  grand  jury. 

damation  at  an 
a^jonmed  ses- 

preoeded'the*^  -F.  V.  Lee  applied  for  the  expenses  of  the  prosecutor 
anizes,  and  had  and  witnesses,  under  sect.  22  of  the  stat.  7  Geo.  4,  c.  64,  by 

abMonded.  The       ,  .  ,    .    .  j  y    j 

Judge  aUowed  which  it  is  enacted,  '^  that  the  Court  before  which  any  per- 
hutt^^bl^tiuit  ^^^  shall  be  prosecuted  or  tried  for  any  felony,"  shall  be 
Mi?witnea^^'  "  empowered,  at  the  request  of  the  prosecutor,  or  of  any 
had  merely  ap-   other  person  who  shall  appear  on  recognizance  or  sub- 

peared  at  the 

aasizes,  andhad  poena  to  prosccute  or  give  evidence  against  any  person 
anyfndictment,  ^ccused  of  any  felony,  to  order  payment  unto  the  prosecu- 
theJud^  would  ^or  of  the  costs  and  expenses  which  such  prosecutor  shall 

have  had  no         ,  ^  ^  *  *^ 

power  to  allow    incur  in  preferring  the  indictment;  and  also  payment,  to 

the  prosecutor  and  witnesses  for  the  prosecution,  of  such 
sums  of  money  as  to  the  Court  shall  seem  reasonable,  and 
sufficient  to  reimburse  such  prosecutor  and  witnesses  for 
the  expenses  they  shall  severally  have  incurred  in  attend- 
ing before  the  examining  magistrate  or  magistrates  and  the 
grand  jury,  and  in  otherwise  carrying  on  such  prosecution; 
and  also  to  compensate  them  for  their  trouble  and  loss  of 
time  therein.*' 

Mr.  Justice  Taunton. — The  usual  course,  where  a  bill 
is  found  and  the  party  is  not  in  custody,  is,  that  no  expenses 
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should  be  allowed  till  after  the  party  is  taken  and  brought 
to  his  trial  {a). 

F,  V.  Lee. — I  am  informed,  that  since  his  discharge  the 
prisoner  is  not  to  be  found.  Here,  theprosecutor  has  pre- 
ferred his  indictment,  and  has  done  all  that  he  could  do; 
and  for  the  discharge  of  the  prisoner  he  is  in  no  way  to 
blame. 

Mr.  Justice  Taunton. — I  think  that,  as  the  bill  has  been 
preferred  and  found,  I  may,  under  the  word  **  prosecuted** 
in  the  section  you  refer  to,  order  the  expenses.  But,  if 
the  witnesses  had  merely  appeared  here  according  to  their 
recognizances, and  no  bill  had  been  preferred,  I  think  that 
I  should  have  had  no  authority. 

Expenses  allowed. 

JP.  V.  Lee,  for  the  prosecution. 

[Attorney —  Bagihawe.'] 

(a)  See  the  case  of  Rex  v.  Htm-     22  to  30,  respecting  the  allowance 
ier,  ante.  Vol.  3,  p.  591 .  of  expenses  and  rewards,  set  forth 

See  the  stat.  7  Geo.  4,  c.  64,  as.      Carr.  Supp.  p.  106  et  teq. 


Rex  v.  Evans. 

f  ALSE  pretence.  The  indictment  charged  that  B.  E.  A  penon  who 
on  &c.,  at  &c.,  a  certain  counterfeit  letter  in  writing,  in  the  on  deiiTeringa 
name  of  one  John  Roe,  as  a  true  letter  of  the  proper  hand-  « ^^J^J^^^t 
writing  of  the  said  John  Roe,  falsely,  fraudulently,  and  de-  the  bearer  w.t. 

have  for  J»  R. 

ceitfully,  to  one  John  Brooks  did  deliver,  and  also  did  four  yards  of 
then  and  there  falsely  pretend  to  the  said  John  Brooks,  jk^|  {,  ^  i^. 
that  he  had  brought  the  same  from  the  said  John  Roe  for  ^f^*^'«  ^®7^ 

^  talning  goods  by 

&lse  pretence, 
as  this  is  ao  ut- 
tering a  forged  request  for  the  delivery  of  goods,  which  is  a  felony  under  sect  10  of  the  stat.  1  WUL 
4,  C.66. 

VOL.  V.  O  O 
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the  articles  specified  therein ;  and  by  which  false  and  coun* 
terfeit  letter  it  was  mentionedi  that  the  said  John  Roe  de- 
sired the  said  John  Brooks  to  supply  the  bearer  thereof 
with  four  yards  of  Irish  linen  and  a  waistcoat ;  and  which 
said  false  and  counterfeit  letter  is  as  follows,  that  is  to 
say: — 

**  Mr.  Brooks — Please  to  let  the  bearer,  William  Tur- 
ton,  have  for  J.  Roe  four  yards  of  Irish  linen  and  a  waist- 
coat. 

"  Jan.  6,  1883.  "  John  Roe." 

By  means  of  which  counterfeit  letter  and  of  the  said  false 
pretences,  the  sidd  B,  E.  did  obtain  &c. 

Mr.  Justice  Taunton. — This  is  a  forged  request  for  die 
delivery  of  goods.  This  case  comes  within  the  10th  sect, 
of  the  Stat.  1 1  Geo.  4  &1  Will.  4,  c.  66  (a).  It  is  clearly  an 
uttering  of  a  forged  request  for  the  delivery  of  goods. 

W.  J.  Alexander,  for  the  prosecution. — I  submit  that  it 
is  still  a  false  pretence  within  the  stat.  7  &  8  Geo.  4,  c.  29, 
8.53. 

Mr.  Justice  Taunton. — No;  it  is  uttering  a  forged  re- 


(a)  By  which  it  is  enacted, "  that 
if  any  person  shall  forge  or  alter, 
or  shall  offer,  utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be 
forged  or  altered,  any  deed,  bond, 
or  writing  obligatory,  or  any  court 
roll,  or  copy  of  any  court  rollrelat. 
ing  to  any  copyhold  or  customary 
estate,  or  any  acquittance  or  re- 
ceipt either  for  money  or  goods,  or 
any  ac«M)untable  receipt  either  for 
money  or  goods,  or  for  any  note, 
bill,  or  other  security  for  payment 
of  money,  or  any  warrant,  order, 


or  request  for  the  delivery  or  trans- 
fer of  goods,  or  for  the  delivery  of 
any  note,  bill,  or  other  security  for 
payment  of  money,  with  intent  to 
defraud  any  person  whatsoever, 
every  such  offender  shall  be  guilty 
of  felony,  and,  being  convicted 
thereof,  shall  be  lial>le,  at  the  dis- 
cretion of  the  Court,  to  be  trans- 
ported beyond  the  seas  for  life,  or 
for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years  or 
less  than  two  years." 
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quest  for  the  deUvery  of  goods.    It  is  a  felonyi  and  not  a 
misdemeanor.    The  prisoner  must  be  acquitted. 

Verdict — ^Not  guilty.  evani. 

W. «/.  Alexander,  for  the  prosecution. 
F.  V.  Lee,  for  the  prisoner. 


Rex  v.  Hauguton.  March  istk. 

JfxRSON.  The  prisoner  was  charged  with  setting  fire  A  buUding  had 
to  an  ''  outhouse ;"  and  in  another  count  with  setting  fire  ^  ^^^^  ^  ^^q 
to  a  "  stable,**  the  property  of  Joseph  Owen.  In  other  J^'^jJl  ww'^fl 
counts,  the  outhouse  and  stable  were  stated  to  be  the  pro-  ed,  md  m  door 

'  "^  put  to  it     In 

perty  of  John  Sparrow.  this  pUce  the 

It  appeared  that  the  place  burnt  had  been  an  oven  to  a'i^wr^iudjoin- 
bake  bricks,  and  tnat  the  prosecutor  had  made  a  door-way  ^°«  ^^Jltr^^ 
(with  a  door)  into  it,  and  had  put  boards  and  turf  over  the  same  roof,  was 
▼ent-hole  at  the  top.     It  also  appeared  that  two  poles  had  which  mother 
been  fixed  across  it  at  about  half  its  height,  on  which  J^JJ^"  ^Ndier 
boards  had  been  laid,  so  as  to  make  a  loft- floor.     In  this  the  prosecutor 

nor  the  person 

place,  the  prosecutor  kept  a  cow;  and  adjoining  to  it,  of  whom  he 
but  not  under  the  same  roof,  was  a  lean-to,  in  which  a  ^n'^ng  had 
person  named  Cope  kept  a  horse ;  but  this  latter  buildine  ^^  ^®"*f  ^ 

*  1^  1-  »  o   fium-yard  near 

was  not  injured  by  the  fire.  it,  nor  did  any 

wail  connect  it 
with  any  dwell- 

C.  PkilUps,  for  the  prisoner.— I  submit  that  this  indict-  i°g-house,  ^e 

,  ,  ,  .  nearest  dwelling 

ment  must  fail.     This  was  a  building  for  burning  bricks,  being  one  hun- 

which  has  latterly  been  used  as  a  cow-house,  but  never  as  and  not  belong- 

a  stable.    It  is  not  a  stable,  as  it  was  only  used  for  cows ;  ^^^^l^ 

indeed,  the  witness  calls  it  a  cow-house.  ^  Undiord:^ 

Htld^  that  the 
building  was 

The  prosecutor  being  recalled,  said,  that  the  building  Sri^'^ut^' 
was  about  one  hundred  yards  from  any  dwelling-house,  S?"***^"**^*' 
and  that  the  owner  of  the  nearest  dwelling-house  had  no  it  on  fire  (the 

lean-to  not 
being  burnt), 
he  waa  not  indictable  for  anon. 

oo2 
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1833.  interest  in  it ;  and  that  no  dwelling-bouse  or  farm-yard  of 
either  himself  or  Mr.  Sparrow  was  near  it;  and  that  there 
was  no  wall  to  connect  it  with  any  dwelling-house. 

C.  Phillips. — This  is  not  an  outhouse. — It  is  not  with- 
in the  curtilage.    The  next  point  ia,  whether  it  is  a  stable. 

Mr.  Justice  Taunton. — I  think  that  it  is  not  properly 
described  as  a  stable. — The  question  is,  whether  it  is  an 
outhouse  ? 

C.  Phillips. — On  that  point,  I  would  refer  to  the  case 
of  Elsmore  v.  St.  BriaveVs  (a).  That  case  shews,  that 
where  a  house  was  built  for  a  particular  purpose,  but  was 
used  for  other  purposes,  it  could  not  be  described  as  a 
building  of  the  kind  that  it  was  used  for.  There,  though 
the  house  had  been  used  as  a  barn,  and  had  never  been 
used  for  any  thing  else,  yet,  being  three  stories  high,  and 
built  as  a  dwelling-house,  it  was  held  not  sufficient  to  de- 
scribe it  as  a  bam.  The  building,  in  the  present  case,  was 
a  brick  oven,  used  as  a  cow-house.  I  also  submit  that  this 
is  not  an  outhouse,  as  it  is  not  attached  to  any  dwelling- 
house,  or  within  the  curtilage  of  any  dwelling-house. 

Greaves^  on  the  same  side. — I  will  call  your  Lordship*s 
attention  to  the  common  law,  and  then  to  the  acts  of  Par- 
liament, and  I  think  I  shall  shew  that  the  legal  meaning 
of  the  term  '^outhouse*'  has  never  been  altered.  Mr. 
Serjt.  Russell  {b)  says,  in  treating  of  the  common  law  re- 
specting the  burning  of  a  house — "  It  may  be  briefly  ob- 
served, that  the  term  'house'  extends  not  only  to  the 
dwelling-house,  but  to  all  outhouses  which  are  parcel 
thereof,  though  not  adjoining  thereto,  or  under  the  same 
roof  (of  which  kind  of  outhouses  mention  has  been  made 
in  a  former  part  of  this  work) ;"  and  he.  then  refers  to  the 

(a)  8  B.  &  C.  461 ;  and  2  M .  &  R.  514.    (b)  Russ.  Cr.  &  Misd.  488. 
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cases  of  such  outhouses  within  the  curtilage,  in  which, 
till  very  recently,  a  burglary  might  have  been  committed. 
The  first  act  of  Parliament  which  notices  outhouses  is 
the  riot  act,  1  Geo.  1,  stat  S,  c  5,  in  which  the  words  are, 
*'  bam,  stable,  or  other  outhouse;**  the  word  ''  outhouse" 
is  also  contained  in  the  stat.  9  Geo.  1,  c.  S2,  with  respect 
to  arson:  and  by  Breem^s  case  (a)  it  appears  that  that 
statute  created  no  new  offence  with  respect  to  the  burning 
of  outhouses;  and  this  also  appears  from  the  judgment  of 
Lord  EUenborough,  in  the  case  of  Hyles  v.  The  Hundred 
of  Shrewsbury  {b).     I,  therefore,  submit,  that  where  any 
term  has  obtained  a  precise  and  definite  meaning  at  common 
law,  and  it  is  used  in  an  act  of  Parliament,  it  will  be  taken 
to  have  the  same  meaning  that  it  had  at  common  law ;  and 
for  this  I  would  refer  to  Bac.  Abr,  tit.  Statute  (H.  4),  and 
the  cases  of  Moore  v.Hussey  (c),  and  Smith  v.  Harmon  {d). 
In  the  stat  43  Geo.  3,  c.  55,  the  term  "  outhouse "  is 
again  used;  and  it  is  repeated  in  the  stat  7  &  8  Geo.  4, 
c  30.    If  this  were  an  outhouse,  almost  every  building,  of 
whatever  nature  and  however  applied,  would  be  within 
the  statute:  and  a  very  strong  argument  is  to  be  drawn 
from  the  statute  itself,  that  outhouses  within  the  curtilage 
were  the  only  outhouses  meant  to  be  included  in  this 
term  **  outhouse ;"  because,  if  it  were  otherwise,  the  words 
**  stable,  coach-house,  office,  shop,  hop-oast,  barn,  or  gran- 
ary," need  not  have  been  used.  The  question  then  is,  whe« 
ther  this  was  an  outhouse  within  the  meaning  of  this  act  of 
Parliament    It  is  proved  that  there  was  no  house  near 
this  building;  and  the  term  '*  outhouse**  evidently  refers 
to  some  building  that  has  a  relation  to  the   house — a 
building  outside  the  house,  but  having  a  relation  to  it; 
and  it  is  clear,  that  the  converting  of  a  building  to  a 
particular  use  does  not,  for  this  purpose,  alter  its  nature. 
That  was  decided  in  the  case  of  Elsmore  v.  St.  BriaveFs, 
where  it  was  held  that  a  place  havbg  been  used  as  a  barn. 


(a)  2  Rust.  Cr.  &  MUd.  491.  (r)  Hob.  9?. 

(6)  3  East,  457.  (d)  6  Mod.  142. 


Rex 

V. 

Hauohton. 
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1833.        did  not  make  it  one  within  the  statute  then  in  force  respect* 
1^^^         ing  arson.    There  the  building  was  intended  as  a  dwell- 
V.  ing-hou86y  but  used  as  a  bam.    Here,  the  building  wav 

erected  for  a  bnck  oven^  and  used  as  a  cow-house. 

F.  V,  Lee^  for  the  prosecution. — The  judgment  in  the  case 
of  EUmore  v.  SU  BriaveFs  does  not  apply  to  the  present 
case.  The  place  burnt  was  not  a  house,  as  it  never  had 
been  inhabited;  and  no  burglary  could  have  been  commit- 
ted in  it.  It  is  quite  clear  that  it  was  not  an  outhouse,  as 
it  was  intended  to  be  a  place  of  residence;  and  it  could 
not  be  considered  as  a  bam,  merely  because  it  had  agri- 
cultural produce  put  into  it  My  friend,  Mr.  Greaves, 
has  said,  that  whenever  a  character  has  been  given  to  a 
term  at  common  law,  it  continues.  Formerly,  a  bam 
within  the  curtilage  might  have  been  the  subject  of  burg- 
lary, but  that  is  not  so  now;  therefore,  the  extent  of  the 
term  burglary  has  been  altered  with  respect  to  buildings 
in  which  a  capital  offence  can  be  committed.  At  one  time 
a  burglaty  could  have  been  committed  in  a  particular 
building,  and  not  at  another;  and  that  will  apply  on  all 
occasions  where  a  house  is  inhabited  at  one  time  and  not 
at  another.  Here,  though  the  place  was  once  a  kiln,  it 
was  afterwards  permanently  used  in  the  way  in  which  it 
was  at  the  time  of  the  fire.  "Vhe  argument  would  go  to  this, 
that  a  place  built  for  a  particular  purpose  must  always  con- 
tinue to  have  that  character;  and  that  certainly  cannot  be, 
for,  if  a  barn  had  doors  and  windows  put  into  it,  and  was 
inhabited,  it  would  become  a  dwelling-house.  I  submit, 
that  an  outhouse  may  be  at  a  distance  from  the  dwelling- 
house,  and  that  it  always  is  so,  when  a  person  lives  on  one 
farm,  and  occupies  another. 

C.  Phillips,  in  reply. — The  word  '  warehouse*  is  specifi- 
cally mentioned,  because,  if  it  were  not,  a  warehouse  not 
within  the  curtilage  would  not  be  protected  by  this  act  of 
Parliament ;  and  that  is  no  doubt  the  reason  why  the  wQxd 
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warehouse  was  introduced.    A  warehouse  within  the  cur- 
tilage would  be  an  outhouse. 

Mr.  Justice  Taunton. — I  am  clearly  of  opinion,  that 
this  is  not  a  case  within  the  act  of  Parliament  It  is  true, 
that  the  word  '  outhouse'  occurs  in  the  act  of  Parliament; 
but,  I  apprehend  that  it  has  been  settled  from  ancient 
times,  that  an  outhouse  must  be  that  which  belongs  to  a 
dwelling-house,  and  is  in  some  respects  parcel  of  such 
dwelling-house.  This  building  is  not  parcel  of  any  dwell- 
ing-house, and  does  not  appear  to  be  connected  in  any  way, 
either  with  the  premises  of  Mr.  Sparrow,  or  of  the  pro* 
secutor.  It  bad  been  a  brick  kiln,  and  the  prosecutor  kept 
his  cow  there  afterwards.  There  is  no  such  word  as  cow- 
house in  the  statute.  The  only  word  likely  to  be  appli- 
cable in  this  case  is  the  word  outhouse;  and  this  building 
being  wholly  unconnected  with  the  dwelling-house,  it  is 
not  included  in  the  legal  definition  of  outhouse.  It  is  also 
not  a  stable;  indeed,  I  do  not  see  that  it  could  be  much 
more  properly  called  a  stable  than  it  could  be  called  a 
coach-house.    The  prisoner  must  be  acquitted. 

Verdict— Not  Guilty. 

F.  V.  Lee,  for  the  prosecution. 

C.  PhiUips  and  Oreaves,  for  the  prisoner. 

[Attomies — Astbwy  4*  WilliamSf  and  Jones.'} 


Rex  9.  Hauguton.  March  isth. 

Indictment  on  the  stat  ?  &  8  Geo.  4,  cso,  s.  16,  ifA-setfiretoa 

for  maliciously  killing  a  cow,  the  property  of  Joseph  Owen,  bum  to  demtb  » 

cuw  which  if  ia 
it,  A.  it  bidict- 
.  ibk  undtr  the  lUt.  7  &  S  Gto.  4«  Ci  30,  a.  16,  tot  umng  the  oi>w. 
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It  appeared 9  that  the  cow-house  mentioned  in  the  last 
case  had  been  set  fire  to ;  and  bumty  and  that  the  cow  had 
been  burnt  to  death  in  it. 

Mr.  Justice  Taunton. — If  the  prisoner  set  this  place  on 
£re  while  the  cow  was  in  it^  and  the  cow  was  thereby 
burnt  to  death,  that  is  a  killing  of  the  cow  by  him  within 
the  meaning  of  the  act  of  Parliament. 

Verdict — Guilty. 
F.  F.  Lee  J  for  the  prosecution. 

C  Phillips  and  Greaves,  for  the  prisoner, 
f  Attornies — Astbuty  Sf  WUUams,  and  Jona.'] 


By  the  stat.  7  &  8  Geo.  4,  c.  30, 
8. 16,  it  is  enacted-— <<  That  if  any 
person  shall  unlawfully  and  mali- 
ciously kill,  maim,  or  wound  any 
cattle,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  con- 
victed thereof*  shall  be  liable,  at 
the  <Uscretion  of  the  Court,  to  be 
transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four 


years;  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  pri- 
vately whipped  (if  the  Court  shall 
so  think  fit),  in  addition  to  such 
imprisonment."  See  also  the  case 
of  Res  V.  Hughes f  ante,  VoL  2,  p. 
420.  The  stat.  4  Geo.  4,  c.  54,  is 
repealed  by  the  stat  7  &  8  Geo.  4» 
C.27,  except  so  far  as  it  relates  to 
threatening  letters,  and  to  the  res- 
cue of  offenders. 


SHREWSBURY  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  JUSTICE  TAUNTON. 


Jones  v.  Cliff. 
A.  delivered  to     TrqVER  for  a  watch  and  other  articles.    Plea— Gene- 

B.  1  pmwnbro- 

ker's  duplicate,     ral  issue. 

some  goods  of         It  appeared  that  the  plaintiff  had  pawned  these  articles 

A.'s  out  of 

pledge.     B.  did 

so;  but,  on  A.  sending  to  B.  for  the  goods,  B.  said  he  had  not  got  them,  and  refused  to  tell  who 

had: — Held,  that  if,  after  this,   trover  was  brought  against  B.,  he  could^insist  on  a  lien   on 

the  goods  for  the  money  he  had  advanced  to  get  them  out  of  pledge.  A 
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with  a  person  named  Drake^  a  pawnbroker,  at  Manches- 
ter, in  the  month  of  September,  1828^  and  that,  in  July, 
1829,  he  delivered  the  duplicate  to  the  defendant  to  take 
them  out  of  pledge,  which  the  defendant  accordingly 
did  on  paying  the  pawnbroker  11/L  lis.  for  principal  and 
interest. 

It  further  appeared,  that,  onlhe9th  of  November,  1832, 
the  plaintiff  sent  a  person  named  Wycherly  to  the  defen- 
dant  to  demand  the  articles*  This  witness  said,  ''  I  de- 
manded the  articles  from  the  defendant,  who  said  that  he 
had  not  got  them,  and  that  he  would  not  tell  me  where 
they  were.  I  said,  of  course  Mr.  Jones  would  allow  him, 
ffi  account,  any  sum  he  might  have  paid  to  redeem  the 
goods. 

Justice,  for  the  defendant. — I  submit  that  the  plaintiff 
must  be  nonsuited.  The  defendant  was  entitled  to  hold 
the  goods  till  he  was  repaid  the  sum  that  he  had  advanced 
to  redeem  them.  The  plaintiff's  witness  says  that  the 
plaintiff  would  allow  the  sum  in  account.  That  is  not  suf- 
ficient.   The  amount  ought  to  have  been  tendered. 

Ludlow,  Serjt.,  for  the  plaintiff. — No  tender  was  ne- 
cessary m  this  case.  The  defendant  does  not  put  it  on 
the  ground  of  lien,  and  refiise  to  deliver  the  goods  upon 
that  ground ;  but  he  says  that  he  has  put  it  out  of  his  own 
power  to  deUver  them  up,  and  refuses  to  tell  where  they 
are  (a). 

Justice* — The  plaintiff  was  in  no  condition  to  ask  the 
return  of  the  goods  till  he  made  a  tender  of  the  money; 
and  it  therefore  signified  nothing  where  the  goods  were. 

Mr.  Justice  Taunton. — ^I  certainly  shall  not  nonsuit. 
(a)  See  the  case  of  Jyling  r.  Williams,  ante,  p,  399. 
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Mr.  Juiiieef  if  you  have  any  evidence  to  offer,  I  will 
hear  it. 

JtuHce,  for  the  defendant,  opened  that  the  pawnbro- 
ker's duplicate  was  put  into  the  defendant's  hands,  diat 
he  might  repay  himself  a  balance  that  the  plaintiff  owed 
him;  and,  to  substantiate  this  defence,  a  letter  from  the 
plaintiff  to  the  defendant  was  put  in. 

Mr.  Justice  Taunton  left  it  to  the  jury  to  say  whether 
there  was  any  agreement  between  the  parties  to  the  effect 
suggested  on  the  part  of  the  defendant. 

Verdict  for  the  plaintiff 

Ludlow,  Serjt.,  and  WhcUeley,  for  the  plaintiff. 
Justice,  for  the  defendant. 

[Attomies— «/•  Buniff,  sod  fiiirgefi.] 


COURT  OF  EXCHEQUER. 

{In  Bank.) 

BEFORE  LORD  LYNDHURST,  C.  B.,  MR.  BARON  BAYLET,  AND 

MR.  BARON  YAUGHAN. 

April  18M.  Justice  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  defendant  had 
a  right  to  hold  the  goods,  as  there  had  been  no  tender  of 
the  money  advanced;  and  also  on  the  ground  that  the 
verdict  was  against  evidence. 

Lord  Lyndhurst,  C.  B. — As  the  defendant  said  that 
he  had  given  over  the  possession  of  the  goods,  and 
would  not  tell  to  whom,  he  could  not  insist  on  a  formal 
tender.    A  party  can  only  be  obliged  to  make  a  tender 
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when  9    by  tendering,  he  would  get  possetsion  of  the        1833. 
goods. 

Bayley^  B»,  and  Vauqhan»  B«,  concurred. 


Rule  refused. 


Doe  on  the  demise  of  Allen  v.  Blakeway. 

£j£CTMENT.    The  lessor  of  the  plaintiff  claimed  as  A.  was  teomt 

the  heir  at  law  of  William  Allen,  deceased.    It  appeared  power  of  ip.^ 

that  Richard  Park,  who  was  tenant  for  life  of  the  premises  5^*J^\^ 

in  question,  with  a  general  power  of  appointment  by  will  by  three  credible 

attested  by  three  credible  witnesses,  by  his  will  attested  wiu,  atteeted  bj 

by  three  witnesses  devised  to  Martha  Allen  for  her  life,  ^p^SST** 

and  after  her  death  to  William  Allen  in  fee.    Martha  tbeUndttoB. 

fn  lifey  and 

Allen  was  one  of  the  attesting  witnesses  to  the  will.     On  after  her  death 
the  death  of  the  testator,  m  1805,  the  husband  of  Martha  ^'^^^'t^ 
Allen  entered  and  retained  possession  of  the  premises  till  'l!?*^^  ^ 
bis  death  in  the  year  18S1.    Martha  Allen  died  in  the  appointment  to 
year  1828,  and  William  Allen  in  the  year  1833,  he  having  fon  void.   On 
attained  his  fuU  age  of  21  years  in  the  year  1815.    The  J^f^^^  ^^ 
present  ejectment  was  commenced  in  Hilary  Term,  1833.    i^usband  of  B. 

enteredf  and 
held  the  land 

Maule,  for  the  defendant,  subnutted  that,  as  the  devise  ^^h  inuTtimo 
to  Martha  Allen  was  void  by  the  stat  25  Geo.  2,  c.  6,  s.l  (a),  5^^.^ 

JUId,  that  the 
statute  of  limitationa  did  not  begin  to  run  agiinit  C.  till  the  death  of  B. 


(a)  By  which  it  b  enacted, 
**  That  if  any  person  shall  attest 
the  execution  of  any  will  or  codi- 
dl  which  shall  be  made  after  the 
24th  day  of  June,  in  the  year  of 
our  Lord  1752,  to  whom  any  be- 
neficial devise,  leg^acy,  estate,  in- 
terest, gift,  or  appointment  of  or 
affecting  any  real   or  personal 


estate,  other  than  and  except 
charges  on  lands,  tenements,  or 
hereditaments  for  payment  of  any 
debt  or  debts,  shall  be  thereby 
^ven  or  made,  such  devise,  lega- 
cy, estate,  interest,  gift,  or  ap- 
pointment, shall,  so  far  only  as 
concerns  such  person  attesting 
the  execution  of  such  will  or  co- 
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1833.  the  title  of  Willuun  Allen  accmed  immediately  on  dte 
death  of  the  testator;  and  that,  as  ten  years  had  dapKd 
since  he  came  of  age,  and  before  the  present  ejectment 
was  brought,  his  entry  was  barred  by  the  atatnte  of  Ibnili- 
tions,  Si  Jacl,  c.  16. 


Mr.  Justice  Taunton. — I  am  of  opinion  that  the  rij 
William  Allen  must  be  taken  for  this  purpose  not  to  han 
accrued  till  the  death  of  Martha  AJlen,  notwithstanding  the 
life  estate  was  bad.  William  Allen's  estate  is,  by  the  terns 
of  the  will,  to  commence  after  the  death  of  Martha  ADoi 
It  is  analogous  to  the  case  of  a  remainder-man,  where 
there  has  been  a  forfeiture  of  the  life  estate ;  he  is  not 
bound  to  insist  on  the  forfeiture,  but  may  wait  the  regu- 
lar expiration  of  the  particular  estate ;  and  the  statute  of 
limitations  does  not  begin  to  run  till  that  time.  The  les- 
sor of  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  phuntiff 

Talfourdy  Seijt.,  and  iS.  V.  Richards^  for  the  lessor  of 
the  plaintiff. 

Maule  and  Whateley,  for  the  defendant. 

[Attornies — HaWfVkd  WatMan.^ 


didl,  or  any  person  claimiDg  tin-  tent  of  the  said  act.  ndwitbitisd- 

der  him,  be  utterly  null  and  Toid;  ing  tnch  deTise,  legacy,  estate,  b- 

and  such  person  shall  be  admitted  terest*  gift,  or  appointment  nxi- 

as  a  witness  to  the  execution  of  tioned  in  such  ¥rill  or  oodBdL* 


such  wiU  or  codicil,  within  the  in- 
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1833. 

Rex  v.  William  Handley  and  John  Handley.  Mardi2^th 

X,  HE  prisoners  were  indicted  under  the  8tat.  9  Geo.  4,  a.  was  indicted 
c.  31^  ss.  1 1  &  IS,  for  shooting  at  John  Bannock^  the  game-  ^^^\  g^|^  ^ 
keeper  of  Mr.  Eyston.     They  were  also  indicted,  under  J^efP^'*    Th«" 

^  ^  ^  ^       '  being  another 

the  Stat  9  Geo.  4,  c.  69^  s.  9«  for  night  poaching  on  the  indictment 

1       ^     it  TLr      T^  against  A.  for 

land  of  Mr.  iliystOn.  ni^t  poacliing: 

—Held,  that  al- 
though  hoth  in- 

Godson,  for  the  prisoners,  submitted  that,  as  the  two  dictmenti  re- 

.  ,  •         •  .         '•••d  to  the 

indictments  were  in  reality  founded  on  the  same  identical  same  transac- 
transaction,    the    prosecutor  ought  to  be  put  to  elect  fj^^wenqnits 
which  he  would  proceed  upon,  and  abandon  the  other.        ^nct  from 

'^  r      '  each  other;  and 

that  the  ^roee- 

Mr.  Justice  J.  Parke. — These  are  quite  distinct  offences,  ought  not  to  be 
and  the  one  cannot  by  possibility  merge  in  the  other.     I  JJJJj^^^^  go 
think,  therefore,  that  the  prosecutor  is  not  bound  to  aban-  ^f^^  <^  ^- 

,  dictment  and 

don  either.  abandon  the 

other. 

The  indictment  for  the  shooting  was  tried,  and  the  pri- 
soner Willam  Handley  was  convicted,  and  the  prisoner 
John  Handley  acquitted  (a). 

Bather  and  Corbett,  for  the  prosecution. 
Godson,  for  the  prisoners. 

[Attomies — Duke  Sf  Salt,  and  AgterUy.'] 


(a)  The  prisoner  John  Hand-  serving,  that,  by  the  conviction  of 

ley  was  <£scharged  without  being  the  other  prisoner,  the  ends  of 

tried  on  the  indictment  for  mght  justice  would  be  attuned, 
poaching;  the  learned  Judge  ob- 
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HEREFORD  ASSIZES. 


BEFORE  MR.  JUSTICE  J.  PABILE. 


March  22nd.  WiLLIAMS  V.  Ca&WARDINB. 

A.p«UMieda  A.SSUMPSIT.   The  first  count  of  the  declaration  Staled 

ing  a  rtwttd  to  ID  substance,  that  the  defendant  had  caiiaed  to  be  fmbUh 

^jnj««^  ed  a  placard  or  advertisenent,  redting,  that  Walter  Cl^ 

ioibnHuioo  tt  wardine  had  been  robbed^  and  that  there  waa  ffreat  msoa 

would  Iflttd  to 

thediMovwyor  to  suppose  that  he  had  been  nuirdered;  and  tbatbyttii 

oTBT^cffcMlir-  plAO&'cl  the  defendant  did  **  promise  and  undertake,  ditf 

iqgofdiisiMiid-  whosocver  would  give  each  information  as  might  lead  lot 

bin*  fluw  taM  io* 

formation-.—.  discoTcry  of  the  murder  of  the  said  Walter  Canrardinc, 

^TtntMcdio  should,  on  Conviction^  receive  a  reward  of  2(ML/  and  tbl 

^uriTk^  •^  any  person  concerned  therein,  or  privy  thereto,  except  tk 

found  by  tbe  person  who  actually  committed  the  ofience,  should  be  en- 

i^7giTe  the  in-  titiod  to  such  reward,  and  every  exertion  used  to  procoe 

^^^^  of  •  pardon ;"  and  that,  by  the  said  phM»rd  or  advertbemeB^ 

the  offored  re-  the  defendant  **  directed  that  the  said  information  shoiiU 

wardy  but  from 

other  motivet.  be  given,  and  application  for  the  above  reward  be  made  to 

thaf tS  ^  Wm,  or  Mr.  Watkins,  solicitor,  Hereford."     The  phistif 


'^™^"  J'^®!.      then  averred ,  that  she,"  confiding  in  the  said 

givee  the  infor-  '  . 

mation  is  enti-  said  defendant,"  and  not  being  the  party  who  actually  coo- 
ward,  and  the  mitted  the  offence,  "  did  give  to  the  aaid  defendant  ndi 
"^niJf *w**  information  as  led  to  the  discovery  of  the  murder  of  the 
the  information  said  Walter  Carwardine^"  and  that,  afterwarda,  at  tiM  H^ 
If  two  per-  reford  Assizes^  held  on  the  ^X)tb  day  <»f  Mareh^  18SS,  J^ 
TJ^^i^^r.  sept  Pogh,  John  Matthews,  and  WilUwn  WiBi«if,  wk 
mation,  they  ^q^q  guilty  of  the  Said  offence,  to  wit,  the  murder  of  flie 

must  bring  a  , 

Joint  action  for    said  Walter  Carwardine,  were  in  due  manner  convicted  of 

the  said  murder,  "  in  consequence  of  such  informatioa  lo 
given  by  the  said  plaintiff  as  aforesaid.**  This  count  west 
on  to  state,  that  of  all  this  the  defendant  had  notice,  and 
that  he  became  liable  to  pay  the  plaintiflp  S02.,  which,  al- 
though requested  by  the  plaintiff,  he  had  not  paid  her. 


the  reward. 
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The  second  count  was  similar,  except  that  it  omitted  to         1833. 
state  to  whom  information  was  to  be  given ;  and  did  not  aver      "^"^1^     ^ 
that  the  information  was  given  by  the  plainti£f  to  the  defen-  v. 

dant ;  nor  that  Pugh,  Matthews,  and  Williams,  were  guilty 
of  the  murder ;  nor  that  they  were  convicted  in  consequence 
of  the  information  given  by  the  plaintiff.  The  third  count 
was  similar  to  the  first,  except  that  it  omitted  the  clause 
respecting  the  procuring  of  a  pardon  for  an  accomplice, 
and  that  it  did  not  aver  that  the  plaintiff  was  not  the  per^ 
son  who  committed  the  offence;  and  that  it  did  not  state 
that  J.  P.,  J.  M.,  and  W.W.  were  convicted  in  conse- 
quence of  the  information  given  by  the  plaintiff.  The 
Jourih  count  was  similar  to  the  second,  omitting  that  part 
which  related  to  the  procuring  a  pardon  for  an  accomplice, 
and  the  averment  that  the  plaintiff  had  not  committed  the 
offence. 

The  Ji/ib  count  stated,  that  before  the  making  of  the  pro- 
mises in  that  and  the  two  next  counts  mentioned,  the  body 
of  Walter  Carwardine  had  been  found  in  the  river  Wye, 
with  marks  of  violence  on  his  person^  so  as  to  give  reason 
to  believe  that  he  had  been  murdered ;  and  that,  for  the 
better  apprehending  and  bringing  to  justice  the  person  or 
persons  concerned  in  the  murder,  the  defendant  *' pro- 
mised that  whoever,  except  the  party  who  actually  com- 
mitted the  offence,  would  give  such  information  as  would 
lead  to  a  discovery  of  the  murder  of  the  said  Walter 
Carwardine,  should,  on  conviction,  receive  a  reward  of  SOL 
The  plaintiff  then  averred,  that  she,  not  being  the  party 
who  actually  committed  the  ofience,  "  did  give  such  infor- 
mation as  led  to  the  discovery  of  the  murder  of  the  said 
Walter  Carwardine  ;**  and  that,  at  the  Hereford  Assizes, 
on  the  aOth  March,  1832,  J.  P.,  J.  M.,  and  W.  W.,  were 
convicted  of  the  murder;  of  all  which  the  defendant  had 
notice,  whereby  he  became  liable  to  pay  the  plaintiff  dO/L, 
but  had  refused  to  do  so. 

The  sixth  count  was  similar,  omitting  the  exception  of 
the  person  who  actually  committed  the  offence,  and  the 


^ 
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1833.        avennenti  that  the  plaintiff  had  not  oommitted  it   Tk 
"  seventh  count  stated,  that,  in  consideration  that  the  piab- 

V.  tiff  bad  given  such  information  as  had  led  to  a  discover; 

of  the  murder^  the  defendant  promised,  that,  *' on  oob- 
viction  he  would  pay  her  the  sum  of  SO/L**  It  then  stated 
the  conviction  of  J.  P.,  J.  M.,  and  W.  "W.,  as  in  the  {on» 
counts.  The  eighth  count  was  for  work  and  labour,  no- 
ney  paid,  money  had  and  received,  and  on  an  accoiot 
stated.    Plea — General  issue. 

On  the  part  of  the  plaintiff  it  appeared,  that  the  brother 
of  the  defendant  had  been  murdered  at  Hereford  on  tk 
S4th  of  March,  1831,  and  that  his  body  was  found  indK 
river  Wye,  on  the  ISth  of  April ;  and  that,  on  the  25th  of 
April,  the  defendant  caused  the  following  handlnll  to  be 
published: — 

*'  Ten  pounds  reward  and  twenty  pounds  rewsri 
Whereas,  Walter  Carwardine,  late  of  Broxwood,  ia  the 
county  of  Hereford,  farmer,  was,  on  the  night  of  the 
24th  of  March  last,  or  early  on  the  following  momingi 
robbed  of  a  5L  Kington  and.  Radnorshire  bank  note,  tta 
house  of  ill  fame  in  Quaker's  Lane,  m  the  city  of  Hel^ 
ford;  and  the  body  of  the  said  Walter  Carwardine w» 
found  in  the  river  Wye  on  the  12th  day  of  April  iostiA 
with  marks  of  violence  on  his  person,  and  there  is  giMt 
reason  to  .believe  that  he  was  murdered.  And  whereii 
Sarah  Coley,  late  of  the  city  of  Worcester,  single  woma, 
is  charged  on  oath  with  having  committed  such  tohberft 
and  being  privy  to  or  concerned  in  such  murder,  whoeier 
will  apprehend  the  said  Sarah  Coley,  and  lodge  herii 
any  one  of  hb  Majesty's  gaols,  shall  receive  a  rewaid  of 
10/.,*  and  whoever  will  give  such  information  as  may  lesd 
to  a  discovery  of  the  murder  of  the  said  Walter  Canno^ 
dine,  shall,  on  conviction,  receive  a  reward  of  SOL;  asi 
any  person  concerned  therein,  or  privy  thereto,  (except  the 
party  who  actually  committed  the  offence),  shall  be  entided 
to  such  reward,  and  every  exertion  used  to  procures 


Williams 

Vi 

Carwardinb. 
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pardon.      [Here  followed  a  description  of  Sarah  Coley.]         1833. 
Information  to  be  given,  and  application  for  the  above  re- 
ward to  be  made^  to  Mr.  William  Carwardine,  Holmer, 
near  Hereford,  or  to  Mr.  Watkyns,  solicitor^  Hereford. 
"  Hereford,  April  25,  1831." 

It  further  appeared,  that,  at  the  Hereford  Summer  As* 
sizes  of  1831,  two  persons,  named  Pugh  and  Connop,  were 
tried  for  the  murder,  and  acquitted,  the  plaintiff  having 
been  examined  as  a  witness  against  them;  and  that,  short- 
ly  after  that  time,  the  plaintiff  having  been  dreadfully 
beaten  by  William  Williams,  and  thinking  herself  not 
likely  to  recover  from  the  violence  she  received,  she  made 
a  disclosure  to  Mr.  Howells,  the  swordbearer  of  the  city 
of  Hereford,  in  consequence  of  which,  she,  on  the  33rd  of 
August,  made  the  following  deposition  before  Mr.  Milton, 
a  magistrate — **  The  voluntary  statement  of  Mary  Anne 
Williams,  made  this  23rd  day  of  August,  1831,  before  me, 
one  of  his  Majesty's  justices  of  the  peace  in  and  for  the 
said  city,  who,  on  her  oath  saith,  that,  in  consequence  of 
ber  miserable  and  unhappy  situation,  and  believing  that 
she  has  not  long  to  live,  she  makes  this  voluntary  state- 
ment to  ease  her  conscience,  and  in  hopes  of  forgiveness 
bereafter.  That,  on  Thursday  night  in  the  assize  week, 
in  the  month  of  March  last,  between  the  hours  of  eleven 
and  twelve  o'clock,  I  went  into  Joseph  Pugh's  house,  in 
Quaker's  Lane,  and  there  saw  Susan  Connop,  Sarah  Co- 
ley,  Susan  Reignart,  Mr.  Webb,  the  butcher,  and  Walter 
Carwardine.  After  drinking  with  them,  I  left  the  house 
with  Mr.  Webb.  I  walked  as  far  as  the  King's  Head  Inn, 
in  Broad  Street;  I  returned  by  the  way  of  Eign  Street  to 
the  end  of  Quaker's  Lane,  by  Eign  Gate  Turnpike.  I 
went  along  the  lane  as  far  as  the  gate  of  Mr.  Thomas  the 
coachmaker's  meadow  opposite  to  the  Cross  Lane,  where 
I  heard  a  noise.  I  there  saw  Joseph  Pugh,  William  Wil- 
liams, a  man  of  the  name  of  Matthews,  and  Sarah  Coley. 
I  heard  Mr*  Carwardine's  voice  very  plain.     He  said, 

VOL.  v.  p  p 


Williams 
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'  For  God'fl  sake  do  not  murder  me.*     I  heard  Coley  nj, 
\  I  have  got  his  blunt,  and  if  you  will  keep  secret  rU  traL* 
V.  Williams  said,  *  We  will  soon  put  him  oat  of  the  way.*  1 

then  heard  a  dreadful  blow,  and  Mr.Carwardine  fidloi 
the  ground  on  his  back.  I  distinctly  heard  two  kNig  deep 
groans,  as  if  he  was  dying.  I  did  not  hear  lum  tpeiL 
After  a  moment  Williams  saw  me,  he  ran  te  me,  ni 
forced  me  into  the  turnpike  road,  near  Sign  Ghtte;  Wi- 
liams  ran  back  along  the  lane  to  the  Cross  Lane;  I  icsl 
along  the  turnpike  road  to  the  Red  Lion  Inn,  turned  ip 
Townditch  Lane  into  the  Cross  Lane,  but  no  one  was  there. 
I  went  into  Quaker's  Lane,  by  the  end  of  the  bam,  ad 
listened.  I  heard  Pugh,  Williams,  Matthews,  and  Col^, 
about  Mr.  Thomas's  house,  the  carpenter,  three  parti 
down  the  lane,  towards  the  tan  yard,  I  distinct)^  heud 
Pugh  curse  his  eyes,  and  say,  *  Go  on.'  Coley  said,  *  Dost 
talk  so  loud;  don't  be  in  a  hurry.'  I  was  very  waA 
frightened,  and  I  got  into  the  house,  and  went  to  bed. 

«'  (Signed)  Mary  Anne  WiiliaiBi. 
♦*  Sworn  before  me, 
WiUiam  Maton." 

The  record  of  the  conviction  of  William  WiDiame,  Jo> 
seph  Pugh,  and  John  Matthews,  was  put  in;  and  it  w 
admitted  that  there  had  been  a  demand  of  the  iewMd<a 
the  behalf  of  the  plaintiff. 

Curwood,  for  the  defendant^ — It  is  clear,  that  any  pe^ 
son,  who,  in  consequence  of  this  handbill,  fiiirly  gate  eti* 
dence  that  led  to  the  discorery  of  the  mnideiecs,  woM 
be  entitled  to  the  reward;  but,  in  this  case,  it  is  nsnifeit 
that  the  disclosure  was  made  from  other  motives.  Sboil^ 
after  the  finding  of  the  body  of  the  deceased  dieie  ssi 
an  inquest,  and  after  that  Pugh  and  Connop  w^e  trie!; 
and,  previous  to  that  trial,  the  pluntiff  made  adepooCioOt 
which  was  totally  unlike  what  she  stated  in  her  second  d^ 
position,  which  has  been  read.     After  the  first  trial,  ik 


Carwakomb. 
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wafl  severely  beaten  by  Williamsi  and,  being  apprehensive 
of  death,  she  made  a  disclosure.    Does  she  do  thb  in  con-     _ 

WlLLIiUfS 

sequence  of  the  handbill?    No.    From  other  and  qmte  «. 

different  motives.  The  handbill  is  published  in  April, 
and  she  makes  the  disclosure  in  August*  If  it  was  not 
the  handbiU,  but  other  circumstances,  which  operated  on 
her  mind,  there  is  no  contract  between  these  parties:  in- 
deed, her  second  deposition  was  of  so  little  value  that  the 
magistrate  would  not  act  upon  it,  not  only  on  account  of 
her  previous  character,  but  on  account  of  her  having  be- 
fore made  a  different  statement*  The  declaration  states, 
that  she,  confiding  in  the  promise  -contained  in  the  hand- 
bill, made  a  disclosure.-  This  is,  I*  submit^  a  case  of  what 
in  the  civil  law  is  called  poUcitation,  that  is,  an  offer  by 
one  party  not  accepted  by  the  other. 

Mr.  Justice  J.  Parke. — Have  you  any  authority  for 
your  position  as.  to  the  motive?  The  terms  of  the  handbill 
are,  that  **  Whoever  .will  give  such  information  as  may 
lead  to  a  discovery,"  is,  on  conviction,  to  receive  the  re- 
ward. If  this  information  had  not  been  given,  these  men 
would  not  have  been  convicted. 

« 

The  first  deposition  made  by  the  plaintiff,  on  the  19th 
of  April,  1831|  was  put  in:  it  was  as  follows — *'  Mary 
Anne  Williams  states,  that,  on  Thursday  liight  in  the  as- 
size week,  between  balf-past  ten  and  eleven  o*clock,  she 
went  into  Joseph  Pugh's  house  in  Quaker's  Lanis;  when 
she  went  in  she  saw  Susan  Connop,  a  taQ  girl,  a  Httle  girl, 
a  lusty  man  sitting  in  a  great  chair,  and  Mr.  Webb,  the 
butcher.  They  were  drinking  spirits;  witness  staid  there 
half  an  hour,  and  left  there  the  persons  whom  she  has  de- 
scribed. She  went  into  the  town;  as  she  came  back  she 
saw  the  same  man  that  she  has  described  as  the  lusty  man, 
standing  at  the  comer  of  Mr.  Thomas  the  coachmaker*s 
building.  A  gentleman  went  by,  and  spoke  to  this  man, 
andsaid, '  Why,  Mr.  Carwardine,  what  brings  you  there?' 
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183a  ^^  **''^» '°  answer,  *  Why,  how  the  devil  do  you  know  my 
^ — ^— '  name?'  The  gentleman  answered,  *  Oh,  I  know  you  very 
Williams      ^^y^,    rpj^.^  ^^  ^^^^  ^^^^  twelve  o'clock ;  witness  does 

Carwardine.  not  think  it  had  struck  twelves- 
Mr.  Howells,  in  answer  to  a  question  put  by  the  learned 
Judge,  said,  that  the  second  deposition  of  the  plaintiff  was 
the  material  information  that  led  to  the  discovery  of  the 
murderers;  but  he  also  stated  that  the  plaintiff  did  not 
attend  the  inquest;  and  that  the  magistrate  declined  grant- 
ing any  warrant  upon  her  statement,  unless  some  other 
person  was  brought  to  confirm  it;  and  that  a  person, 
named  Elizabeth  Powell,  was  sent  for,  and  she  confirmed 
the  statement  in  many  respects. 

Ludlow,  Serjt.,  amicus  curue. — In  a  case  tried  before 
Lord  Chief  Justice  Gibbs,  at  Bristol,  which  was  an  action 
for  a  reward,  his  Lordship  laid  down,  that,  either  the  per* 
son  claiming  the  reward  must  shew  a  title  to  it  in  himself 
alone,  or  all  who  are  concerned  in  making  the  disclosure 
must  join  in  bringing  the  action. 

Talfourdy  Serjt.,  for  the  plaintiff. — My  client  gives  the 
information,  and  a  conviction  follows.  If  the  case  went  to 
the  full  extent  of  the  doctrioe  stated  by  Mr.  Serjt.  Lud- 
low,  no  one  could  recover  unless  he  or  she  were  the  only 
witness  examined.  I  submit  that  the  plaintiff  was  the  sole 
moving  cause ;  and  that  the  person  who  gives  the  first  in- 
formation, is  the  one  who  leads  to  a  discovery. 

Mr.  Justice  J.  Parke. — The  person  who  makes  the  first 
disclosure  is  certainly  the  person  who  leads  to  a  discovery ; 
for,  if  she  had  said  nothing,  no  discovery  would  have  been 
made. 

Talfourd,  Serjt. — If  the  plaintiff  had  herself  known  no- 
thing,  but  had  said  A.  B.  knows  all  about  it,  and  that  had 
led  to  a  discovery,  it  would  have  been  sufficient. 
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Mr.  Justice  J.  Parke. — There  b  only  one  reward  to  be  ^^^ 

paid.     If  two  persons  bad  come  together  to  give  the  in-  ^'    v  - ' 

formation^  the  action  must  have  been  joint;  but^  as  the  '^'^iams 

plaintiff  alone  gave  the  first  informationi  she  alone  is  enti-  Carwardinb. 
tied  to  the  reward. 

CurwoocL — There  is  then  the  question  of  motive.  In 
the  declaration  it  is  averred,  that  the  plaintiff,  **  confiding" 
in  the  promise,  gave  certain  information,  which  is  alleging 
that  as  the  motive. 

Tal/ourd,  Serjt. — That  is  mere  form  of  pleading,  the 
same  as  the  words  **  fraudulently  contriving  and  intending." 

Mr.  Justice  J.  Parke. — If  the  plaintiff  comes  within  the 
conditions  of  the  handbill,  I  think  she  is  entitled  to  the 
reward.  The  jury  will  probably  find  that  the  SOL  was 
not  the  motive.  We  may,  I  think,  assume  that  it  was  not. 
The  motive  was  the  state  of  her  own  feelings.  My  opinion 
is,  that  the  motive  is  not  material ;  and  that,  if  she  comes 
within  the  terms  of  the  handbill,  that  is  sufficient. 

Curwood. — Will  your  Lordship  give  me  leave  to  move 
to  enter  a  nonsuit? 

Mr.  Justice  J.  Parke. — Yes;  I  will  give  you  leave  to 
move.  It  is  to  be  taken  as  found  by  the  jury,  that  the 
plaintiff  gave  the  information  which  led  to  the  discovery 
of  the  murderers;  but  that  she  did  not  give  that  informa- 
tion for  the  sake  of  the  20/.  reward,  nor  in  consequence  of 
the  handbill,  but  from  stings  of  conscience. 

Verdict  for  the  plaintiff— Damages  9QL 

Talfourdf  Serjt.,  and  Godson^  for  the  plaintiff. 

Curtvood  and  C.  PhiUips,  for  the  defendant. 

[Attornies — Ball,  and  Watkyns.'] 
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1833. 

^— v^  COURT  OF  BJNG'S  BENCH. 

Williams  r*    «     »  -i 

«.  [In  Bank*] 

BEFORE  DENMAN^  C.  J*,  LITTLEDALB|  J.  PARKB^  AND 

PATTESOM,  JSU 

April  ibth,  Curwood  moved  for  a  rule  to  shew  cause  why  a  non- 
suit should  not  be  entered,  on  the  ground  that  the  plam- 
tififwasnot  a  meritorious  informer;  and  that  she  sued  on  a 
contract  which  had  in  eiSect  been  negatived  by  the  finding 
of  the  jury. 

DsNMAN,  C.  J. — ^Was  any  doubt  suggested  as  to  whe- 
ther the  plaintiff  knew  of  the  handbill  at  the  time  of  her 
making  the  disclosure? 

Curwood* — She  must  have  known  of  it,  as  it  was  placard- 
ed all  oVer  Hereford,  the  place  at  which  she  lived. 

Mr.  Justice  J.  Parke. — I  take  this  to  have  been  a  con- 
tract with  any  one  who  did  the  thing. 

Mr.  Justice  Littledale. — If  the  person  knows  of  the 
handbill  ^d  does  the  thing/ that  is  quite  enough.  It  does 
not  say,  whoever  will  come  forward  in  consequence  of  this 
handbill. 

Den  MAN,  C.J. — As  the  plaintiff  is  within  the  terms  of 
the  handbill,  she  is  entitled  to  the  reward. 

Mr.  Justice  Patteson. — The  plaintiff  being  within  the 
terms,  her  motive  is  not  material. 

Rule  refused. 


In  the  case  of  FalHck  v.  Barber,  who  would  give  information  where 

1  M.  &  S.  108,  where  an  advertise-  the  child  was,  so  as  that  it  might 

ment  respecting  a  stolen   child  be  restored  to  its  parents,  and  the 

promised  a  reward  to  the  person  plaintiff  communicated  to  the  de- 
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fendant  her  guspicion  where  the 
child  was,  in  order  to  put  the  mat- 
ter into  his  hands^br  his  benefit,  if 
he  chose  to  run  the  risk,  and  the 
child  was  afterwards  restored  to 
its  parents  by  the  exertions  of  the 
defendant  acting  on  the  plaintiff's 
communication  :—Hei!i,  that  the 
plaintiff  could  not  recover  from 
the  defendant  to  whom  the  reward 
litd  been  paid,  either  the  whole  or 
any  portion  of  it.    In  the  case  of 

y.  Ernst,  3  Went.  Plead.  30, 

a  party  by  handbill  offered  that 
^'  whoever  would  apprehend  N.  K., 
or  giye  such  information  to  S.  W. 


as  mifi^h^be  the  means  of  his  bebg 
apprehended,  should  receive  a  re- 
ward of  fifty  guineas."  The  plain- 
tiff gave  the  information  to  S.  W., 
but  the  defendants  refused  to  pay 
the  reward  to  the  plaintifi^  because 
they  had  psdd  it  to  the  person  who 
had  apprehended  N.  K.,  and  they 
relied  on  this  as  an  answer  to  the 
pliuntiff's  claim;  but  Lord  Kenyon 
held,  that  the  plaintiff  was  entitled 
to  recover*  and  that  both  the  plain- 
tiff and  the  person  who  apprehend- 
ed N.  K.  were  entitled  to  a  reward 
of  fifty  guineas. 


1833. 


Williams 

V. 
CARWAaDIHE. 


March  22nd, 

A  person's 
being  assessed 
to  the  land-tax 


Doe  on  the  demise  of  Stansbury  v.  Arkwriout. 

EjJECTMENT  for  a  wood  and  certain  lands  at  Leo 
minster. 

The  lessor  of  the  plaintiff  cidmed  as  tenant  in  tail,  un-  forccrtain  lands, 

*  is  not  evidence 

der  the  will  of  Thomas  Stansbury,  the  brother  of  hb  great  of  his  seisin  of 

•I  «i  .1  those  lands. 

grandfather.  if  a  person 

It  appeared  that  the  plaintiff's  grandfather,  Joseph  ^Jl^in"^"^ 
StansburVj  in  the  year  1768,  went  to  reside  in  Pennsylvania,  "^^t  it  ispHmd 

Jocic  evidence 

which  was  then  a  British  colony,  and  that- he  there  con-  that  he  is  the 
tinned  till  the  year  1773,  when  he  came  to  this  country;  SiCTefore*any* 
but  that  he  returned  to  Pennsylvania  in  the  following  year.  ^n«**»»^  |»«^ 
It  further  appeared,  that  he  came  again  to  England  in  any  other  time 
1783,  to  claim  a  compensation  from  the  Britbh  Govern-  ^  b^^^e 
ment  for  losses  as  an  American  loyalist.  elSenw.'*'  ^' 

A.  resided  in 
,  Pennsylvania 

Maule,  for  the  defendant,  objected  that  what  Joseph  before  the  decla- 
ration of  Ame- 
rican indepen- 
dence, and  he  had  a  ion  B.,  bom  there  alio  before  that  period.    In  1783,  A.  came  to  England  to 
get  compensation  for  his  losses  as  an  American  loyalist.     In  1785,  he  returned  to  Pennsylvania, 
where  he  died.     B.  never  was  in  England.    Sem^,  that  both  A.  and  B.  were  American  subjects; 
and  that  A.  became  so,  by  returning  to  Pennsylvania  in  1785;  and  that  a  claim  to  lands  could  only 
(if  at  all),  be  made  through  them,  under  the  stat.  87  Geo.  3,  c.  97,  s.  24. 
What  A.  said  in  Eqgland,  as  to  why  he  came,  is  evidence. 
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Stansbury  had  told  the  witness  as  to  the  reason  of  his  oon- 
ing  to  England,  was  not  evidence. 

Mr.  Justice  J.  Parke. — He  comes  to  England,  and  nji 
why  he  does  so.  I  cannot  exclude  that.  It  is  evideoeeii 
the  same  way,  that,  in  proving  an  act  of  bankruptcy,  ve 
hear  what  the  person  says  to  explain  hia  acts. 

It  appeared,  that,  in  the  year  1785,  Joseph  Stansboy 
again  returned  to  America,  and  there  remained  to  the  tine 
of  his  death.  The  father  of  the  plaintiff*  was  bom  in  Pcdd- 
sylvania  in  the  year  1772,  and  resided  there  to  the  dmeof 
hb  death. 


Tal/aurd,  Serjt.,  for  the  lessor  of  the  plaintiff,  sabnit- 
ted,  that  the  father  and  grandfather  of  the  lesson  of  the 
plaintiff,  or  at  least  the  latter,  were  to  be  considered  as  Bri- 
tish subjects;  and  he  cited  the  cases  of  AuchnuUyi.Md- 
caster  (a).  Doe  d.  Thomas  v.  Acklam  (6),  and  SMtm  t. 
Sutton  (c),  and  he  further  argued,  that«  if  that  were  not  so, 
the  lessor  of  the  plaintiff  would  be  entitled  to  recover  un- 
der the  provisions  of  the  statute  37  Geo.  S,  c.  97,  ss.  ^, 
25  (a). 


(a)  8  p.  &  R.  593.  In  that  case 
it  was  held,  that  the  children  of  an 
American  loyalist,  who  continued 
his  allegiance  to  the  crown  of 
Great  Britain  after  the  colonies 
were  separated  from  the  mother 
country,  and  settled  in  America, 
were  entitled  to  take  lands  by  de- 
scent in  England  mthin  the  oper- 
ation of  the  Stat.  4  Geo.  2,  c.  21, 
as  natural  born  subjects  of  the 
crown  of  Great  Britun. 

(6)  4  D.  &  R.  394.  In  that  case 
it  was  held,  that  a  person  bom  in 
the  United  States  of  America  since 
the  treaty  of  1783,  by  which  those 
states  were  acknowledged  by  this 
country  to  be  free,  soyereign,  and 


independent,  is  an  alien,  lod  «■• 
not  take  lands  by  descent  in  En^* 
land. 

(c)  1  Russ.  &  Mylne,  663.  Is 
that  case  it  was  held,  that,  od^ 
the  treaty  of  1794,  between  Grcit 
Britain  and  America,  and  thestsL 
37  Geo.  3,  c.  97^  American  dn- 
zens  who  held  lands  in  Great  Bri- 
tain on  the  2Sth  of  October,  179B. 
and  their  heirs  and  assigns,  are  it 
all  times  to  be  considered,  so  bs 
as  regards  those  lands,  not  it  «£* 
ens,  but  as  native  subjectt  of 
Great  Britsdn. 

(a)  By  8.24,  after  redtin^ibtf 
whereas  by  the  9th  article  of  tkc 
treaty  between  Great  BrittiB  uA 


K 
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The  declaration  of  the  independence  of  the  United 
States  of  America  was  in  the  year  ITTS,  and  the  treaty 
between  the  United  States  and  this  country  was  in  the 
year  1783. 

The  lessor  of  the  plaintiff  had  been  naturalized  by  a 
private  act  of  Parliament  passed  in  the  year  1827,  and  by 
this  he  was  empowered  by  express  words  to  take  lands, 
either  by  descent  or  purchase. 

To  prove  that  Thomas  Stansbury  was  seised  of  the 
woody  a  witness  was  called,  who  stated  that  he  saw  a  man 
named  Brown,  who  was  since  dead,  felling  timber  there. 
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9. 

Arewbiobt. 


Busby,  for  the  lessor  of  the  plaintiff,  wished  to  ask  what 
Brown  had  said  as  to  who  was  the  owner  of  the  wood. 


the  United  States  of  America,  *  it 
was  agreed  that  British  subjects 
who  theo  held  lands  in  the  territo- 
ries of  the  said  United  States,  and 
American  citizens,  who  then  held 
lands  in  the  dominions  of  his  Ma- 
jesty, should  continue  to  hold  them 
according  to  the  nature  and  tenure 
of  their  respective  states  and  titles 
therein,  and  might  grant,  sell,  or 
derise  the  same  to  whom  they 
should  please,  in  like  manner  as  if 
they  were  natives,  and  that  neither 
they  nor  their  heirs  or  assigns 
should,  60  far  as  might  respect  the 
said  lands  and  the  legal  remedies 
incident  thereto,  be  regarded  as 
aliens;'  it  is  enacted,  "  that  all 
lands,  tenements,  and  heredita- 
ments, in  the  kingdom  of  Great 
Britain,  or  the  territories  and  de- 
pendencies thereto  belonging, 
which,  on  the  sud  twenty-eighth 
day  of  October,  one  thousand  seven 
hundred  and  ninety-five  (being  the 
day  of  the  exchange  of  the  ratifi- 
cation of  the  sud  treaty  bet^veen 
his  Mi^esty  and  the  said  United 


States),  were  held  by  American 
dtizens,  shall  be  held  and  eigoyed, 
granted,  sold,  and  devised,  accord- 
ing to  the  stipulations  and  agree* 
ments  contained  in  the  said  arti- 
cle; any  law,  custom,  or  usage  to 
the  contrary  notwithstanding." 

By  sect.  25  it  is  prorided,  •<  That 
nothing  herein  contidned  shall  ex- 
tend, or  be  construed  to  extend,  to 
give  any  right,  title,  or  pririlege  to 
any  person,  not  being  a  natural- 
bom  subject  of  this  realm,  which 
such  person  would  not  have  been 
entitled  to  if  this  act  had  not  been 
made,  other  than  and  except  such 
rights,  titles,  and  privileges  as  shall 
be  necessary  for  the  true  and  faith- 
ful performance  of  the  stipulations 
in  the  said  article  contained,  accord- 
ing to  the  true  intent  and  meaning 
thereof,  or  to  give  to  any  person, 
not  being  either  a  natural-bom 
subject  of  this  realm,  or  a  citizen  of 
the  sud  United  States,  any  right, 
title,  or  privilege,  to  which  such 
person  would  not  have  been  enti- 
tled if  this  act  had  not  been  made/^ 
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ManUe, for  thedefendant,  objected. 

I 

Mr.  Juatice  J.;PARKs;-^He  exercised  an  act  of  owner- 
sbipy  and  he  is,  therefore,  primd  facie  owner.  And  what 
he  says  as  to  any  one  else  being  the  ownerj  is  adeclaration 
to  cut  down  hia  own  title. 

Maule. — He  was  a  mere  workman. 


I  i    • 


'■  Mr.  Jutftic^  J.  Parkb. — I  do  not  know  that  he  was  only 
a  workmaui  except  Irom  what  -be  may  ha^e  said. 

R.  V.  Richards. — ^Your  Lordship  will  only  hear  what 
he  said  at  the  time. 


Mr.  Justice  J.  Parke. — ^Yes;  what  be  said  at  any  time. 

The  question  was  put;  but  it  did  not  appear  that  Brown 
had  ever  stated  whose  the  wood  was. 

To  prore  a  seisin  of  the  whole  of  the  property  in  Thomas 
Stansbury,  the  duplicate  land-tax  assessments  were  pro- 
duced by  the  clerk  of  the  peace ;  and  by  these  it  appeared 
that  Thomas  Stansbury  was  assessed  to  the  land-tax ;  and 
that  the  name  of  the  defendant  in  the  subsequent  land-tax 
assessments  had  been  substituted  for  that  of  Thomas 
Stansbury. 

Mr.  Justice  J.  Parke. — I  do  not  think  these  assessments 
ar'e  evidence  of  seisin.  However,  I  will  leave  them  to  the 
jury  to  take  into  their  consideration;  and,  if  they  find  the 
seisin,  which  I  expect  they  will,  I  shall  nonsuit  the  plain- 
tiff, with  leave  to  move  to  enter  a  verdict,  if  the  Court  shall 
think  there  was  any  evidence  of  seisin  to  go  to  the  jury. 

The  jury  found  the  seisin,  and  the  plaintiff 
was  nonsuited,  with  leave  to  move  to  enter 
a  verdict. 
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Mr.  Justice  J.  Parks.-*-!  should  say^upon  thk  evidence, 
that  the  lessor  of  the  pkintiff's  fieUher  and  grandfather 
mere  American  subjects  (a);  and,  that  the  latter  became 
American  when  he  went  back  in  the  year  1785;  and  then 
the  case  woiiM  turn  on  the  stat.  37  Geo;  S|  c.  97. 

Talfourd,  Serjt^  and  Busbjf,  for  the  lessor  of  the 
plaintiff. 

Mantle  and  R.  V.  Bichardif  for  the  defendant* 

[Attondes — Day  if  FovaHer^  and  Aiatm  if  Co."] 


In  the  ensuing  term,  Tdlfouird^  Seijt,  mored  to  set 
aside  the  nonsuit  in  pursuance  of  the  leave  given;  but  the 
Court  of  King's  Bench  refused  a  rule,  being  of  opinion 
that  the  duplicate  land-tax  assessments  were  not  evidence 
of  the  seisin  of  Thomas  Stansbury. 


(a)  By  the  stat.  7  Ann.  c.  5,  4 
Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21, 
all  cluldren  bom  oui  of  the  King's 
ligeance,  whose  fathers  or  grand- 
fathers by  the  father's  side  were 
natural  bom  subjects,  are  to  be 
deemed  natural  bom  subjects 
themselyes,  unless  their  sud  ances- 
tors were  attainted  or  banished 
beyond  sea  for  high  treason,  or 
were  at  the  time  of  the  births  of 


such  children  in  the  service  of  a 
prince  at  enmity  with  Great  Bri- 
tun.  But  the  granddiildren  of 
such  ancestors  are  not  to  be  pri- 
vileged in  respect  of  the  alien's 
duty,  unless  they  be  within  the 
realm,  and  take  an  oath,  &c.,  nor 
are  they  enabled  to  claim  any  es- 
taite  or  interest,  unless  the  claim  be 
made  within  five  years  after  the 
same  shall  accrae. 


Arkw&ioht. 


.f ' 


. . ;. 


Rex  v.  The  Inhabitants  of  St  Weonard's. 


March  2Zrd, 


Indictment  for  the  non-repair  of  a  highway.    The  a  road  hid  been 
bdictment  stated  it  to  be  a  highway  for  horses^  coaches,  ^rilhtln^d  per- 

carts,  and  other  carriages.  «>nt  on  hone- 

back  had  used 
it|  but  there  was 
no  evidence  that 
any  carriage  bad  ever  gone  along  the  whole  length  6f  it:— BsM,  that  the  parish  could  not  be  con- 
victed of  non-repair  of  it  on  an  indictment  stating  it  to  be  a  highway  for  carriages;  and  that  there 
should  have  been  a  count  in  the  indictment  charging  it  to  be  a  way  for  horses. 
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It  appeared  that  the  road  had  been  repaired  by  the 
parish  of  St.  Weonard'sy  and  that  persons  on  horseback 
V.  had  frequently  passed  all  along  it;  but  there  was  no  evi- 

St.  w^nard's  dciiCG  ^hft^  ^^y  carriage  had  ever  gone  along  the  whole 

length  of  it,  although  there  was  evidence  that  carts  had 
been  seen  at  one  end  of  it,  which  would  lead  them  also  to 
a  farm-house  which  was  near  to  that  end. 

Mr.  Justice  J.  Parke. — There  is  no. count  charging 
this  as  a  bridle  road.  The  evidence  of  repair  would  shew 
it  to  be  a  parish  road,  but  that  might  be  for  horses  only. 
There  is  no  evidence  of  a  carriage  ever  having  gone  all 
along  it;  and,  as  to  the  carts,  they  might  be  merely  going 
to  the  farm. 

LudhWf  Serjt.,  for  the  prosecution. — Does  not  your 
Lordship  think,  that,  upon  thb  indictment,  the  defendants 
may  be  convicted  if  it  was  a  road  for  horses? 

Mr.  Justice  J.  Parke. — ^Not  without  a  count  charging 
that  it  was  a  road  for  horses.  The  defendants  must  be 
acquitted. 

Verdict — Not  guilty. 

Ludlow,  Serjt.,  and  Justice ,  for  the  prosecution. 

/Z.  V.  Richards  and  Burmester,  for  the  defendants. 

[Attomies — Cooke,  and  CoUmt,'] 
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Protheroe  t?.  Mathews.  ,^     , 

March  26M. 

X  RESPASS^  for  shooting  a  dog  (a).     Pleas — Ftnt^  The  servant  of 
general  issue.     The  second  plea  stated  in  substance,  that  ^cient'park  ^ 
Sir  Charles  Morgan  was  possessed  of  an  ancient  park,  m^y  Justify 
and  that  the  dog  was  hunting  and  chasing  divers  deer  in  dog  that  is 
that  park,  and  that  the  defendant,  as  the  servant  of  Sir  deer!°9Sthough 
Charles  Morgan,  and  by  his  command,  "  for  the  preserva-  ""^^  ^Tbe^b- 
tion  of  the  said  deer,  and  to  prevent  the  said  dog  from  soiuteiy  neces- 

.       sary  for  the  pre- 

continuing  to  hunt  and  chase  the  same  respectively,"  shot  serration  of  the 
the  dog.    The  third  plea  stated  a  grant  of  park  and  free  ^^""^J^^ 
warren  by  King  James  the   First  in  the  locus  in  quo;  j/wtifytheshoot- 

•^  ®  :f       '    ing,  although 

that  there  were  deer  there ;  and  that  the  dog  was  on  the  the  dog  may 
hind,  hunting  and  chasing  them  (6).    The  fourth  plea  was  chasing^deer  at 

the  moment 

when  it  was 

shot,  if  the  chasing  of  the  deer  and  the  shooting  the  dog,  were  all  one  and  the  same  transaction. 


(a)  The  first  count  of  the  de- 
claration was  for  shooting  and 
wounding  a  dog  called  a  setter, 
and  another  dog.  The  second 
count  was  for  stabbing  a  pointer, 
a  setter,  and  another  dog.  The 
third  for  killing  three  dogs.  The 
fourth,  for  taking  and  seizing 
three  dogs,  and  converting  them 
to  the  defendant's  use.  The  plead- 
ings were  therefore  all  framed  as 
if  there  had  been  more  than  one 
dog  injured,  which  was  not  the 
fact. 

{bj  As  the  form  of  this  plea 
may  be  useful  to  the  profession, 
we  have  subjoined  it.  "  And  for  a 
further  plea  as  to  the  sud  sup- 
posed trespasses  in  the  introduc- 


tory part  of  the  said  second  plea 
mentioned,  and  in  that  plea  justi- 
fied, the  said  defendant  by  like 
leave  of  the  Court  first  had  and  ob- 
tfdned,  says,  that  the  sud  plaintiff 
ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against 
him,  because  he  says,  that,  at  the 
respective  times  of  committing 
the  said  supposed  trespasses  in 
the  introductory  part  of  this  plea 
referred  to,  the  said  dogs  in  the 
sud  first  and  third  counts  respec' 
tively  mentioned  were  in  and  up- 
on certain  lands  in  the  county 
aforesaid;  and  that  the  said  Sir 
Charles  Morgan,  Bart.,  long  be- 
fore any  of  the  said  times  when 
&c.  in  the  first  and  third  counts 
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similar  to  the  second  ^  except  that  it  stated  the  park  to 
have  been  a  "  lawful  park/'  inatead  of  an  ancient  park. 


mentioned,  and  at  those ,  times 
respectively,  was,  and  from  thence 
hitherto   hath  been  and  still  is 
lawfully  possessed  of   the   said 
lands,  with  the  libeities,  fi^nclus-' 
es,    and   appurtenances    thereto 
belonging,  or  in  anywise  apper- 
tuning;  and  the  said  defendant 
suth,  that;  long  before  any  of  the 
said  times  when  &c.,  and  before 
the  sud  Sir  €.  Morgan  was  pos- 
sessed of  the  sud  lands,  or  had 
any  estate  or  interest  therein,  and 
at  the  time  of  the  making  and 
sealing  of  the  letters  patent  here- 
inafter mentioned,  to  wit,  on  the 
1st  day  of  December,  in  the  14th 
year  of  the  reign  of  his  Majesty, 
King  James  the  First,  formerly 
King  of  England,  one  Sir  Wil- 
liam Morgan,  Knight,  was  seised  in 
his  demesne  as  of  fee  of  and  in  the 
said  lands;  and  that,  before  any  of 
the  said  times  when  &c.  in  the 
said  first  and  third  counts  men- 
tioned, to  wit,  on  the  day  and 
year  last  aforesaid,  his  said  Ma- 
jesty,  King    James    the    First, 
by  his  letters  patent,  sealed  with 
the  great  seal  of  Englftnd,  and 
duly  enrolled,  and  now  remaining 
of  record  in  his  Majesty's  High 
Court  of  Chancery,  (an  exempli- 
fication of  the  enrolment  there- 
of, sealed  with  the  great  seal  of 
England,   the    defendant  brings 
here  into    Court,   according  to 
the  form  of  the  statute  in  such 
case  made  and  provided),  of  his 
special  grace,  certain  knowledge, 
and  mere  notion,  did  grant  for 
liimself,  his  heirs  and  successors, 
unto  the  said  Sir  William  Mor- 
gan, Knight,  his   heirs  and  as- 


aign^y.  and  .eyery  of  them,  that  he 
the  said  Sir  •  William    Moigan, 
Knight,  his  heirs  and  assigns,  and 
every  of  them,  should  for  ever  have 
free  wiarren  in  the  said  lands;  and 
his  sud  Msjesty,  James  the  First, 
did,  by  his  sud  letters  patent, 
further  give  and  grant  for  himself, 
his  heirs  and  successors,  unto  the 
said  Sir  William  Morgan,  Knight, 
his  heirs  and  asagns,  his  said  late 
Majesty*8  full,  free,  and  entire 
license,  power,  and  autliority  from 
time  to  time  for  ever,  and  at  his 
and  their  pleasure,  to   make  a 
park  and  parks,  warren  and  war- 
rens, with  ditches,  hedges,  walls, 
pales,  or  in  any  other  manner  to 
have,  hold,  and  enjoy  the  same 
park  or  parks,  warren  or  warrens, 
so  made  and  inclosed,  or  to  be 
made  and  inclosed,  and  in  every 
or  any  of  these  the  liberties,  rights, 
franchises,  prerogatives,  property, 
and  benefit  of  a  park  and  free 
warren.    And  his  sud  late  Ma- 
jesty did  further  give  and  grant 
for  himself,  his  heirs  and  succes- 
sors, unto  the  said  Sir  William 
Morgan,  Knight^   Ms  heirs  and 
assigns,  full,  free,  and  entire  li- 
berty, license,  power,  and  autho- 
rity from  time  to  time,  at  his 
and  their  will  and  pleasure  for 
ever,  to  replenish,  have,  and  keep, 
all  and  singular  the  said  manors 
and  lands,  or  any  part  or  parcel 
thereof,  as  well  inclosed  or  not 
inclosed,  with  stags,  bucks,  does, 
hares,  conies,  pheasants,  partridg- 
es, and  all  other  beasts  and  birds 
soever,  being  of  a  wild  nature; 
and  that  he  the  said  Sir  William 
Morgan,  Knight,  his  heirs  and  as- 
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Sir  Charles  Morgan^  and  that  the  dog  was  chasing  the 
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signs,  should  and  might  for  ever 
thereafter  have,  hold,  and  enjoy 
within  the  said  lands  and  every 
of  them  the  liberties,  rights,  pri- 
vileges, property,  and  benefit  of  a 
park  and  parks,  free  warren  and 
warrens.  And  his  said  late  Ma- 
jesty did,  by  his  sud  letters  pa- 
tent, further  order  and  command, 
that  no  person  should  enter  or 
presume  to  enter  into  the  sud 
park  or  parks,  free  warren  or 
free  warrens,  or  any  of  them,  to 
shoot,  hunt,  hawk,  chase,  or  in 
any  manner  to  disturb  or  take 
any  thing  there  that  did,  might, 
or  ought  to  belong  to  the  said 
park  or  parks,  warren  or  warrens, 
nor  do  or  commit  any  thing  with^ 
in  the  same  park  or  parks>  warren 
or  warrens,  that  could  or  might 
be  to  the  damage,  hurt,  or  preju' 
dice  of  the  same  park  or  paiks, 
warren  or  warrens,  or  the  Uberdes, 
rights,  or  privileges  of  the  same, 
or  any  part  of  them,  without  the 
will  and  license  of  the  said  Sir 
William  Morgan,  Knight,  his 
heirs  or  assigns,  under  the  penal- 
ties in  the  statutes  and  ordinances 
of  the  kingdom  of  England  made 
and  provided  for  the  preserving 
and  keeping  of  parks  and  war- 
rens :  which  said  letters  patent, 
before  and  at  the  times  when  &c., 
were  and  are  still  in  fiill  force,  vi- 
gour, and  effect,  as  by  the  said 
record  thereof  enrolled  and  now 
remuning  in  the  said  Court  of 
Chancery  will  more  fully  appear. 
And  the  sud  defendant  further 
saith,  that  the  swd  Sir  Charles 
Morgan,  before  and  at  the  said 
several  times  when  &c.,  had  cer- 


tain stags,  bucks,  and  does,  in 
and  upon  the  ssdd  lands ;  and  that 
the  said  dogs  in  the  sud  first  and 
third  counts  respectively  mention- 
ed, at  the  said  times  when  &c.  in 
those  counts  respectively  men- 
tioned, were  in  and  upon  the  said 
lands,  hunting  and  chasing  cer- 
tun  stags,  bucks,  and  does  of  the 
said  Sir  Charles  Morgan  therein, 
wherefore  the  said  defendant,  for 
the  preservation  of  the  said  stags, 
bucks,  and  does  of  the  said  Sir 
Charles  Morgan,  and  to  hinder 
and  prevent  the  said  dogs  from 
further  hunting  and  chasing  the 
same  respectively,  as  the  servant 
of  the  said  Sir  Charles  Morgan, 
and  by  his  command,  did,  at  the 
said  time  when  &c.  in  the  said  first 
count  mentioned,  shoot  off  and 
discharge  the  sud  gun  in  the  said 
first  count  mentioned,  so  loaded 
as  in  that  count  mentioned,  and 
did  then  and  there  shoot  at  and 
agunst  the  said  dogs  in  the  said 
first  count  mentioned,  on  the  said 
lands,  and  did  then  and  there 
hurt  and  wound  the  sud  dogs,  as 
in  the  said  first  count  mentioned, 
and  did,  at  the  said  time  when  &c. 
in  the  said  tlird  count  mentioned, 
shoot,  kill,  and  destroy  the  snd 
dogs  in  the  said  third  count  men- 
tioned, on  the  said  lands,  as  he 
lawfully  might  £or  the  cause 
aforesaid,  which  are  the  sud  tres- 
passes in  the  introductory  part  of 
this  plea  mentioned  and  referred 
to;  and  this  he  the  sud  defendant 
b  ready  to  verify;  wherefore  he 
prays  judgment,"  &c. 

In  3  Lev.  26,  there  is  the  form 
of  a  plea  of  justification,  for  shoot- 
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deer^  and  because  the  dog  ^'  could  not  otherwise  be  re- 
strained or  hindered  from  running  after,  chasing,  hunting, 
and  killing  the  said  deer,  and  would  otherwise  have  killed 
the  same  respectively,'*  the  defendant,  as  the  servant,  &c., 
shot  the  dog.  Replication,  protesting  that  the  locus  was  a 
park,  protesting  the  grant  of  King  James  the  First,  and 
protesting  the  command,  with  de  injurid  as  to  the  residue. 
It  appeared,  that  a  tram-road  for  coal  waggons,  ran 
through  the  park  of  Sir  Charles  Morgan,  and  was  not  in 
any  way  fenced  off  from  the  park ;  this  tram-road  being 
also  used  as  a  footway.  It  further  appeared  that  the  dog 
of  the  plaintiff  had  followed  three  young  women  who 
were  walking  along  this  road ;  and  had  then  run  off  the 
road  and  chased  the  deer,  and  having  done  so  returned 
to  the  women  in  the  tram-road,  and  lay  down ;  this  being 
within  twenty  yards  of  the  gate  by  which  the  women  were 
going  to  leave  the  park;  while  the  dog  was  in  this  situa- 
tion, the  defendant,  who  was  a  servant  of  Sir  Charles 
Morgan,  shot  it*  It  was  proved  that  a  person  named 
Potter  had  told  one  of  the  women  to  take  care  of  the  dog, 
or  he  would  be  shot;  and  that  boards  were  fixed  up  about 
the  park,  stating  that  dogs  found  in  the  park  would  be 
shot. 


Maule,  for  the  plaintiff,  cited  the  case  of  Vere  v.  Lord 
Cawdor  (a),  and  submitted  that  the  defendant  could  not 


ing  a  dog  in  a  chase^  where  the 
dog  had  hunted  a  deer  and  killed 
it;  and  in  9  Wentw.  Plead.  66,  is 
a  plea  by  the  bow  bearer  of  a 
forest,  justifying  the  killing  of  a 
dog  that  was  chasing  a  hare  there, 
and  a  very  special  replication 
thereto;  and  in  Richardson's 
**  Practice  of  the  Common  Pleas," 
p.  484,  is  a  justification  of  the 
shooting  of  a  greyhound,  that 
was  accustomed  to    frequent    a 


park  and  hunt  there. 

(a)  ]  1  East,  568.  In  that  case 
it  was  held,  that  a  plea  to  an  ac- 
tion of  trespass  for  killing  the 
pluntiff's  dog,  cannot  justify  the 
act,  by  stating  that  the  lord  of 
a  manor  was  possessed  of  a  close, 
and  that  the  defendant,  as  his 
gamekeeper,  killed  the  dog  when 
running  after  hares  in  that  close, 
for  the  preservation  of  the  hares, 
such  plea  not  stating  that  it  was 
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justify  the  shooting  of  the  dog^  unless  it  was  absolutely 
necessary  for  the  preservation  of  the  deer. 

Mr.  Justice  Taunton. — That  case  is  very  distinguishable 
from  the  present.  There  are  the  cases  of  Wadhurst  v. 
Damme  (a),  and  Barringion  v.  Turner  (6). 
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necessary  to  kill  the  dog  for  the 
preservation  of  the  hares,  and  not 
stating  that  it  was  the  dog  of  an 
unqualified  person. 

(a)  Cro.  Jac.  44.  In  an  action 
for  killing  a  mastiff,  the  defendant 
pleaded,  that  Sir  F.  W.  was  seised 
of  a  warren,  of  which  the  defen- 
dant was  warrener,  and  that  the 
dog  was  divers  times  killing  co- 
nies there,  and  that  finding  him 
there  tempore  quoy  therefore  he 
shot  him.  The  Court  held  the 
justification  good,  "because,  it 
being  alleged  that  the  dog  used 
to  be  there  killing  conies,  it  is  good 
cause  for  the  killing  him  in  the 
salvation  of  the  conies;  for,  having 
used  to  haunt  the  warren,  he  can- 
not othennse  be  restrained,"  But 
Yelverton,  J.,  doubted,  as  it  was 
not  alleged  that  the  master  was 
sciens  of  the  quality,  or  had  warn- 
ing given  him  thereof.  How- 
ever, Fopham,  J.,  ssdd,  **  The  com- 
mon usage  of  England  is,  to  kill 
all  dogs  and  cats  in  all  warrens, 
as  well  as  any  vermin,  which 
shews  that  the  law  hath  always 
been  taken  to  be,  that  they  may 
well  kill  them." 

(6)  3  Lev.  28.  This  was  an  ac- 
tion of  trespass,  for  killing  grey- 
hounds. The  defendant  justified, 
for  that  the  greyhounds  chased  a 
fallow  deer  in  his  park,  and  there 
killed  it,  upon  which,  to  prevent 
them  from  doing  other  mischief 

VOL.  V, 


there,  he  took  them  and  killed 
them.  The  plaintiff  replied,  that 
the  fallow  deer  was  out  of  the 
park,  on  the  land  of  the  plain- 
tiff, feeding  on  hi^  grass,  on 
which  he  incited  the  greyhounds 
to  chase  it  off  his  land ;  and  that 
they  pursued  the  fallow  deer  into 
the  park  and  there  killed  it.  The 
defendant  demurred,  and  it  was 
adjudged  that  the  replication  was 
bad,  because  it  did  not  state  that 
the  plun  tiff  tried  to  stop  the  grey- 
hounds at  the  side  of  the  park,  or 
to  prevent  their  entrance  into  the 
park.  It  was  then  objected,  that  the 
plea  was  bad,  because,  although 
it  was  not  lawful  to  chase  witliin 
the  park,  yet,  when  the  defen- 
dant had  taken  the  greyhounds,  he 
ought  not  to  have  killed  them ;  and 
upon  this  point  Lewises  case  was 
cited;  but,  e  contra,  the  case  of 
Wadhurst  v.  Damme  was  cited,  and 
the  Court,  after  consideration,gave 
judgment  for  the  defendant.  In 
Lewies  case,  2  Rol.  Ab.  567,  tit. 
''Trespass  Justifiable,"  (L)  2,  it 
is  said— '^iSt  home  hunt  ove  un 
Tumbler  en  mon  Garren,  uncore 
jeo  ne  pou  juttifier  Voccider  del 
Tumbler  ove  mon  mastife  per  mon 
incitationy 

In  the  case  of  Grant  v.  Hullon, 
1  B.  &  A.,  134,  where  it  appear- 
ed that  a  gamekeeper  was  autho- 
rized by  his  deputation  to  seize 
greyhounds,    setting    dogs,    and 

Q  Q 
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1833.  Maule. — In  th68e  cases  the  dogs  were  in  the  act  of 

"     "    ^      chasing  the  deer.     The  matter  put  in  issue  here  is,  that 

Protherob  "  ^        ^  "^ 

V,  **  at  the  said  time*'  the  dog  was  hunting  and  chasiiig, 

wherefore  the  defendant,  for  the  preservation  of  the  deer, 
and  to  hinder  the  dog  from  further  chasing  the  deer,  shot 
the  dog. 

Mr.  Justice  Taunton  (in  summing  up). — It  is  clear  tbt 
the  defendant  shot  the  dog;  hat  he  justifies  his  hanngso 
done,  because  the  dog  was  chasing  the  deer.  The  queitko 
for  your  consideration  is,  whether  the  dog  was  in  that  atia- 
tion  when  the  defendant  shot  it.  It  is  not  essential  tbt 
the  dog  should  have  been  at  that  very  moment  engaged  k 
chasing  the  deer;  it  is  sufficient  if  the  chasing  of  the  deei 
and  the  killing  the  dog  were  all  one  and  the  same  trun- 
action.  If  you  think  that  the  dog  was  hunting  and  dial- 
ing the  deer,  and  that  the  defendant  shot  it  to  prefect 
that,  the  defendant  is  entitled  to  a  verdict.  It  appears 
that  there  were  notice  boards  fixed  up^  stating,  that  dogs 
would  be  shot;  and  a  person  named  Potter  also  spobto 
one  of  the  witnesses  to  the  same  efiect ;  so  that  ample  no- 
tice appears  to  have  been  given.  If  you  think  that,  before 
and  at  the  time  of  the  shooting,  the  dog  was  chasing  the 
deer,  the  defendant  is  entitled  to  a  verdict:  but  ifvoi 
think  that  the  chasing  was  at  an  end,  and  that  the  dog 
would  not  have  recommenced,  you  ought  to  find  a  Terdkt 
for  the  plaintiff. 

Verdict  for  the  plain tiflf— Damages,  one  farthing. 
Maule  and  C.  Phillips^  for  the  plaintifiT, 
Ludlow,  Serjt,,  and  Justice,  for  the  defendant 

[ Attornies — Protheroe  ^  Phillips,  and  Aeie.] 

ferrets,  and  to  do  all  tilings  be-  it  was  held  that  he  was  not  tbfR- 

longing  to  the  oflSce  of  a  game-  by  authorized    to  seize  hooni' 

keeper,  according  to  the  direc-  See  also  Com.  Dig.  tit. "  Owe-" 
tions  of  the  acts  of  Parliament — 
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M iLLNE  V.  Sir  Mark  Wood,  Bart.  March  26th. 

C/ ASE  against  the  defendant  as  late  sherifFof  Monmouth-  in  an  action 

shire,  for  refusing  to  take  bail.     The  first  count  of  the  iff  for  refusing* 

declaration  stated  the  suing  out  o{  a,  capias  against  the  Soari8ter*to  Ae 

plaintiff  by  Isaac  Williams  and  others  (naming  them),  in-  *cUon  that  the 

,,  .  P^'^y  arrested 

dorsed  for  bail  in  the  sum  o{20L  and  upwards,  which  was  did  not  tendpr  a 
delivered  to  the  defendant  as  sheriff  to  be  executed;  that  sheriff  i"  to  pre- 
the  defendant  arrested  the  plaintiff  and  kept  him  in  cus-  ^  the  bond. 

*^  *^  Bat,  tembie,{hM 

tody;  and  that  the  plaintiff  tendered  and  offered  to  the  he  is  entitled  to 
said  defendant,  so  being  sheriff  as  aforesaid,  reasonable  doing  by^he^ 
sureties  of  sufficient  persons,  to  wit,  one  J.  D.,  one  W.  W.,  ^^^  ''''^'^^' 
one  W.  E.,  and  one  W.  J.,  the  same  being  then  and  there 
responsible  and  sufficient  persons,  and  having,  and  each  of 
them  having,  sufficient  within  the  county  aforesaid,  in 
which  said  county  the  said  plaintiff  was  so  arrested  and  so 
in  custody  as  aforesaid,  and  who  then  and  there  were 
willing,  and  offered  to  become  bail  and  sureties  for  the 
appearance  of  the  said  plaintiff,  according  to  the  exigency 
of  the  said  writ,  yet  the  defendant,  "  not  regarding  his 
duty,**  &c.  **  wrongfully  and  injuriously  refused  to  accept 
the  said  sureties  so  offered  by  the  said  plaintiff  as  bail  for 
his  appearance,  according  to  the  exigency  of  the  said 
writ,**  and  wrongfully  detained  the  plaintiff  in  prison. 
The  second  count  was  similar,  but  instead  of  stating  that 
the  bail  was  offered  to,  and  refused  by,  the  defendant,  it 
stated  that  the  bail  "  was  offered  to  one  Jeffery  Pearce,  who 
then  and  there  was  the  agent  of  the  said  defendant  so  be- 
ing sheriff  as  aforesaid,  and  by  him  authorized  to  take 
bail  according  to  the  form  of  the  statute  in  such  case  made 
and  provided;**  and  that  the  defendant,  not  regarding  his 
duty,  but  intending  to  injure  the  plaintiff,  '*  then  and  there 
by  the  said  Jeffery  Pearce,  his  said  agent  in  that  behalf, 
wrongfully  and  injuriously  refused  to  accept  the  said  sure- 
ties so  offered,"  &c.     Plea — General  issue. 

The  warrant  was  put  in  by  the  governor  of  the  gaol  of 

qq2 
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Monmouth,  the  seal  to  it  being  proved  ^to  be  the  sheriflTs 
seal,  by  a  clerk  in  the  under-sheriff's  office. 

It  appeared  that  the  plaintiff  had  been   arrested  by  an 
officer  of  the  defendant  named  Jeffery  Pearce,  and  was  in 
custody  at  the  Westgate  Inn  at  Newport,  and  that  the 
clerk  of  the  plaintiff's  attorney  asked  Pearce  if  bail  had 
been  taken ;  when  he  replied,  that  before  he  took  bail  he 
should  know  who  was  to  pay  his  fees,  which  were  2L  \2s.  6rf 
This  sum  was  placed  on  the  table,  and  the  clerk  of  the  plain- 
tiff^s  attorney  asked  the  four  persons  mentioned  in  the  de- 
claration as  the  intended  bail,  and  who  were  present  at  the 
Westgate  Inn,  if  they  were  housekeepers,  and  worth  40/. 
each.     He  then  offered  all  or  any  of  them  as  bail,  and 
they  were  refused  by  Pearce ;  and  the  plaintiff  was  con- 
veyed to  Monmouth  gaol,  where  he  remained  for  several 
days.     Two  of  the  offered  bail  were  called,  and  they  stat- 
ed that  they  had  offered   themselves  as  bail,  and  were 
willing  to  have  become  so,  and  that  they  were  each  worth 
more  than  40/.  after  payment  of  their  debts,  and  that  their 
property  to  that  amount  was  in  the  county  of  Monmouth. 

Maule^  for  the  defendant,  submitted,  that  this  action 
could  not  be  maintained,  as  neither  the  plaintiff  nor  any 
one  on  his  behalf  had  tendered  a  bail-bond  to  the  officer. 
He  cited  Watson's  Office  of  Sheriff  (a)  and  Tidd:s  Prac- 
tice (6). 


(a)  Page  104,  where  it  is  swd — 
"  On  a  refusal  by  the  bailiff  to  dis- 
cbarge a  defendant  out  of  custo- 
dy on  a  tender  to  him  of  a  bail-bond, 
with  sufficient  sureties,  the  sheriff 
and  not  the  bailiff  is  liable  to  an 
action." 

(6)  Title  "  Bail  Bond*'  It  is 
there  said — "  When  the  defendant 
is  arrested,  and  in  actual  custody, 
it  is  the  duty  of  the  sheriff  to  take 
badl  if  required,  and,  therefore,  if 
a  bail-bond  be  tendered  with  suffici- 


ent sureties,  and  the  sheriff  refuse 
to  accept  it  and  liberate  the  de- 
fendant, be  is  liable  to  a  special 
action  on  the  case."  So,  in  2 
Wms.  Saund.  61  c,  (n.  6),  it  is  l^d 
down,  that,  if  the  defendant  tender 
a  bail-bond  uith  sufficient  sureties, 
and  the  sheriff  refuse  to  accept  it, 
he  is  liable  to  a  special  action  on 
the  case,  but  not  to  an  action  of 
trespass;  for  the  refusal  does  not 
make  him  a  trespasser  ab  initio. 
These  learned  authors  cite  several 
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Mr.  Justice  Taunton  (in  summing  up). — This  is  an  ac- 
tion for  not  taking  sufficient  bail  when  offered.  It  has 
been  objected ,  that  the  plaintiff  has  not  proved  a  tender 


cases,  but  in  none  of  them  ia  it 
stated  that  the  party  arrested  must 
tender  the  bail-bond.  By  the  stat. 
23  Hen.  6,  c.  9,  it  is  enacted — 
"  That  the  sdd  sheriffs  and  all 
other  officers  and  ministers  afore- 
said, shall  let  out  of  prison  all  man- 
ner of  persons  by  them  or  any  of 
them  to  be  arrested,  or  being  in 
their  custody,  by  force  of  any  writ^ 
bill,  or  warrant  in  any  action  per- 
sonal, or  by  cause  of  indictment  of 
trespass,  upon  reasonable  sureties 
of  sufficient  persons  having  suffici- 
ent within  the  counties  where  such 
persons  be  so  let  to  bail  or  main- 
prise, to  keep  their  days  in  such 
place  as  the  said  writs,  bills>  or 
warrants  shall  require."  "  And  that 
all  sheriffs,  under-sheriffs,  clerks, 
bailiff's,  gaolers,  coroners,  stew- 
ards, bailiffs  of  franchises,  or  any 
other  officers  or  ministers,  which 
do  contrary  to  this  ordinance  or 
any  point  of  the  same,  shall  lose 
to  the  party  in  this  behalf  inda- 
maged  or  grieved,  his  treble  da- 
mages, and  shall  forfeit  the  sum 
of  xl.  li.  at  every  time  that  they 
or  any  of  them  do  the  contrary 
thereof  in  any  point  of  the  same; 
whereof  the  king  shall  have  the 
one  hulf,  to  be  employed  to  the 
use  of  his  house,  and  in  no  other 
wise,  and  the  party  that  will  sue, 
the  other  half."    It  is  essential 
that  the  persons  offered  as  bail 
should    have  sufficient  property 
within  the  county;    therefore,   in 
the  case  of  Lovell  v.  Flomery  16 
East,  320,  it  was  held,  that  the 
sheriffs  of  London,  to  whom,  as 
such,  a  special  capita  was  direct- 


ed, under  which  they  arrested  the 
plaintiff*,  could  not  be  sued  for  not 
having  taken  bail  under  this  stat., 
the  sufficiency  of  the  bail  tendered 
being  only  alleged  to  be  within  Midr- 
dlaex  and  London  taken  together, 
though  it  was  also  averred,  that 
from  time  immemorial  the  same 
persons  had  always  been  duly  ap- 
pointed to,  and  had  exercised  the 
office  of  sheri£f  of  the  two  coun- 
ties at  the  same  time,  and  that  the 
defendants  were  sheriffs  of  both 
at  the  time  of  the  grievances  com- 
plcuned  of.    In  the  same  case  it 
was  held,  that  this  statute  was  a 
public  act,  and  need  not  be  spe- 
cially pleaded;  and  in  the  case  of 
CreuwcU  v.  Hoghton,  6  T.  R.  355, 
it  was  held,  that  a  party  grieved 
who  recovers  damages  against  the 
sheriff'  for  not  taking  ball  under 
this  statute,  is  also  entitled  to 
costs.    In  the  caee  of  Matson  v. 
Booth,  5  M.  &  S.  223,  it  was  held, 
that  a  sheriff  is  bound  to  let  his 
prisoner,  arrested  on  mesne  pro- 
cess, go  at  large  upon  reasonable 
sureties;   and  a  bond  with  five 
sureties,  three  of  whom  are  re- 
spectively worth  more  than  the 
penalty  of  the  bond,  is  sufficient, 
though  the  other  two  are  worth 
less  than  the  penalty;  and  in  the 
same  case  it  was  also  decided,  that 
the  addition  of  another  obligor,  af- 
ter the  bond  had  been  executed, 
but  before  the  sheriff*  has  accepted 
it,  with  the  assent  of  the  sheriff* and 
the  prior  obligors,  does  not  vacate 
the  bond,  or  make  a  new  stamp 
necessary. 
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by  him  of  a  bail-bond.  I  cannot  find  that  tbe  burthen  of 
tendering  it  is  thrown  upon  the  plaintiff  by  the  statute,  or 
by  any  decided  case.  The  statute  says,  that  the  sheriff 
shall  let  out  of  prison  all  manner  of  persons  by  him  arrest- 
ed, upon  reasonable  sureties  of  sufficient  persons  having 
sufficient  substance  within  the  county.  Ail  that  the  party 
has  to  do,  as  far  as  I  know,  is  to  tender  sufficient  sureties. 
It  is  for  the  sheriff's  security  to  take  the  bond.  There- 
fore, he  is  to  tender  the  bond.  Whether  the  party  ar- 
rested be  not  bound  to  pay  the  expenses  of  the  bond  be- 
fore he  is  liberated  is  another  question :  probably  the  sher- 
iff is  entitled  to  be  paid  for  it  by  the  party  arrested.  Per- 
haps in  this  case  the  fee  of  two  guineas  and  a  half  was  in- 
tended to  cover  this  charge;  however,  as  it  does  not  ap- 
pear that  the  officer  required  the  bond  to  be  tendered,  or 
that  the  two  guineas  and  a  half  was  not  a  sufficient  sum, 
the  objection  respecting  the  tender  of  the  bail-bond  hardly 
appears  to  arise. 

Verdict  for  the  plaintiff. 

Ludlow^  Serjt,  and  /Z.  F.  Richards^  for  the  plaintiff. 
Maule  and  Walesby^  for  the  defendant. 

[Attomies — Wa  ker^  and  James  Emtu,'] 


GLOUCESTER  ASSIZES. 

(Civil  Side. J 

BEFORE  MR.  JUSTICE  J.  PARKB. 


March  29th.  PowELL  V.  Harper  and  Others. 

Libel,  imputing    xjIBEL.     The  declaration  stated,  that  the  defendants 
had'  received""    published  of  the  plaintiff  the  following  libel : — 

rose-wood, 

knowing  it  to 

have  been  stolen.     Pleas  of  justification,  stating  that  B.  had  stolen  the  rose-wood  from  A.,  and 

that  the  plaintiff  had  received  it,  knowing  it  to  be  stolen : — Heldt  that  the  defendant's  counsel 

might  ask  what  B.  said,  with  a  view  of  proving  that  B.  committed  the  larceny ;  and  hetd  mlao, 

that  the  plaintiff's  counsel  might  ask  the  defendant's  witnesses  what  was  the  plaintiff's  general 

character  for  honesty. 
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**  At  a  meeting  of  the  trade  of  cabinet  makers  and  up- 
holsterers of  Cheltenham,  held  at  Yearsley's  hotel,  on 
Monday,  January  21, 1833,  the  following  resolutions  were 
adopted. 

'*  Firsts  It  having  appeared  to  this  meeting  that  Mr. 
Nicholson  has  been  robbed  of  certain  rosewood  chair  tops 
by  one  of  his  workmen,  which  were  purchased  by  a  trades- 
man of  this  town  (meaning  the  plaintiff),  we  deem  our- 
selves imperatively  called  upon  to  recommend  Mr.  Nichol- 
son to  prosecute  both  the  thief  and  the  receiver,  (innu- 
endo, that  the  plaintiff  had  received  the  goods,  knowing 
them  to  have  been  stolen) ;  being  convinced,  that,  were  fa- 
cilities not  afforded  for  the  disposal  of  stolen  goods,  the 
system  of  robbing  must  be  speedily  abated.** 

There  was  no  plea  of  the  general  issue ;  but  there  were 
several  pleas  of  justification,  stating  in  substance  that  the 
chair  tops  had  been  stolen  from  Mr.  Nicholson  by  a  per- 
son of  the  name  of  Askins,  and  that  the  plaintiff  had  re- 
ceived them,  well  knowing  them  to  have  been  stolen. 

C  Phillips^  for  the  plaintiff,  opened  the  pleadings — 

Tal/ourd,  Serjt.,  for  the  defendant,  opened  his  case,  and 
called  witnesses  in  support  of  the  pleas  of  justification. 

One  of  the  witnesses  stated  that  he  saw  Askins  in  the 
plaintiff's  yard. 

Godson^  for  the  defendant,  proposed  to  ask  what  Askins 
said. 

Ludloto,  Serjt.,  for  the  plaintiff. — I  submit  that  we  ought 
not  to  hear  what  Askins  said. 

Mr.  Justice  J.  Parke. — Yes.  What  he  said  b  evidence 
to  shew  that  he  committed  the  larceny. 

The  evidence  was  received. 
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Ludlow,  Serjt.,  proposed  to  ask  the  defendant's  wit- 
nesses, what  was  the  plaintiff's  general  character  for 
honesty. 

Mr.  Justice  J.  Parke. — I  think  that  that  is  a  legitimate 
question. 

The  question  was  put. 

Verdict  for  the  plaintiff— Damages,  40^. 
Ludlow,  Serjt,  and  C.  Phillips,  for  the  plaintiff. 
Talfourd,  Serjt.,  and  Godson,  for  the  defendants. 

[Attomies — Winterhottom,  and  Fachoood,'] 


March  30M. 


The  protection 
of  communica- 
tions made  by 
a  client  to  his 
attorney,  ap- 
plies to  all  cases 
in  which  the 
relation  of  at- 
torney and 
client  suhsists, 
and  to  all  cases 
where  the  client 
applies  to  the 
attorney  in  his 
professional  ca- 
pacity. 

An  attorney 
cannot  be  ask- 
ed whether  A. 
applied  to  him 
to  draw  a  cer- 
tain deed,  nor 
whether  A.  ask- 
ed his  advice 
for  a  lawful  or 
an  unlawful 
purpose. 


Doe  on  the  demise  of  Shellard,  Assignee  of  Harris  the 
elder,  an  Insolvent,  v.  Harris  the  younger. 

GjECTMENT  for  two  cottages  and  a  piece  of  land  at 

Bitten. 

The  real  question  in  the  case  was,  whether  a  deed  dated 
in  the  year  1825,  by  which  the  property  was  conveyed  by 
the  insolvent  to  the  defendant,  was  a  bond  fide  or  a  fraudu- 
lent conveyance. 

On  the  part  of  the  lessor  of  the  plaintiff,  Mr.  Stanley,  an 
attorney,  was  called  ;  and  it  was  proposed,  on  the  part  of 
the  lessor  of  the  plaintiff,  to  ask  him  whether  the  insolvent 
had  not  applied  to  him  to  draw  a  conveyance  in  fraud  of 
the  creditors? 

Ludlow,  Serjt.,  for  the  defendant,  objected  that  any  con- 
ference between  a  client  and  his  attorney  was  privileged; 
and  he  cited  the  case  of  Cromack  v.  Heathcote  (a). 


(a)  2B.&B.4.  In  that  case 
an  attorney,  who  had  been  request- 
ed to  draw  an  assignment  of  goods, 


had  refused  to  do  so;  and  the  deed 
was  drawn  by  another.  The  vali- 
dity of  the  deed  was  afterwards 
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Talfourd^  Serj't.,  contra. — It  was  held  in  the  case  of 
Williams  v.  Mudie  (a),  that  the  privilege  was  confined  to 
cases  where  the  communication  relates  to  the  bringing  or 
defending  an  action ;  and,  besides,  no  privilege  can  ori- 
ginate in  an  intended  fraud.  This  is  quite  different  from 
the  case  of  a  party  confessing  a  by-gone  crime  to  his  at- 
torney for  the  purpose  of  his  defence,  which  of  course 
would  be  privileged. 

■ 

Mr.  Justice  J.  Parke. — I  should  not  limit  the  privilege 
to  those  cases  in  which  an  action  is  contemplated.  The 
Lord  Chancellor  has  recently  consulted  with  the  two  Lord 
Chief  Justices  and  the  Lord  Chief  Baron,  and  they  con- 
sidered that  the  privilege  was  not  limited  in  the  way  that 
was  stated  by  Lord  Tenterden.  The  protection  applies, 
in  my  opinion,  to  all  cases  in  which  the  relation  of  attor- 
ney and  client  subsists*  I  believe  that  the  case  decided 
by  Lord  Tenterden  was  the  first  in  which  the  law  was  laid 
down  with  the  limitation  that  he  put  upon  it. 

R.  V.  Richards. — There  was  also  the  case  of  Broad  v. 
Pitt  (6),  decided  in  the  Court  of  Common  Pleas;  and  the 
case  of  Williams  v.  Mudie  was  also  acted  upon  in  Ire- 
land (c). 

Mr.  Justice  J.  Parke. — I  am  aware  that  that  case  had 
been  acted  on  since ;  but  I  consider  that  it  has  now  been 
overruled  by  the  Lord  Chancellor,  the  Lord  Chief  Justices, 
and  the  Lord  Chief  Baron. 


questioned,  on  the  grodhd  of 
fraud,  in  an  action  aj^unst  the  she- 
riff, in  which  the  attorney  first  ap- 
plied to  was  not  employed.  At 
the  trial,  it  was  held  by  Richards, 
C.  B.,  that  the  communication 
made  to  this  attorney  was  profes- 
sional, and  could  not  be  given  in 
evidence;  and  the  Court  of  Com- 
mon Pleas,  on  a  motion  for  a  new 


trial,  wereunanimously  of  opinion, 
that  the  evidence  of  fraud,  propos- 
ed to  be  given  by  means  of  prov- 
ing this  communication  with  the 
attorney,  was  properly  rejected. 

(a)  Ante,yoll,  p.  168. 

(b)  Ante,  Vol.  3,  p.  618. 

(c)  We  believe  in  the  case  of 
Hear  V.  O^Conneli,  which  was  a  trial 
at  bar. 
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Talfaurd,  Serjt.i  proposed  to  ask  the  witness,  whether 
the  insolvent  asked  his  advice  for  a  lawful  or  an  unlawful 
purpose? 

Ludhw,  Serjt.,  objected  to  the  question. 

Taffourdf  Serjt. — I  must  ask  it^  unless  your  Lordship 
decides  that  there  is  no  difference  between  a  lawful  and  an 
unlawful  communication,  and  that  both  are  equally  privi- 
leged. 

Mr.  Justice  J.  Parks. — There  is  a  great  deal  of  diffi- 
culty in  the  witness's  disclosing  whether  the  conference  be- 
tween him  and  his  cUent  was  for  a  lawful  or  an  unlawful 
purpose,  without  our  being  told  what  it  was.  It  might  be 
that  the  party  asked  if  a  particular  thing  could  legally  be 
done. 

Talfourdf  Serjt.,  proposed  to  ask,  if  the  insolvent  ap- 
plied to  the  witness  to  draw  a  certain  deed  ? 

Mr.  Justice  J.  Parke. — I  think,  on  the  authority  of  the 
case  of  Cromack  v.  Heathcote,  that  that  question  cannot 
be  put. 

Talfourd,  Serjt. — That  case  can  perhaps  hardly  be  sus- 
tained to  its  full  extent. 

Mr*  Justice  J.  Parke. — I  think  that  the  safe  course 
would  be  for  me  to  abide  by  the  case  of  Cromack  v.  Heath- 
cote.  I  will,  however,  make  a  note  of  the  objection.  I 
am  of  opinion  that  the  privilege  applies  to  all  cases  where 
the  client  applies  to  the  attorney  in  a  professional  capacity ; 
and  an  application  to  draw  a  deed  is,  I  think,  of  that  de- 
scription. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff. 
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Talfourd^  Serjt,  and  R.  V.  Richards,  for  the  lessor  of        lfi33. 
the  plaintiff.  _ 

d, 

Ludlow,  Serjt.,  and  Justice,  for  the  defendant.  Shbllaro 

[Attomies — Drewe,  and  Hinton.'}  Harris. 

This  case  was  mentioned  by  Mr.  Justice  /.  Parke,  on  the  argument 
of  the  case  of  Moore  v.  TerrUl,  in  K.  B.,  Easter  Term,  1833. 


Doe  on  the  demise  of  Hiatt  and  Others  v.  Miller.         jprU  ut. 

£ JECTMENT.     The  lessors  of  the  plaintiff  having  a.,  baving 
proved  their  title—  cSSnL*d7of 

B.,  had  paid 
part  of  the  pur- 

Curwood,  for  the  defendant,  opened,  that,  in  the  year  chaM  money, 
18^,  one  of  the  lessors  of  the  plaintiff  had  agreed  to  sell  poMMooo.   B. 
the  land  in  question  to  a  person  named  Blackwell,  who  had  eda^wnw^ 
paid  5241.,  which  was  part  of  the  purchase  money,  on  which  ancc;--fl«w, 
he  was  let  into  possession;  he  being  willing  to  pay  113/.  mertt«ianc7 
more,  which  was  the  residue  of  the  purchase  money,  on  a  ^dtha'^ifB. 
proper  conveyance  being  executed.  ^Hld^*  *  ^** 

■ion,  to  detor- 

Mr.  Justice  J.  Parke. — If  there  has  been  any  demand  ancy  at  wiu,  be 
of  possession,  or  any  thing  to  determine  the  estate  at  will  ]^i|[^b^ 
which  Mr.  Blackwell  had,  the  plaintiffis  entitled  to  recover  ^tment. 
at  law. 

On  the  part  of  the  plaintiff,  a  demand  of  possession  was 
proved. 

Mr*  Justice  J.  Parke  directed  a — 

Verdict  for  the  plaintiff. 

Ludlow,  Serjt,  and  R.  V.  Richards,  for  the  lessors  of 
the  plaintiff. 

Curwood  and  Justice,  for  the  defendant. 
[Attomies—  Warren,  and  Lamhert.'] 
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April  Qnd.  Thomas  V.  Marsh  and  Nest. 

By  m  private  act  ACTION  for  assaulting  the  plaintiff*  in  a  certiun  building 

the  ihireTair  ^^  Gloucester,  called  the  County  Hall.      Pleas — First,  the 

^  ki  thc'jJlIti.  g®"^ral  issue.     Secondly,  that,  at  the  time  when  &c,thc 

ces  of  the  peace  Right  Hon.  Lord  Redesdale,  R.  S.  H«,   Esq.,  C.  W.C, 

in'^tnist,  to  ai-  Esq.,  the  Rev.  J.  H.  S.,  the  Rev.  M.  F.  T.  S.,  and  the  Rer. 

juitice'toilt^  R.W. G.,  were  lawfully  possessed  of  the  said  buildiDf 

there,  &c,  and  called  the  Countv  Hall ;  and  that,  being  so  possessed,  the 

to  permit  and^^^^  «?* 

auffer  it  to  be  said  plaintiff,  just  before  the  said  time  when  &€.,  to  irit, 

other  public  ^^  &c«9  ^^^  unlawfully  in  the  said  building  and  makiDg  a 

jm^toT^arTc^  great  noise  and  disturbance,  and  stayed  and  coDtinued 

the  Justices  making  such  noise  and  disturbance,  against  the  will,  and 

should  direct,  without  the  leave  of  the  said  Right  Hon.  Lord  R.  &c; 

alleys* been  ^"^  thereupon  the  defendants,  as  servants  of  the  said  Lord 

used  for  the  R.  &c.,  "  then  and  there  requested  the  said  plaintiff  to 

holding  of  the  '      ,  ... 

county  musical  ccase  making  the  said  noise  and  disturbance,  and  to  depart 

there  was  no  ^^^^m  and  out  of  the  said  building,which  the  said  plaintiff r^ 

•^^^^'^i^J^^  fused  to  do;"  whereupon  the  defendants  gently  laid  their 

under  that  act,  hands  on  him,  and  removed  him.      Third  plea,  that  Lord 

so  directed  it  to  j/»  .  .«f 

be  used:—        Rcdcsdale,  &c.,  were  the  stewards  of  a  certain  musical  fes- 
gt^i^lfme  ^val»  ^"d  *8  such  were  possessed  of  the  County  HaD  for 
fe  *  dS  h 'd*^  ^^^  celebrating  the  said  festival,  "  and  that  no  persons  were 
such  a  posses-     admitted  into  the  said  building,  except  upon  presenting  a 
that  they  might  propcr  ticket  of  admission  ;*'  that    the  defendants  were 
in*^outaVin^"  P^^^e  officers,  and  directed  by  the  stewards  to  prevent  any 
truder.    If,  in    person  from  entering  or  being  in  the  buildings  except  upon 
plea  of  justifi-     sucli  person  presenting  a  proper  ticket  of  admission;  that 
Sat**^e*pbin.    ^^^  plaintiff  Came  there  without  presenting  a  proper  ticket 
?^  rf*  ^"'Jf"^"    of  admission ;  and  that  he  was  requested  to  depart  out  of  the 
there,  the  plain-  building  unless  he  presented  a  proper  ticket^  which  he  re- 
his  ha^ng\       fused  to  do;  and  therefore  the  defendants  gently  laid  hands 


ticket,  as  giving         i^-        o^ 
him  a  right  to      ""  '^™»  ^^' 


be  there,  he  Replication— That  the  defendants  committed  the  tres- 

must  reply  that  /»     i     .  j       •  i_ 

specially.  pssses  of  their  own  wrong,  and  without  the  cause  afore* 

A  replication 

de  injuria  in 

trespass,  with  a  new  assignment,  that  the  defendant  committed  the  trespasaes  with  mor«  viokMa, 

vkd  in  a  greater  degree  than  was  necessary  for  the  purposes  in  the  plem  meoUoncd,  isdcoumiUc. 
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said;  and  that  they  seized  and  laid  hold  of  the  plaintiff 
*'  with  more  force  and  violence,  in  a  greater  degree  and  to 
a  greater  extent,  than  was  necessary  for  the  purposes  '*  in 
the  pleas  mentioned  (a).  Plea  to  the  new  assignment — 
Not  guilty. 

It  appeared,  that,  on  the  13th  of  September,  1832,  there 
was  a  musical  festival  and  ball  at  the  Shire-hall,  at  Glouces- 


(a)  As  this  form  of  replication  is 
not  unfrequently  seen  in  practice ; 
and,  as  the  learnedJudge  stated  it 
to  be  demurrable,  we  have  thought 
it  best  to  set  it  forth  at  length. 
It  was  in  the  usual  form  of  a  re- 
plication de  injurid  to  each  of  the 
special  pleas,  concluding  to  the 
country;  and  it  then  continued — 
"And  the  plaintiff* further  stLja, 
that  he  exhibited  his  sidd    bill 
against  the  said  defendants,  and 
brought  his  action  thereon,  not 
only  for  the  several  trespasses  in 
the  respective  introductory  parts 
of  the  sidd  second  and  third  pleas 
mentioned  and  referred  to,  and  at- 
tempted to  be  justified ;  but  for  that 
the  said  defendants,  at  the  sud 
times  when  &c.  in  the  said  decla- 
ration mentioned,  with  force  and 
arms  &c.  seized  and  laid  hold  of  the 
said  plaintiff,  and  pulled,  forced, 
and  dragged  him  down  the  steps 
or  stairs,  and  pulled,  forced,  and 
cast  him  from  and  out  of  the  said 
building  into  the  said  street,  as  in 
the  first  count  mentioned,  and  lud 
hold  of  him,  as  in  the  second  count 
mentioned,  mth  more  force  and 
violence,  and  in  a  greater  degree, 
and  to  a  greater  extent,  than  was 
necessary  for  the  purposes  in  those 
pleas,  or  either  of  them,  mention- 
ed, in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  com- 
plained agunst  them  the  said  de- 
fendants; which  sud    trespasses 


above  newly  assigned  are  other 
and  different  trespasses  than  the 
said  trespasses  in  the  s£ud  respec- 
tive introductions  to  the  said  se- 
cond or  third  pleas  mentioned,  and 
therein  attempted  to  be  justified; 
wherefore,  inasmuch  as  the  said 
defendants  have  not  answered  the 
said  trespasses  above  newly  assign- 
ed, the  siud  plaintiff  prays  judg- 
ment, and  his  damages  by  him 
sustained  on  occasion  of  the  com- 
mitting thereof,  to  be  adjudged  to 
him,"  &c. 

Rejoinder.— A  similiter  to  each 
de  injuriA — *'  And  the  said  defen- 
dants, as  to  the  said  several  sup- 
posed trespasses  newly  assigned, 
say  that  they  are  not  guilty  there- 
of* or  of  any  part  thereof,  in  man- 
ner and  form  aforesaid,"  conclud- 
ing to  the  country. 

A  new  assignment  that  the  tres- 
pass was  in  other  lands,  being  in 
nature  of  a  declaration,  the  defen- 
dant must  plead  to  it  in  the  same 
way  as  to  a  declaration.  Oc/Mam  v. 
Smith,  Cro.  £1. 589 ;  Moore,  540 ; 
Goldsborough,  191.  As  to  new 
assignments,  see  Greene  v.  Jones, 

1  Wms.  Saunders,  297  et  seq., 
and  the  notes  of  Mr.  Justice  Pat- 
teson  and  Mr.  £.  V,  Williams  to 
that  case.  And  as  to  costs  in  cases 
where  there  are  new  assignments, 
see  the  case  of  Broadbent  v.  Shaw, 

2  B.  &  Ad.  940. 
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ter,  under  the  management  of  the  six  stewards  named  in  the 
pleas ;  and  that  the  musical  festivals  had  been  held  in  the 
Shire-hall  ever  since  it  had  been  built;  but  there  was  no  evi- 
dence of  any  vote  of  the  magistrates  at  the  Quarter  Ses- 
sions permitting  its  use  in  that  way,  although  five  of  the 
stewards  were  also  magistrates  of  the  county;  and  it  was 
proved  by  Mr.  Goodrich,  a  magistrate^  that  he  had  attend- 
ed the  sessions  for  twenty  years^  and  had  never  heard  of 
any  such  permission.  It  further  appeared,  that  the  defen- 
dants  were  police  officers,  stationed  at  the  Shire-hall  to 
preserve  order ;  and  that  Mr.  Ford,  one  of  the  stewards, 
bad  directed  them  to  keep  the  top  of  the  grand  staircase 
clear.  It  was  proved,  that  the  plaintiff  had  come  up  the 
grand  staircase,  and  had  his  hand  on  the  door  of  the  ball- 
room as  if  going  in;  and  that  the  defendants  told  him  that 
he  must  not  go  in  unless  he  produced  a  ticket.  He  then 
produced  a  performer's  ticket ;  but  was  told  that  that  ticket 
was  for  another  entrance,  which  was  the  fact.  The  plain- 
tiff insisted  on  going  into  the  ball-room ;  and  the  defendants 
laid  hold  of  him  and  pulled  him  down  the  stairs,  and  put 
him  into  the  street. 


LucUoWf  Serjt.,  for  the  plaintiff. — By  the  act  of  Parlia- 
ment under  which  this  hall  was  built,  the  defendants  could 
have  no  right  to  be  in  it  and  turn  other  persons  out  of  it, 
unless  they  had  an  authority  from  a  majority  of  the  magis- 
trates at  the  sessions  (a). 


(a)  By  the  private  act  of  Par- 
liament, 64  Geo.  3,  c.  clxxv,  s.  69, 
intitled  *  An  act  for  the  erecting 
a  Shire-hall,  and  Courts  for  the 
administration  of  justice,  and  other 
buildings  for  public  purposes  for 
the  county  of  Gloucester  and 
county  of  the  city  of  Gloucester,' 
it  is  enacted,  that  the  Shire-hall 
and  buildings  *'  shall  hereby  from 
henceforth  be  vested  in,  and  the 
same  are  hereby  from  henceforth 


vested  in  the  justices  of  the  peace 
for  the  time  being  for  the  sud 
county  of  Gloucester,  upon  trust, 
and  to  the  end,  intent,  and  pur- 
pose" to  allow  the  Courts  of  assize, 
sessions,  hundred  courts,  county 
and  city  meetings,  &c.,  to  be  held 
there,  and  to  also  "  peaceably » 
quietly,  and  freely  permit  and  suf- 
fer the  said  Courts  of  justice,Shire- 
hall,  and  other  buildings  and  pre- 
mises, to  be  had,  uscd»  and  en- 
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Mr.  Justice  J.  Parke. — There  does  not  appear  to  have 
been  any  order  of  Sessions ;  but  the  stewards  had  posses- 
sion of  the  hall^  and  that  is  sufficient  against  a  wrong-doer. 
You  must  rely  on  your  new  assignment;  which,  however,  is 
certainly  demurrable.  The  first  plea  states  that  the  plaintiff 
was  intruding  himself  into  the  hall ;  and,  if  he  relied  on 
his  ticket  as  giving  him  a  special  right  to  be  there,  he 
should  have  replied  it  specially. 

LudloWy  Serjt.,  replied,  and  went  to  the  jury  on  the 
question  of  excess. 

Mr.  Justice  J.  Parke  (in  summing  up). — The  pleas  in 
this  case  state,  that  the  plaintiff  was  making  a  great  noise 
and  disturbance;  but  that  is  not  material  in  this  case,  as 
there  was  a  request  made  to  him  to  depart.  The  defen- 
dants have  shewn  that  the  stewards  of  the  musical  festival 
had  possession  of  the  hall  for  their  concerts  and  balls;  and 
I  think  there  is  abundant  evidence  that  they  were  in  pos- 
session as  against  any  person  who  had  not  a  better  right, 
although  there  is  no  evidence  that  they  had  the  permission 
of  the  magistrates  under  the  act  of  Parliament.  If  the 
plaintiff  had  meant  to  have  relied  on  his  ticket  as  giving 
him  a  right  to  be  there,  he  should  have  replied  it.  The 
stewards  having  possession  of  the  hall  for  this  purpose, 
they  must  not  only  be  taken  to  have  the  use  of  the  rooms, 
but  the  avenues ;  for,  if  they  had  not  a  right  to  keep  out 
improper  persons,  it  would  be  of  no  use  for  them  to  have 
the  hall.  The  officers  for  this  purpose  were  their  servants ; 
and  they  gave  the  plaintiff  notice  to  deparL  The  question 
therefore  is,  whether  the  defendants  used  unnecessary  vio- 

joyed  for  such  other  public  uses  major  part  of  them^  shall  from 
and  purposes  as  the  justices  of  the  time  to  time  direct^  order,  or  ap- 
peace  for  the  time  bein^  for  the  point."  The  section  then  goes  on 
sud  county  of  Gloucester,  at  the  to  provide  for  the  Shire-hall  be- 
General  Quarter  Sessions  of  the  ing  used  for  the  holding  of  meet- 
peace  for  the  said  county,  or  the  ings,  &c.,  for  the  dty  of  Gloucester. 
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lence  in  removing  the  plaintiff,  as  they  had  authority  to 
use  such  force  as  was  necessary  to  turn  him  out 

Verdict  for  the  defendants. 

Ludlow,  Serjt.9  and  Busby,  for  the  plaintiff. 

C.  Phillips,  and  Justice,  for  the  defendants. 

lAttormeB-^maUridge,  and  White  4-  VT.] 


(Crown  Side,) 

BEFORR  MR.  JUSTICE  TAUNTON. 


April  Sih.     Rex  V.  Nichols,  George  Organ  Parsons,  and  Sarah 

Parsons. 

The  couniel  for  InDICTMENT  against  Thomas  Nichols  and  George 
inVouieof  fe!?  Organ  Parsons,  for  robbing  Henry  Eade  Stephens  of  sove- 
thl^b^^^hmdd    ^^P*^»   bank  notes,  and   promissory  notes,  and  against 

caU  A.uid  B.  Sarah  Parsons,  as  an  accessary  after  the  fact,  in  harbour- 
as  witnesses,       .       r^  r\  ry 

the  former  be-     Ulg  Cjr.  U.  irarsons. 
ing  a  King's 
evidence.   Both 

^fore  and  after  Justice,  for  the  prosecution,  opened,  that  he  should  call 
were  called,        a  King's  evidence,  named  John  Smith,  and  also  a  witness 

the  prisoner's  1    a        •»«■ 

couiuel  were      named  Ann  Mercer. 

allowed  to  ask 
the  other  wit- 
nesses, whe-  JMr.  Justice  J.  Parke,  both  before  and  after  those  per- 

weie  not  per-*  ^^^^  vfeve  Called,  allowed  the  prisoners*  counsel  to  ask  the 
chanwter^****  Other  witnesses  for  the  prosecution,  whether  John  Smith 

and  Ann  Mercer  were  not  persons  of  very  bad  character. 

Mr.  Jackson,  one  of  the  witnesses  for  the  prosecution, 
said,  in  answer  to  that  question,  and  to  the  question 
whether  he  would  believe  those  persons  on  their  oaths — 
that  they  were  both  persons  of  very  bad  character;  and, 
although  he  would  not  say  he  would  not  believe  them  on 
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their  oaths,  yet  he  should  not  Hke  to  act  on  their  testimony, 
unless  it  was  confirmed  by  other  evidence. 

Verdict— G.  O.  Parsons,  Guilty;    Thomas 
Nichols  and  Sarah  Parsons,  Not  guilty. 

Justice,  W.J,  Alexander,  and  Chichester,  for  the  pro- 
secution. 

Curwood  and  Carringlon,  for  the  prisoner  Nichols. 

Watson,  for  the  other  prisoners. 

[Attomies — BloxsomeSfCo.y  for  the  prosecution — Weight  B,nd  Crook, 
for  the  respective  prisoners.] 


Rex 

V. 

Nichols. 


Rex  v.  James  Berriman  and  Thomas  Berriman.  jprii  6th. 

J!l/OBBERY.    The  property  was  laid  in  John  Hancox.  in  an  indict- 
The  son  of  the  prosecutor  stated,  that  his  father's  name  |^^\he  pro^ 
was  John  Walter  Hancox.  P«'^y  ^*»  >*»* 

in  J.  H.     It  ap- 
peared that  the 

Mr.  Justice  J.  Parke. — Is  your  father  ffenerally  known  prosecutor's 

•^  '='  "^  name  was  J. 

by  the  name  of  John  Hancox  ?  w.  h.  i—Heid, 

not  material,  if 
he  was  general- 

The  Witness. — Yes,  my  Lord.  ly  known  by 

the  name  of  J. 
H. 

The  case  proceeded :  but,  at  a  later  stage  of  it,  the  pro- 
secutor being  called,  it  then  appeared  that  his  name  was 

correctly  stated  in  the  indictment. 

Verdict — Guilty. 

Justice  and  Phillpotts,  for  the  prosecution. 
C  Watson,  for  the  prisoners. 

[Attomies — Newmauy  and  Crook.'] 
See  the  case  of  Rex  v.  Sheen,  ant^,  Vol.  2,  p.  634. 
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BBFORR  MR.  JUSTICE  ALDER80N  AND  MR.  BARON  OURNSr. 


(Crown  Side.) 

BEFORE  MR.  BARON  GURNEY. 
1833.  .^^ 

March  12M.  ReX  V.  BiNOLEY  and  Law. 

A.  wu  attacked  JcCOBBERY. — The  prisoners  were  indicted  for  robbing 
after  uting  very  John  Atkinson  of  **  One  piece  of  writing  paper,  of  the  va- 
fowdblitm*^  lue  of  one  penny,  one  other  piece  of  paper,  of  the  value  of 
took  from  him     one  penny,  and  one  written  memorandum,  of  the  value  of 

a  piece  of  paper,  n    \ 

on  which  was      one  penny,  of  the  goods  and  chattels  of  the  said  John 

written  a  memo-    a  aI,  *  ♦« 

randum  respect-   Atkinson. 

thStTerwIT^^  ^^  appeared  that  the  prosecutor  had,  in  the  month  of 
owed  him:—  February,  1833,  been  at  Pontefract  Market;  and  that,  be- 
fore he  left  Pontefract,  he  had  given  all  his  money  into  the 
charge  of  the  landlord  of  the  inn  at  which  he  had  taken 
refreshment;  so  that  when  he  left  the  inn  to  go  home,  he 
had  nothing  in  his  pockets,  except  a  slip  of  paper,  which 
contained  a  memorandum  of  a  sum  of  money  which  a  per- 
son owed  him*  On  his  way  home,  the  two  prisoners 
rushed  upon  him  and  knocked  him  down,  and  after  beat- 
ing him  till  he  was  disabled,  they  rifled  his  pockets  and 
left  him ;  when  he  came  to  himself,  he  missed  the  slip  of 
paper,  which  was  never  found  afterwards. 

GuRNEY,  B. — If  any  thing  was  taken  away  from  the 
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prosecutor  by  violence^  however  insignificant  its  value, 
that  is  sufficient  to  constitute  robbery.  In  cases  of  rob- 
bery^ the  value  is  immaterial,  and  the  prosecutor^  by  carry- 
ing this  memorandum  in  his  pocket,  shewed  that  he  con- 
sidered that  it  was  of  some  value  to  himself  (a). 

Verdict — Guilty. 


(a)  In  larceny  and  robbery,  the 
value  of  the  thing  stolen  is  imma- 
terial, but  still  it  must  be  of  some 
value  to  the  person  robbed ;  and 
therefore*  where  a  prisoner  com- 
pelled the  prosecutor,  by  threats, 
to  give  her  his  promissory  note 
for  a  sum  of  money,  which  was 
therefore  a  void  instrument  in 
law,  this  was  holden  by  the  Judg- 
es not  to  be  robbery,  because 
the  note  was  of  no  value  to  the 
prosecutor.  Rex  v.  Pkipoe,  2 
Leach,  673.  In  the  case  of  Rex 
V.  Henry  Clerk,  R.  &  R.  C.  C.  R. 
181,  where  it  was  held,  that  steal- 
ing re-issuable  notes  after  they 
had  been  paid,  and  before  they 
were,  in  fact,  re-issued,  did  not 
subject  the  party  to  an  indictment 
on  2  Geo.  2,  c.  25  [then  in  force] 


for  stealing  notes :  it  was  also  held 
that  the  party  might  be  convicted 
on  counts  for  larceny,  in  stealing 
**  so  many  pieces  of  paper,  each 
piece  of  the  said  paper  being  re- 
spectively stamped  with  a  stamp 
of  4d.,  and  being  of  the  value  of 
4(1,:"  for,  although  it  was  contend- 
ed that  the  paper  and  stamps  in 
their  then  state  were  worth  no- 
thing, and  that  they  woidJ  not  tell 
for  to  much  at  aforthing,  and  that 
nothing  could  be  the  subject  of 
larceny  which  was  not  worth  the 
smallest  current  coin  in  the  king- 
dom; yet  the  Judges  held  the 
conviction  for  larceny  on  these 
latter  counts  good,  for  the  paper 
and  stamps,  particularly  the  latter, 
were  valuable  to  the  owners. 
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CASES  ON  THE 


1833. 


{Civil  Side.) 


BEFORE  MR.  JUSTICE  ALDER80N 


March  Uth. 

If  a  hatband 
hare  access, 
and  others 
at  the  same 
period  have  a 
criminal  inti  • 
macy  with  his 
wife,  and  she 
have  a  child, 
such  child  is  le- 
gitimate; bat 
if  the  husband 
and  wife  be  Ut- 
ing  separately, 
and  the  wife  is 
notoriously  Ht- 
ing  in  adultery, 
a  child  bom 
under  such  cir- 
cumstances 
would  be  illegi- 
timate, al- 
though the  hus- 
band had  an 
opportunity  of 
access.     On  the 
trial  of  an  issue, 
in  which  the 
question  is, 
whether  A.  is 
the  legitimate 
son  of  B.,  nei- 
ther the  decla- 
rations of  B., 
nor  of  his  wife, 
the  mother  of 
A.,  are  receiv- 
able to  shew  that 
A.  is  illegitimate. 


Cope  v.  Cope. 

XSSUE  directed  by  the  Master  of  the  Rolls,  to  try  whe- 
ther the  plaintiff,  William  Cope,  was  the  legitimate  son  of 
Richard  Cope. 

It  appeared  that  Richard  Cope  and  his  wife  had  lived 
together  for  some  years;  but  that,  several  years  before  the 
birth  of  the  plaintiff,  Richard  Cope  went  to  work  at  a 
place  about  fourteen  miles  distant  from  the  place  at  which 
his  wife  and  himself  had  resided,  and  at  which  she  con- 
tinued to  reside;  and  it  appeared  that,  from  that  time, 
Richard  Cope  resided  near  the  place  at  which  he  worked, 
but  that  he  used  to  come  home  to  the  house  at  which  his 
wife  resided,  at  intervals  of  from  three  to  six  weeks ;  and 
that  he  always  maintained  his  wife.  The  plaintiff's  mo- 
ther had  five  children,  of  whom  the  plaintiff  was  the 
youngest. 

F.  Pollocky  for  the  defendant,  proposed  to  give  evi- 
dence of  the  declarations  of  the  plaintiff's  mother,  as  to 
the  illegitimacy  of  the  plaintiff. 

Aloerson,  J.,  rejected  the  evidence. 

F,  Pollock,  proposed  to  give  evidence  of  the  declara- 
tions of  Richard  Cope,  that  the  plaintiff  was  not  legitimate. 


Alderson,  J. — It  has  been  decided  by  Lord  Hard- 
wicke,  that  the  declarations  of  a  wife  are  not  receivable  to 
bastardize  her  child;  and  I  think,  a  fortiori,  that  the  de- 
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clarations  of  the  husband  ought  not.     Lords  Hardwicke        ^333 
and  Mansfield^  have  both  decided^  that  illegitimacy  can 
only  be  made  out  by  the  fact  of  there  having  been  no  mar- 
riage, or  by  proof  of  non-access. 

The  evidence  was  rejected. 

For  the  defendant,  a  copy  of  the  plaintiflTs  baptismal 
register  was  put  in^  in  which  he  was  described  as  the  ille- 
gitimate son  of  Isabella  Cope.  The  clergyman  by  whom 
the  plaintiff  was  baptized  was  living,  but  was  not  called  as 
a  witness. 

Alderson,  J.,  (in  summing  up). — If  a  child  be  born  in 
marriage,  during  the  life-time  of  the  husband^  it  is  pre- 
sumed to  be  legitimate.  It  appears  that  the  plaintiff  in 
this  case  is  the  youngest  child,  that  he  was  bom  after  four 
other  children,  and  during  the  lifetime  of  Richard  Cope. 
He  therefore  is  clearly  legitimate,  unless  it  be  proved  that 
the  husband  had  no  access.  Now,  it  is  shewn  that  he  had 
opportunity  of  access,  and  if  a  husband  have  access,  and 
others  at  the  same  time  are  carrying  on  a  criminal  intima- 
cy with  his  wife,  a  child  born  under  such  circumstances  is 
legitimate  in  the  eye  of  the  law.  But,  if  the  husband  and 
wife  are  living  separate,  and  the  wife  is  notoriously  living 
in  open  adultery,  although  the  husband  have  an  opportu- 
nity of  access,  it  would  be  monstrous  to  suppose,  that, 
under  these  circumstances,  he  would  avail  himself  of  such 
opportunity.  The  legitimacy  of  a  child  born  under  such 
circumstances  could  therefore  not  be  established. 

Verdict  for  the  plaintiff. 

J.  Williamsy  C.  Cresswell^  and  Wranghamy  for  the 
plaintiff. 
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1833.  P'  Pollocki  JoneSf  Serjt.,  and   Wightman,  for  the  de- 

fendant. 

See  the  case  of  Morrit  v.  DavieSf  and  also  the  report  of  the  case  of 
ante,  Vol.  3«  pp.  215  and  427,  and  the  Gardner  Peeraf^e,  in  the  House 
the  authorities  there  referred  to;      of  Lords. 


PROMOTIONS. 


In  the  vacation  after  Hilary  Term^  D,  Pollock,  Esq., 
Philip  Coutienay,  Esq.,  J.  BlacJcbvme,  Esq.,  and  W.  Hm 
Maule,  Esq.,  were  appointed  his  Majesty's  counsel  learn- 
ed in  the  law. 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABUSING  CHILDREN. 
See  Rape. 

ACCESSARY. 

It  is  not  essential  that  there  should 
have  been  any  direct  communication 
between  an  accessary  before  the  fact 
and  the  principal  felon.  It  is  enough 
if  the  accessary  direct  an  intermediate 
agent  to  procure  another  to  commit 
the  felony;  and  it  will  be  sufficient 
even  if  the  accessary  does  not  name 
the  person  to  be  procured,  but  merely 
directs  the  agent  to  employ  some  per- 
son. Rtx  V.  Cooper^  535 

ACCOMPLICE. 

See  Manslaughter,  4. 

A  prisoner  ought  not  to  be  con- 
victed upon  the  evidence  of  any  num- 
ber of  accomplices,  unconfirmed  by 
other  testimony.  Rex  v.  Noakes,  326 

ADMINISTRATOR. 

An  intestate  died  in  the  month  of 
August:  her  next  of  kin  took  out  let- 
ters of  administration  in  the  same 
month,  and  went  and  lived  in  her 
house  till  the  month  of  November, 
when  the  goods  of  the  intestate  in  the 
house  were  seized  undera^rt'yacia^ 
against  the  administrator  for  a  debt 


of  his  own : — Held^  that  an  action  lay 
against  the  sheriff  by  the  administra- 
tor, in  his  representative  capacity,  for 
this  seizure.  But,  semhle,  that,  if  the 
administrator  had  remained  in  posses- 
sion for  a  very  long  time,  it  would 
have  been  otherwise.  Gaskelly.Mar^ 
shall,  31 

ADULTERY. 

In  an  action  of  crim.  con.,  letters 
written  by  the  wife  to  third  persons, 
before  she  became  acquainted  with 
the  defendant,  and  in  which  she  men- 
tioned her  husband,  are  receivable  in 
evidence  to  shew  the  terms  on  which 
they  were  with  respect  to  affection. 
fVillis  V.  Bernard,  342 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

A.  having  printed  a  work,  sold  300 
copies  to^.,  a  bookseller,  at  40«.  a  co- 
py, binding  himself  not  to  sell  to  others, 
in  quires,  under  48^.,  and  in  single 
copies  under  50s.  a  copy,  until  B.'s 
300  were  sold,  or  his  consent  was  ob- 
tained. In  his  letter,  which  consti- 
tuted the  agreement,  he  said  to  B. 
'*  I  do  not  expect  you  to  sell  under 
485.  and  50s,,  but  do  as  you  like." 
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ALIEN. 


ARSON. 


When  B.  had  sold  a  part  of  the  300 
copies,  he  went  into  partnership  with 
C,  and  transferred  all  his  stock  at 
the  cost  price.     He  also  sold  some 
copies  at  4i5s.  and  46$, — A.,  in  con- 
travention of  his  agreement,  sold  un- 
der  the  stipulated  prices;    but,   on 
being  threatened  with  proceedings  by 
B.,  persuaded  D.,  who  had  purchased 
the  principal  part,  to  consent  to  give 
them  back,  if  it  would  satisfy  B. — D. 
had  an  interview  with   B.,  and  told 
him  this.     D.  said,  that  he  under- 
stood the  arrangement  was  a  settle- 
ment of  the  difference,  and  that  B. 
went  away  from  the  interview  per- 
fectly satisfied : — Held,  in  an  action 
by  B.  against  A.  for  a  breach  of  the 
agreement,   that  neither  the  under- 
selling by  B.  nor  the  transfer  of  the 
stock  to  die  partnership,  were  grounds 
of  nonsuit;  but  that  the  arrangement 
with  D.  was  an  answer  to  the  action, 
if  the  jury  thought  it  made  an  end  of 
the  dispute  between  the  parties.  Held, 
also,  that,  on  the  question  of  damages, 
it  \night  be  considered  whether  B.'s 
own  underselling  had  or  had  not  con- 
tributed to  affect  the  price  of  the  work 
in  the  market.  Benning  v.  Dove,  427 

ALIEN. 

1 .  A.  resided  in  Pennsylvania  before 
the  declaration  of  American  indepen- 
dence, and  he  had  a  son,  B.,born  there 
also  before  that  period.  In  1783,  A. 
came  to  England,  to  get  compensation 
for  losses  as  an  American  loyalist.  In 
178^,  A.  returned  to  Pennsylvania, 
where  he  died.  B.  never  was  in 
England.  Semhle^  that  both  A.  and 
B.  were  American  subjects,  and  that 
A.  became  so  by  returning  to  Penn- 
sylvania in  ]  785 ;  and  that  a  claim 
to  lands  could  only  (if  at  all)  be  made 
through  them  under  the  stat.  37  Geo. 
3,  c.  97,  s.  24.  Doe  d.  Stanshury  v. 
Arkwrisht,  575 

a.  Vvhat  A.  said  in  England  as  to 
why  he  came,  is  evidence.  Ibid. 


AMERICAN. 

See  Alien. 

APOTHECARY. 

A  diploma  of  M.D.  from  tfae.Uiu- 
versify  of  St.  Andrew's,  in  SootlaDd,ii 
no  defence  to  an  action  for  penahiei 
under  the  55  Geo.  3,  c.l94,  •.20,fcr 
practising  as  an  apothecary,  witboa 
having  obtained  a  certificate  from  tk 
Apothecaries'  Company ;  aad^tedk, 
that  a  similar  diploma  from  an  £n|* 
lish  university  would  not  be  so.  Tk 
Apothecaries^    Company  v.  Colhi, 

519 

APPREHENSION. 

See  Impribonicskt. 
Magistrates  have  do  audionty  to 
detain  a  person  known  to  them,  ti 
some  other  person  makes  a  duf 
against  him .  Before  they  deuis  i 
known  person,  they  should  hafci 
charge  actually  made.  Rexw.Binii, 

ARSON. 
See  Outhouse. — Lord  CmKf  Jw* 

TICE   l'lNl>AI.'s    ChAROX,  p.i6o,M. 

1.  If  a  person  set  fire  to  a  stack,  tk 
fire  from  which  is  likely  to  and  wbid 
does  communicate  to  a  bani,wM 
IS  thereby  burnt,  the  person  is  in- 
dictable for  burning  the  bam.  Rei^- 
Cooper,  555 

2.  A  prisoner  tried  at  the  mow 
for  arson,  on  Wednesday,  the  20tk  of 
March,  was,  on  Monday  the  18* 
served  at  the  prison  with  a  ootice  lo 
produce  a  policy  of  insurance.  TV 
commission-day  was  Friday,  thelSd^ 
and  the  prisoner's  home  was  ten  mikf 
from  the   assize    towni-^HeH  thit 

r!?,."^'*^^  was  served  too  late.  /fexf. 
Ellicomhe,  5JJ 

^  J  ^^^»  al«o,  that  the  intent  tod^ 
fraud  an  insurance  oflBce  beiogdiarged 
in  the  indictment,  v^as  not  such  notice 
to  the  prisoner  as  would  make  a  no- 
tice to  produce  the  policy  nnnecef 
sary.  "^  yy. 


ATTORNEY. 

ASSAULT. 

1.  One  of  tbe  marshals  of  (he  city 
pf  London,  whose  duty  it  was,  on  the 
day  of  a  public  meeting  in  (he  Guild- 
hall, to  see  tliat  a  pastage  was  kept 
for  the  transit  to  their  carriages  of 
the  members  of  the  corporation  and 
others,  directed  a  person  in  the  front 
of  a  crowd  at  the  entrance  to  stand 
back,  and,  on  being  told  by  him  that 
he  could  not  for  those  behind  him, 
struck  him  immediately  on  the  face, 
saying  that  he  would  make  him'. — 
Held,  that  in  so  doing  the  marshal 
exceeded  his  authority,  and  that  be 
should  have  confined  himself  to  the 
use  of  pressure,  and  should  have  wait- 
ed a  short  time  to  afford  an  opportu- 
nity for  removing  the  party  in  a  more 
peaceable  way.  Imatoay.Cope,  19S 

S,  Ifone  of  two  persons,  lighting, 
unintentionally  strikes  a  third,  he  is 
answerable  in  an  action  for  an  assault, 
and  the  absence  of  intention  can  only 
be  urged  in  mitigation  of  damages. 
Jamet  v.  Campbell,  372 

ATTORNEY. 
i'M  Evidence,  8,  18,  19. 

1.  A.  brought  an  action  for  an  at- 
torney's bill  against  B.,  but  only  reco- 
vered a  small  sum  for  money  lent,  as 
there  had  been  no  hill  dehvered: — 
Held,  that  A.  might  recover  the 
amount  of  tlie  attorney's  bill  in  ano- 
ther action,  brought  atlcr  the  bill  was 
delivered,  although  this  was  a  part  of 
his  demand  in  the  first  action;  and 
that  it  Has  not  necessary  that  he 
should  have  been  nonsuited  in  the  first 
action  to  entitle  him  to  bring  the  se- 
cond. Hemirtg  v.ffilton,  5i 

2.  An  attorney  brought  an  action 
against  the  petitioning  creditor,  under 
a  commission  of  bankrupt,  for  busi- 
ness done  previous  (o  the  assignment : 
— Held,  that,  notwithstanding  the 
1 4th  sect,  of  the  bankrupt  act  (U  Geo. 
4,  c.  16),  he  might  maintain  the  ac- 
tion without  proof  tbat  his  charges 


AUTHOR. 


had  been  allowed  by  the  ci 
ers,  according  to  the  provisions  of 
that  section,  as  the  whole  was  matter 
of  investigation  before  the  taxing  of- 
ficer. Fiiher  V.  Filmer,  9i 

3.  When  two  persons  are  in  part- 
nership as  attornies,  it  is  sufficient, 
under  the  statutes  3  Jac.  1,  c.  7,  and 
2  Geo.  2,  c.  23,  if  their  hill  for  busi- 
ness done  is  signed  in  the  name  of  the 
firm,  without  the  Christian  name  of 
either  partner.  Smith  v.  Broitn,     94 

4.  An  attorney  in  a  cause  is  not 
answerable  for  the  absence,  neglect, 
or  want  of  attention  in  the  counsel 
engaged  in  it.  Lomryv.  Guilford,  XSi 

5.  Two  persons  in  partnership  as 
attornies  may  recover  in  a  joint  action, 
for  buiiitess  done  in  the  Palace  Court, 
although  it  appear  that  one  of  them 
only  was  a  person  entitled  to  practise 
in  that  court.  Arden  v.  Tucker,    i!48 

G,  An  attorney  cannot  be  asked 
whether  A.  applied  to  him  to  draw  a 
certain  deed,  nor  whether  A.  asked 
bis  advice  for  a  lawful  or  an  unlawful 
purpose.  Doe  6,  Skellard  v.  Harrit, 
592 

7.  The  protection  of  communica- 
tions made  by  a  client  to  his  attonKy 
applies  to  all  cases  in  which  the  rela- 
tion of  attorney  and  client  subsiats, 
and  to  all  (»ses  where  the  client  ap- 
plies to  the  attorney  in  bis  profes- 
sional capacity.  Ilnd. 

AUTHOR. 
I.  An  author  was  engaged  to  write 
for  a  certain  sum  an  article  to  appear 
among  others  in  a  work  called  "  The 
Juvenile  Library."  Before  he  bad 
completed  his  article,  and  before  any 
portion  of  it  was  published,  the  work 
in  which  it  was  to  appear  wa>  discon- 
tinued:— Held,  that  the  publishers 
were  not  entitled  to  claim  the  com- 
pletion of  the  article,  that  it  might  be 
published  in  a  separate  form  for  ge- 
neral readers,  but  were  bound  to  pay 
the  author  a  reasonable  sum  for  tbe 
part  which  he  had  prepared.     Held, 


610 


BANKRUPT. 


BILL  OF  EXCHANGE. 


also,  that  such  reasonable  sum  was 
recoverable  on  a  quantum  meruit  in  a 
common  count  for  work  and  labour. 
Planche  v.  Colbum,  58 

2.  If  A.,  being  the  author  of  a  law 
book,  sell  the  copyright  to  B.,  and  B. 
publish  a  third  edition  of  the  work 
edited  by  another,  but  not  stated  to 
be  so,  and  which  purchasers  were 
likely  to  suppose  was  edited  by  A., 
such  edition  having  errors  and  mis- 
takes in  it  calculated  to  injure  the  re- 
putation of  A.  as  an  author: — Held, 
at  Nisi  Prins,  that,  for  this,  an  action 
lies  by  A.  against  B.  The  question, 
whether  an  edition  purports  to  have 
been  edited  by  A.  is  a  question  for 
the  Jury ;  but  the  question,  whether 
the  alleged  errors  and  mistakes  be  so 
or  not,  and  whether  they  are  such  as 
are  calculated  to  injure  the  reputation 
of  A.  as  an  author,  are  questions  for 
the  Court.  Archhold  v.  Sweet,     219 

BAIL. 

1 .  One  of  the  bail  was  called  as  a 
witness  for  the  defendant  and  object- 
ed to ;  but  on  a  sum  equal  to  double 
the  amount  sworn  to  being  deposited 
with  the  marshal  of  the  L.  C.  B.,  his 
Lordship  struck  the  witness's  name 
out  of  the  bail  piece,  and  he  was  exa- 
mined. Pearcy  v,  Fleming,  503 

2,  In  an  action  against  the  sheriff 
for  refusing  to  take  bail,  it  is  no  an- 
swer to  the  action  that  the  party  ar- 
rested did  not  tender  a  bail  bond.  The 
sheriff  is  to  prepare  the  bond.  But, 
semble,  that  he  is  entitled  to  be  paid 
for  so  doing  by  the  party  arrested. 
Millne  v.  Sir  M.  Wood,  5S7 

BANKRUPT. 

See  Concordat. — Evidence,  8. — 
Maliciously  suing  out  a  Commis- 
sion OF  Bankrupt. 

1.  A.  was  entitled  to  commission 
for  introducing  to  a  tradesman  a  pur- 
chaser for  his  business,  which  was  to 
be  paid  on  tlie  completion  of  the  bar- 


gain. After  he  had  introduced  the 
purchaser,  but  before  the  matter  was 
settled,  he  became  bankrupt,  and  his 
assignees  brought  an  action  for  the 
commission,  which  they  ailerwards 
discontinued,  and  wrote  to  him,  say- 
ing that  they  disclaimed  all  right  to 
the  money.  A.  upon  this  brought  an 
action  in  his  own  name: — Held,  that 
he  was  not  entitled  to  recover.  //»/- 
lary  v.  Morris,  6 

2.  A  bankrupt  is  not  indictable  on 
the  Stat.  6  Geo.  4,  c.  16,  8.112,  for 
concealing  his  books  till  after  he  has 
concluded  his  last  examination.  Rex 
v.  Walters,  138 

3.  Parol  evidence  of  any  thing  that 
a  bankrupt  says  at  the  time  of  his  last 
examination  cannot  be  received,  al- 
though it  should  appear  that  no  part 
of  what  he  said  was  taken  down  in 
writing.  Ibid, 

4.  Whether,  on  such  an  indictment, 
the  petitioning  creditor  is  a  compe- 
tent witness  to  prove  the  petitioning 
creditor's  debt — Quaere,  Ibid, 

5.  Where  the  bankruptcy  of  a 
party  is  stated  in  an  allegation,  in  an 
indictment  for  a  conspiracy,  the  as- 
signment cannot  be  received  as  evi- 
dence in  support  of  such  allegation, 
unless  it  be  proved  by  the  subscribing 
witness.  Rex  v.  Pope,  208 

BIGAxMY. 

On  an  indictment  against  a  man  for 
bigamy,  it  appeared  that,  for  the  pur- 
pose of  concealment,  the  second  wife 
was  married  by  a  name  by  which  she 
had  never  been  known : — Held,  that 
this  was  no  answer  to  the  charge,  al- 
though, if  the  first  marriage  had  taken 
place  under  such  circumstances,  that 
would  have  been  thereby  rendered 
void.  Rex  v.  Penson,  412 

BILL  OF  EXCHANGE. 

See  Composition,  2. — Evidence,  9. 
— Witness,  3. 

1 .  A  publican  took  from  a  person. 


BILL  OF  EXCHANGE. 


BOND. 
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who  boarded  and  lodged  in  his  house, 
a  bill  and  a  note,  both  at  one  time,  for 
liis  score,  part  of  which  consisted  of 
a  demand  for  spirits,  but  not  to  the 
amount  of  either  bill  or  note ;  money 
was  also  paid  on  account : — Heldy  in 
an  action  on  the  securities,  that,  al- 
though they  were  given  at  the  same 
time,  the  plaintiff  might  recover  on 
one  of  them,  and  also  that  he  might 
apply  the  money  paid  in  reduction  of 
the  demand  for  spirits,  although  such 
demand  could  not  be  recovered^  in 
consequence  of  the  act  of  24  Geo.  3, 
c.  40.     Crookshank  y.  Rose,  19 

2.  Where  a  bill  is  by  the  acceptor 
made  payable  at  a  particular  place 
which  is  not  his  residence,  proof  of 
presentment  at  that  place  is  not  suffi- 
cient in  an  action  against  the  drawer, 
without  proof  of  the  acceptor's  hand- 
writing. Sedgwick  V.  Jager,         199 

3.  Semhle^  that  an  indorsee  for  va« 
lue,  who  receives  part  payment  from 
the  drawer  of  an  accommodation  bill, 
and  takes  a  new  bill  to  give  time  for 
the  payment  of  the  remainder,  does 
not  thereby  discharge  the  acceptor, 
unless  he  was  aware  that  the  accept- 
ance had  been  given  for  the  drawer's 
accommodation.  Rolfev.Wyatt,  181 

Whether,  if  he  knew  that  fact,  it 
would  make  any  difference — Qucerc. 

Ibid. 

4.  The  traveller  of  a  tradesman  in 
London  called  on  his  employer's  debt- 
or in  the  country,  and,  being  unable  to 
obtain  cash,  consented,  at  the  request 
of  the  debtor,  to  take  an  acceptance 
for  the  amount,  and  wrote  the  whole 
form  of  a  bill  except  the  name  of  the 
drawer,  and  sent  it  up  to  his  employer, 
telling  the  debtor  that  he  did  not  think 
it  would  be  satisfactory.  The  em- 
ployer kept  the  bill,  but  did  not  put 
his  name  to  it  as  drawer.  The  tra- 
veller had  no  authority  to  sign  bills, 
but  was  in  the  habit  of  sending  them 
up  without  a  drawer's  name,  to  pre- 
vent risk  by  loss: — Held,  that  these 
facts  did  not  amount  to  proof  of  the 


drawing  of  a  bill  so  as  to  prevent  the 
creditor  from  recovering  for  his  ori- 
ginal demand,  before  the  instrument 
purporting  to  be  a  bill  became  due. 
Fyse  V.  Clarke,  403 

5.  An  offer  on  the  part  of  the  in- 
dorser  of  a  bill  to  pay  part  of  the 
amount,  and  the  costs,  and  to  give  a 
warrant  of  attorney  for  the  residue, 
will  not  dispense  with  the  proof  of 
notice  of  dishonour.  Standage  v. 
Creighton,  406 

6.  It  was  proved,  in  an  action 
against  the  indorser  of  a  bill  of  ex- 

!  change,  that,  two  months  after  it  was 
due,  it  was  produced  to  him,  and  in- 
quiries were  made  as  to  the  drawer 
and  acceptor;  upon  which  he  said, 
that  if  the  holder  would  take  lOs,  in 
the  pound,  he  would  secure  it : — Held, 
sufficient  to  dispense  with  proof  of 
notice  of  dishonour.  Dixon  v.  Elliott, 

437 

7.  A  bill  of  exchange  for  twenty- 
Jive  seventeen  shillings  and  three 
pence,  is  a  bill  of  exchange  for  twen- 
ty-five pounds  seventeen  shillings  and 
three  pence,  and  may  be  declared  on 
as  such.  Phipps  v.  Tanner,  488 

8.  A.  procured  a  banking  company 
to  advance  100/.  on  a  bill  of  ex- 
change for  300/.,  A.  giving  the  com- 
pany his  guarantie  for  the  amount 
so  advanced,  but  having  no  other  in- 
terest in  the  bill: — Held,  that  A. 
might  recover  the  whole  amount  of 
the  bill  in  an  action  against  the  ac- 
ceptor, and  not  merely  the  amount 
for  which  he  gave  his  guarantie.  Reid 
V.  Fumival,  499 

9.  In  an  action  on  a  bill  of  ex- 
change, where  the  defence  is  that  the 
bill  had  been  altered,  the  defendant 
cannot  go  into  evidence  to  shew  that 
other  bills  had  been  likewise  altered. 
Thompson  v.  Mosely,  501 

BOND. 

See  Stamp. 
A  bond  was  executed  by  a  person 
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who  could  not  write: — HeU  that  if 
there  was  no  other  plea  besides  non 
est  factum^  the  defendant's  counsel 
could  not  ask  whether  the  bond  was 
read  over  to  the  defendant  before  he 
signed  it,  nor  what  was  the  transaction 
respecting  which  it  was  given.  Cran- 
brook  V.  Dadd,  402 

BRIBERY. 

See  Treating. 

1  .,Two  of  the  electors  of  a  borough 
went  to  a  banker  there,  and  said,  they 
wished  to  draw  checks  upon  the  bank. 
The  banker  promised  to  honour  any 
checks  they  might  draw.  The  checks 
drawn  were  signed  by  one  only,  but 
the  account  in  the  banker's  books  was 
opened  in  the  joint  names: — Held^ 
that  they  might  maintain  a  joint  ac- 
tion against  the  candidate  in  whose 
interest  they  were,  if  he  adopted  the 
payments  made.  Bremridgev,  Camp- 
bell, 1 86 

2.  Semble,  that,  where  the  same  sum 
is  given  to  every  voter  coming  from 
the  same  place  to  an  election,  for  his 
travelling  expenses,  it  is  bribery ;  and 
it  is  not  the  less  so,  though  all  the 
candidates  agree  in  the  payment  of 
the  same  amount.  But  it  is  for  the 
jury  to  say,  in  an  action  by  an  agent 
of  the  candidate  to  recover  the  amount 
from  his  principal,  whether  the  money 
was  bondjide  paid  for  expenses,  and 
expenses  only.  Ibid, 

BUILDING  ACT. 

The  building  act,  14  Geo.  3,  c.  78, 
s.  100,  limits  actions  to  be  brought 
within  three  months.  A.  had  begun 
to  build  a  party  wall,  partly  on  the 
soil  of  B.,  more  than  three  months 
before  the  action,  but  had  not  com- 
pleted it  till  within  that  time: — Held, 
that  B.  might  recover  for  such  part 
of  the  trespass  as  was  committed 
within  the  time  limited;  but  that,  if 
nothing  had  been  done  within  the  three 


months,    he  must  bring  ejectment. 
Trotter  v.  Simpson^  51 

BURGLARY. 

If  a  married  woman  take  a  house, 
in  which  a  burglary  is  committed,  the 
house  must  be  laid  as  the  house  of 
the  husband,  although  she  be  living 
separate  from  him.  Rex  v.  Smyth^  20 1 

CARRIER. 
See  Stage  Coach. 

1.  In  stating  the  termini  of  the 
journey  in  declaring  against  a  carrier, 
the  word  London  will  be  taken  as  a 
nomen  coUectivunif  including  all  that 
is  commonly  so  called,  and  not  the 
city  merely.     Beckford  v.  Crutmellj 

242 

2.  If  a  carrier  directs  goods  to  be 
sent  to  a  particular  booking  office,  he 
is  answerable  for  the  Diligence  of 
the  booking  office  keeper.  Colepep" 
per  V.  Good,  380 

3.  In  an  action  against  the  carrier, 
the  person  at  the  booking  office  who 
delivered  the  goods  to  the  carrier,  is  a 
competent  witness  to  prove  the  state 
in  which  they  were  delivered.     Ibid, 

CATTLE. 

If  A.  set  fire  to  a  cow-house  and 
burn  to  death  a  cow  which  is  in  it,  A. 
is  indictable  under  the  statute  7  &  8 
Geo.  4,  c.  30,  s.  16,  for  killing  the 
cow.  Rex  V.  Haughton,  559 

CERTIFICATE  FOR  EXECU- 
TION. 

1.  Practice  as  to  certificates  for 
execution,  under  the  statute  1  Will.  4, 
c.  7,  s.  2.  Barford  v.  Nelson,  8 

2.  Incases  of  ejectment,  the  certi* 
ficatc  of  the  Judge  must,  under  the 
Stat.  1 1  Geo.  4,  c.  70,  s.  38,  be  for 
immediate  possession,  or  the  case 
must  take  its  ordinary  course;  but  if 
the  Judge  should  think  that  some 
time  ought  to  be  allowed  to  the  de- 
fendant, he  will  grant  a  certificate  for 
immediate  possession,  the  lessor  of  the 
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plaintiff  undertaking  not  to  enforce  it 
for  a  certain  time.  Doe  d.  Packer  v. 
Hilliard,  132 

CHARITABLE  INSTITUTION. 

!•  A  member  of  a  committee  of 
management,  taking  an  active  part  in 
the  concerns  of  a  charitable  institu- 
tion supported  by  voluntary  contribu- 
tions, is  liable  for  goods  furnished  by 
a  tradesman  for  the  use  of  the  insti- 
tution, although  it  appear  that  such 
tradesman  did  not  furnish  them  on 
any  contract  with  the  committee,  but 
having  at  first  furnished  goods  on  the 
credit  of  an  individual,  who,  previous- 
ly to  the  formation  of  a  committee, 
had  the  sole  management,  continued 
to  send  them  in  afterveards  on  orders 
given,  as  before,  by  the  servants  of 
the  institution,  without  any  inquiry  as 
to  who  was  liable  to  pay  him.  Glenes- 
ter  v.  Hunter,  62 

2.  If  a  builder  do  work  at  an  in- 
tended hospital  on  the  order  of  the 
physician  and  surgeon,  they  being  an- 
nounced to  deliver  lectures  there,  and 
being  members  of  the  provisional  com- 
mittee, such  builder  is  not  bound  to 
look  solely  to  the  funds  of  the  hospi- 
tal for  payment,  but  may  sue  the  per- 
sons who  gave  the  orders,  unless  he 
was  distinctly  informed  that  the  deal- 
ing was  to  be  on  the  terms  of  looking 
for  payment  to  the  funds  of  the  hos- 
pital only.  Pink  v.  Scudamore,       71 

CLERK. 
See  Parish  Clerk. 

CLOTH  TRADE. 

SembUf  that  there  is  not  any  cus* 
torn  in  the  cloth  trade,  by  which  a 
tailor,  who  receives  cloth  from  a  clo- 
thier which  he  does  not  approve,  is 
bound  to  pay  for  it,  if,  when  sent 
back,  it  does  not  reach  the  seller,  un- 
less he  shews  that  he  has  delivered  it 
to  the  seller's  order  in  writing.  Da- 
vies  V.  Halton,  69 


COMMENCEMENT  OF 
ACTION. 

See  Time. 

COMPOSITION. 

1.  A.,  being  a  creditor  of  B.,  had 
executed  a  composition  deed,  in  which 
it  was  stipulated  that  the  debt  should 
be  paid  at  6s.  in  the  pound,  by  pro- 
missory notes.  Af^er  executing  this 
deed,  A.  obtained  payment  from  B. 
in  full : — //eW,  that  B.  could  not  re- 
cover back  the  difference  between  the 
full  amount  and  Gs,  in  the  pound, 
without  proving  that  the  composition 
notes  had  been  paid,  or  giving  some 
evidence  that  would  be  equivalent  to 
such  proof.    fVard  v.  Bird,  229 

2.  A.  advanced  100/.  to  B.on  the 
joint  and  several  promissory  note  of 

B.  and  C,  the  latter  at  that  time  ow- 
ing A.  65/.  on  his  own  account.  C. 
failed,  and,  at  a  meeting  of  his  credi- 
tors, A.  and  others  entered  into  a  re- 
solution that  C.  should  assign  certain 
property  for  the  benefit  of  his  credi- 
tors; and  that  his  creditors  should 
give  him  a  release.  A.,  at  the  meet- 
ing, stated  his  debt  to  be  65/.,  and  he 
afterwards  received  a  dividend  on  that 
sum ;  subsequently  to  this  B.  failed : 
— Held,  that  A.  could  not  then  sue 

C.  on  the  promissory  note.  Seager  v. 
Billington,  4i56 

CONCORDAT. 

Where  parties  have  become  bank- 
rupt in  France,  but  have  been  rein- 
stated in  their  affairs  by  a  concordat; 
it  is  not  necessary  in  an  action  brought 
by  them  for  money  due  to  them  be- 
fore their  bankruptcy,  to  prove  that 
they  have  performed  their  part  of  the 
concordat,  but  they  should  shew  that 
the  action  is  brought  with  the  assent 
of  the  commissioners  named  therein. 
Orr  v.  Brovme,  414 

CONFESSION. 
1.  On  the  trial  of  a  prisoner,  who 
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lias  made  before  a  magistrate  a  vo- 
luntary confession  of  his  guilt,  pre- 
vious to  the  conclusion  of  the  evidence 
against  him,  which  confession  is  taken 
down  in  writing,  and  signed  by  the 
prisoner,  and  attested  by  the  magis- 
trate's clerk ;  the  proper  course  is,  for 
the  clerk  to  give  evidence  of  the  pri- 
soner's statements,  refreshing  his  me- 
mory by  the  written  paper.  Rex  v. 
Bell,  162 

%.  A  prisoner,  indicted  for  stealing 
two  heifers,  said :  "  I  drove  away  two 
heifers  from  '  the  World's  End  Dol- 
ver,* "  (i.  e.  Fen).  The  prosecutor's 
fanp  was  called  by  that  name,  but  he 
could  not  swear  that  there  was  not 
any  other  of  the  same  name  in  the 
neighbourhood : — ^e/£/,  insufficient  to 
warrant  a  conviction.  Rex  v.  Tuffs, 

167 

S.  A  prisoner  ought  to  be  told  by 
the  magistrate,  that,  if  he  makes  any 
statement,  it  may  be  used  as  evidence 
against  him;  and  that  he  must  not 
expect  any  favour  if  he  confesses:  but 
the  magistrate  ought  not  to  dissuade 
him  from  confessing.  Rex  v.  Green, 

312 

4.  A  girl,  accused  of  poisoning, 
was  told  by  her  mistress,  that  if  she 
did  not  tell  all  about  it  that  night,  a 
constable  would  be  sent  for  in  the 
morning  to  take  her  before  a  magis- 
trate; she  then  made  a  statement, 
which  was  held  to  be  not  admissible 
in  evidence.  Next  day,  a  constable 
was  sent  for,  and  as  he  was  taking 
her  to  the  magistrate,  she  said  some- 
thing to  him,  he  having  held  out  no 
inducement  to  her  to  do  so : — Held, 
that  this  was  receivable,  as  the  for- 
mer inducement  ceased  on  her  beins 
put  mto  the  hands  of  the  constable. 
Rex  V.  Richards,  318 

5,  The  committing  magistrate  had 
told  a  prisoner,  that  he  would  do  all 
that  he  could  for  him  if  he  would 
make  a  disclosure;  aOer  this,  the  pri- 
soner made  a  statement  to  the  turn- 
key of  the  prison,  who  held  out  no  in-  > 


duceroent  to  the  prisoner  to  confess: 
— Held,  that  what  the  prisoner  said 
to  the  turnkey  could  not  be  received 
in  evidence,  more  especially  as  the 
turnkey  had  not  given  the  prisoner 
any  caution.  Rex  v.  Cooper,         535 

6.  A  man  and  woman  being  appre- 
hended on  a  charge  of  murder,  an- 
other woman,  who  had  the  female  pri- 
soner in  custody,  told  her,  that  she 
"  had  better  tell  the  truth,  or  it  would 
lie  upon  her,  and  the  man  would  go 
free :" — Held,  that  a  declaration  of  the 
female  prisoner,  made  to  this  woman 
afterwards,  was  not  receivable  in  evi- 
dence. Rex  V.  Enoch,  539 

7.  A  statement  relating  to  an  of- 
fence, made  upon  oath  by  a  person 
not  at  the  time  under  suspicion,  is  ad- 
missible in  evidence  against  him,  if  he 
be  afterwards  charged  with  the  com- 
mission of  it.  Rex  V.  Tubby,         530 

CONSTABLE. 

See  Forcible  Entry,  3. — Imprison- 
ment. 

CONTRA  PACEM. 

See  Indictment,  3. 

CONVICTION. 
See  Deer. — Evidence,  3. 

COPYRIGHT. 
See  Author,  2. 

CORN  TRADE. 

By  custom  in  the  corn  market,  a 
buyer  may  pay  the  factor  upon  dis- 
count within  the  two  months  which 
constitute  the  ordinary  time  for  pay- 
ment, either  for  his  own  accommoda- 
tion, or  that  of  the  factor;  and,  there- 
fore, where  a  factor  stopped  payment 
after  he  had  received  the  money  for 
corn  sold,  but  before  the  expiration 
of  the  two  months,  it  was  held,  that 
the  principal  could  not  sue  the  buyer, 
but  must  look  to  the  factor.  Heisch 
V.  Carrington,  471 


COSTS. 

See  Expenses. — Landlord  and 
Tenant,  6. 

DEER. 
See  Park. 
On  an  indictment  under  the  stat. 
7  &  8  Geo.  4,  c.  29,  s.  26,  for  killing 
a  deer  after  a  previous  summary  con- 
viction, a  conviction  by  two  Justices 
of  the  previous  offence  was  put  in  :-^ 
Held,  that  such  a  conviction  naa  good. 
This  conviction,  in  stating  the  offence, 
did  not  state  the  place  at  irltich  it  was 
committed;  but  the  Justices,  in  award- 
ing the  distribution  of  the  penalty, 
awarded  it  to  the  overseers  of  D.  in 
the  aaid  county,  "  where  the  said  of- 
fence was  committed;" — Held,  sufli- 
cient.   Rexi.  IVeale,  131 

DEPOSITIONS. 
It  is  the  duty  of  a  magistrate  to  re- 
turn to  the  Judge,  not  only  the  depo- 
sitions of  witnesses,  but  also  any  con- 
fession taken  down  as  made  by  the 
prisoner;  and  It  is  no  excuse  for  not 
doing  so,  that  the  confession  was 
wanted  to  be  sent  before  the  Grand 
Jury.  Rex  v.  Fallowi,  508 

DETINUE. 

1.  If  A.,  without  the  authority  of 
B.,  pledges  his  property  with  C,  a 
joint  action  of  detinue  is  maintainable 
by  B.  against  both  A.  and  C.  Whe- 
ther in  such  an  action  a  verdict  may 
be  taken  against  one  defendant  only — 
Quare.  Garth  v.  Howard,  346 

2.  Statements  made  by  the  shop- 
man of  a  pawnbroker  who  is  left  in 
the  shop  to  answer  in  his  master's  ab- 
sence, can  only  be  received  in  evi- 
dence in  an  action  against  the  master, 
when  they  relate  to  transactions  which 
are  strictly  within  the  business  of  a 
pawnbroker ;  and  are  not  receivable 
if  they  relate  to  an  advance  of  money 
not  within  the  terms  of  the  Pawnbro- 
kers' Act.  Ibid. 


EJECTMENT.  615 

3.  If  the  jury,  in  such  a  case,  are 
satisfied  that  B.  held  out  A.  as  a  per- 
son  authorized  to  pledge  his  property 
for  the  purpose  of  raising  money,  they 
may  find  a  verdict  for  both  defen- 
dants. Ibid. 

DISTRESS. 

£»  Landlord  and  Tenant,  4,  5,  7. 

Receiver. 

The  carriage  of  A.,  being  on  the 
premises  of  B.,  was  seized  by  C.  for 
rent  due  by  B.  to  his  landlord,  D.  In 
an  action  of  trover  brought  by  A. 
against  C,  a  witness  proved  that  B. 
had  held  the  premises  of  D.  for  more 
than  a  year,  but  that  he  had  a  lease  of 
them  : — Held,  that  the  lease  must  be 
produced  and  given  in  evidence,  and 
that  B.'b  acquiescence  in  the  distress 
would  not  dispense  with  such  proof. 
Shepherd  i.Ca/e,  418 

DOG. 

See^K-BX.,  1. 

].  In  an  action  against  a  party  for 
keeping  a  dog  accustomed  to  bite 
mankind,  ii  is  not  essential  that  the 
dog  should  be  bis ;  if  he  harbours  the 
dog,  or  allows  it  to  be  at  and  resort 
to  his  premises,  that  is  sufficient. 
M'Kone  V.  Wood.  1 

S.  In  an  action  for  not  sufficiently 
securing  a  fierce  dog,  kept  by  the  de- 
fendant, and  by  which  the  plaintiff  waa 
bitten,  the  plaintiff  may  recover,  not- 
withstanding he  had,  on  a  previous 
day,  been  warned  against  going  near 
the  dog,  if  the  jury  think  that  the  ac- 
cident was  not  occasioned  by  the  plain- 
tiff's own  carelessness  and  want  of 
caution.  Ctirti*  v.  MUU,  489 

DURESS. 
See  Machine  Breaking. 

EJECTMENT. 
See  Certificate  for  Execution,  2. 
— Landlord  and  Truant,  2. — 
Lwitatioh,  6. 
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EVIDENCE. 


ELECTING. 

A.  was  indicted  for  shooting  at  B., 
a  gamekeeper ;  there  being  another 
indictment  against  A.  for  night  poach- 
ing:— Held^  that  although  both  in- 
dictments related  to  the  same  trans- 
action, yet  these  were  offences  quite 
distinct  from  each  other,  and  that  the 
prosecutor  ought  not  to  be  put  to  his 
election  to  go  upon  one  indictment 
and  abandon  the  other.  Rex  v.  Hand- 
ley  ^  5Q5 

EMBEZZLEMENT. 

1,  A.  gave  his  clerk  5/.,  out  of 
which  he  was  to  pay  for  an  advertise- 
ment; he  paid  1/.,  but  told  A.  he  had 
paid  ZL  Os.  6(£.,  and  accounted  with 
A.  accordingly: — Held^  no  embezzle- 
ment ;  and  that,  if  in  such  a  case  the 
indictment,  besides  containing  a  count 
for  embezzlement,  contained  a  count 
for  a  larceny  charged  to  have  been 
committed  '*  in  manner  and  form 
aforesaid,"  the  prisoner  could  not  be 
convicted  on  that  count.  Rex  v.  Mur^ 
ray,  145 

2,  Where  a  party  is  charged  with 
embezzlement,  the  Judge,  before  the 
indictment  is  found,  will  order  the 
prosecutor  to  furnish  the  prisoner 
with  a  particular  of  the  charges,  if 
the  prisoner  make  an  affidavit  that  he 
does  not  know  what  the  charges  are, 
and  that  he  has  applied  to  the  prose- 
cutor for  a  particular,  and  it  has  been 
refused.  Rex  v.  Bootyman,  300 

3,  The  prisoner  had  worked  for 
the  prosecutor  sometimes  as  a  re- 
gular labourer  and  sometimes  as  a 
roundsman,  but,  at  the  time  in  ques- 
tion, he,  not  being  at  all  in  the  prose- 
cutor's service,  was  sent  by  the  pro- 
secutor to  get  a  check  cashed  at  a 
banker's,  for  doing  which  he  was  to 
be  paid  sixpence.  He  got  the  cash 
and  made  off*: — Held,  no  embezzle- 
ment, as  the  prisoner  was  not  a  ser- 
vant of  the  prosecutor  within  the 
meaning  of  the  stat.  7  &  8  Geo.  4, 
c.  20,  s.  47.  Rex  v.  Freeman^       554 
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EVIDENCE. 
See  Accomplice. — Adultery.  —  A- 
LiBN,  2. — Attorney,  6, 7. — Bank- 
rupt, 3, 4, 5. — Bill  of  Exchakge, 
9. — Bond. — Confession.  —  Deti- 
nue, 2. — False  Representation, 
3. — Forgery,  2,3, 6. — Insolvent, 
4, 5 . — Leoitimacy,  2. — Libel,  4, 5. 
— Lien,  1. — Machine  Breaking. 
— Manslaughter,  4.  —  Palace 
Court.  —  Paving.  — Payment  op 
Money  into  Court. — Perjury,  2. 
— Seisin. 

1.  Where  an  mdictment  is  founded 
on  a  written  instrument,  and  where 
the  instrument  itself  is  the  crime,  it  is 
receivable  in  evidence,  although  not 
stamped;  but  where  the  indictment 
is  for  an  offence  distinct  from  the  in- 
strument, and  the  instrument  be  only 
introduced  collaterally,  it  cannot  be 
received  unless  it  be  properly  stamp- 
ed. Rex  V.  Smyth,  201 

2.  Persons  who  cohabit  as  man  and 
wife,  after  a  marriage  de  facto,  sup- 
posed by  both  to  be  a  good  marriage 
in  law,  may,  after  the  marriage  is 
found  to  be  a  nullity,  give  in  evi- 
dence, in  a  Court  of  justice,  state- 
ments made  by  each  other  during  the 
cohabitation.   IVells  v.  Fletcher,      12 

3.  If  a  plea  justifying  a  libel  state 
that  an  information  was  laid  before  a 
magistrate,  an  examined  copy  of  the 
magistrate's  conviction,  reciting  the 
information,  is  sufficient  proof  of  the 
information.  Scarth  v.  Gardener,  38 

4.  In  slander,  the  words  imputed 
the  prescribing  of  medicines  in  im- 
proper doses,  and  the  defendant  jus- 
tified:— Held,  that  medical  books, 
which  were  stated  by  the  medical 
witnesses  to  be  works  of  medical  au- 
thority, could  not  be  put  in,  to  shew 
that  such  doses  were  sanctioned ;  but, 
that  the  medical  witnesses  might  be 
asked  their  judgment,  and  the  grounds 
of  it,  which  might  in  some  degree  be 
founded  on  these  books  as  a  part  of 
their  general  knowledge.  Collier  v. 
Simpxon,  73 


EVIDENCE. 


EVIDENCE. 
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5.  A.  brought  an  action  against 
the  sheriff  for  a  false  return  of  nulla 
bona  to  a  ^,  fa.  issued  against  the 
goods  of  B.  B.  had  filed  a  bill  of 
discovery  against  A.,  on  which  there 
had  been  a  decree  or  order,  that  A . 
should  bring  into  the  Court  of  Chan- 
cery all  letters  written  by  B.  or  any 
other  person  to  him  respecting  the 
original  debt.  A.,  under  this  decree 
or  order,  brought  in  various  letters : 
— Held,  that  none  of  them  could  be 
read  in  evidence  on  the  part  of  the 
defendant  in  the  present  action,  with- 
out first  putting  in  the  bill  and  an- 
swer. Hewitt  V.  Piggott,  75 

6.  The  statements  in  a  special  plea, 
on  which  judgment  has  been  given  for 
the  plaintiff  on  demurrer,  cannot  be 
used  at  the  trial  of  the  cause  as  an  ad- 
mission on  the  record  by  the  defen- 
dant; but  the  cause  must  be  tried  on 
the  general  issue,  without  any  refer- 
ence to  the  special  pica  at  all.  Firmin 
V.  Crucifix,  98 

7.  If,  in  a  case  of  felony,  a  witness 
for  the  prosecution  is  too  ill  to  attend 
the  assizes,  this  is  a  good  ground  for 
postponing  the  trial,  but  will  not  au- 
thorize the  reading  the  deposition  of 
the  witness  taken  before  the  magis- 
trate. Rtx  V.  Savage,  143 

8.  A  conversation  between  a  client, 
who  afterwards  becomes  bankrupt, 
and  his  attorney's  clerk,  on  the  sub- 
ject of  his  affairs,  is  a  privileged  com-  I 
inunication,  and  cannot  bo  given  in  i 
evidence  in  an  action  by  his  assignees, 
for  the  purpose  of  shewing  his  mo- 
tives. Bowman  V.Norton,  177 

9.  A  witness  formed  his  opinion  of 
the  hand- writing  of  a  party  from  hav- 
ing observed  it  signed  to  an  affidavit 
used  in  the  cause  (on  a  motion  to 
postpone)  by  the  counsel  for  the  party 
against  whom  it  was  proposed  to  be 
proved: — Held,  sufficient.  Smiths. 
Sainshury,  196 

1 0.  A  witness  is  not  only  not  bound 
to  answer  a  question,  the  answer  to 
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which  would  criminate  him,  but  he  is 
not  hound  to  answer  any  question,  the 
answer  to  which  would  tend  to  crimi- 
nate him.  A  witness  is,  therefore,  not 
bound  to  answer  whether  he  wrote  an 
advertisement  referring  to  libellous 
letters  which  the  prosecutor  had  re- 
ceived ;  and,  though  he  is  bound  to 
answer  whether  he  knows  in  whose 
handwriting  it  is,  he  is  not  bound  to 
name  the  person,  as  it  may  be  himself. 
Rex  v.  Slaney,  213 

1 1 .  A  clerk  w)io  has  seen  numer- 
ous letters  addressed  by  a  party  to  his 
employer,  and  has  acted  on  those  let- 
ters, may  prove  the  handwriting  of 
such  party.  Ibid. 

12.  An  information  for  a  libel  stated 
that  the  prosecutor  had  received  cer- 
tain anonymous  letters,  and  that  of 
and  concerning  those  letters  the  de- 
fendant published  a  libellous  placard. 
The  defendant  was  proved  to  have 
caused  the  placard  to  be  published. 
In  the  placard  it  was  asked  if  the  pro- 
secutor had  not  received  certain  warn- 
ing. The  prosecutor  stated  that  he 
understood  that  to  refer  to  the  letters, 
and  that  he  should  not  have  under- 
stood the  meaning  of  the  placard  if 
he  had  not  rect^ived  the  letters:  — 
Held,  that  the  letters  might  be  read 
in  evidence  as  explanatory  of  the  pla- 
card, without  ])roof  of  the  handwriting 
of  them.  Ibid* 

13.  The  statements  in  a  special 
plea,  which  has  been  holden  bad  on 
demurrer,  are  not  evidence  for  the 
plaintiff  on  the  general  issue,  although 
the  jury  are  to  assess  damages  as  well 
as  to  try  the  case  on  the  general  issue. 
Montgomery  v.  Richardson^  247 

14.  Any  evidence  that  is  a  con- 
firmation of  the  original  case  cannot 
be  given  as  evidence  in  reply  ;  and  the 
only  evidence  that  can  be  given  in  re- 
ply, is  that  which  goes  to  cut  down 
the  defence  without  being  any  con- 
firmation of  the  original  case.  Rtxv, 
Hilditch,  299 
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EVIDENCE. 


EXPENSES. 


\5.  Where  the  examination  on  in- 
terrogatories  of*  an  absent  witness  is 
read  on  the  part  of  the  plaintiff, 
the  whole,  including  the  answers  to 
the  cross- interrogatories,  must  be 
read  as  part  of  his  case.  Ttmperley 
V.  ScotU  341 

16.  A  witness  cannot  be  called  to 
contradict  another  who  denies  having 
made  a  particular  statement,  if  such 
statement  was  not  of  a  fact,  but  only 
of  a  matter  of  opinion;  as  such  state- 
ment of  opinion  does  not  come  within 
the  rule  which  confines  contradictions 
to  matters  directly  connected  with  the 
issue  in  the  cause.   EUon  v.  Larkins, 

SS5 

17.  Written  admissions  made  for 
the  purpose  of  a  former  trial  may  be 
used  on  a  new  trial.  If  the  party 
who  made  them  wishes  to  withdraw 
them,  he  should  take  out  a  summons 
before  a  Judge,  in  order  to  obtain  his 
permission.  Ibid. 

1 8.  If  the  clerk  of  an  attorney  has 
the  management  of  a  cause,  what  he 
says  is  receivable  in  evidence,  the 
same  as  if  it  had  been  said  by  the  at- 
torney  himself.  Standage  v.  Creigh^ 
ton,  406 

19.  A  debtor,  being  in  prison, 
wrote  to  the  town  agents  of  his  cre- 
ditors* attornies,  requesting  them  to 
send  a  confidential  clerk  to  him,  with 
whom  he  might  communicate  on  the 
subject  of  his  creditors*  claim :  —Held, 
in  an  action  by  the  creditors  to  reco- 
ver the  claim,  that  what  the  debtor 
said  to  the  person  who  went  to  him  in 
consequence  of  his  letter,  was  receiv- 
able in  evidence,  even  though  the  sub- 
ject-matter of  the  communication  was 
an  offer  of  10*.  in  the  pound.  Hill  v. 
Elliott,  4^6 

20.  A  witness  for  the  defence  can- 
not be  asked  whether  he  has  heard  a 
witness  for  the  prosecution  commit 
perjury  on  the  trial  of  a  cause;  and,  in 
stating  whether  he  would  believe  that 
witness  on  his  oath,  he  must  do  so 
from  his  knowledge  of  the  witness's 


general  character,  and  not  from  kit- 
mg  heard  him  give  particular  etidetce 
on  a  particular  trial.  Rex  v.  Hemp,  465 
SI.  The  minute  book  of  a  Cost 
of  Quarter  Sessions  is  not  evideoeeof 
its  proceedings.  The  record  slvnld 
be  made  up  on  parchment,  and  as  a- 
amined  copy  prcxiuced  by  a  witDOi 
who  examincfd  it.  Rex  v.  Tkriug^  507 

22.  On  the  trial  of  an  indxtaot 
for  arson,  a  witness  for  the  proiea- 
tion  was  himself  in  custody  on  a  cbaife 
of  felony.  The  counsel  for  the  pri- 
soner wished  to  ask  him,  "  Hate  ]fra 
not  said  that  you  committed  the  of< 
fence  for  which  you  are  now  in  cntfD- 
dy?" — Held,  that  this  question  oo^^k 
not  to  be  put.     Rex  v.  Pegler,   Bi\ 

23.  What  a  party  says  is  etideas 
against  himself  as  an  admission,  sot- 
withstanding  it  may  relate  to  the  cot- 
tents  of  a  written  paper.  Eark  t. 
Picken,  Ht 

24.  The  counsel  for  the  proseo- 
tion  opened  tliat  he  should  call  A.aad 
B.  as  witnesses,  the  former  beinji 
King*s  evidence.  Both  before  »d 
after  those  persons  were  called  tbe 
prisoner's  counsel  were  allowed  to  ask 
the  other  witnesses,  whether  A.  and  B. 
were  not  persons  of  very  bad  cfaan^ 
ter.  Rex  v.  Nichols,  600 

EXPENSES. 

1.  On  the  trial  of  an  indictment (bt 
manslaughter,  the  surgeon  will  oaly 
be  allowed  for  his  attendance  oo  tk 
the  trial,  and  not  for  his  fee  for  op»- 
ing  the  body  hy  order  of  the  corona 
Rex  V.  Taylor^  501 

2.  The  Judge,  on  a  trial  for  mas- 
der,  has  no  power  to  allow  the  ex- 
penses of  the  witnesses  for  their  at- 
tendance at  the  coroner's  inquest  Ba 
V.  Rees,  soi 

3.  A  prosecutor  and  his  witnetfes 
were  bound  by  recognisances  to  pro- 
secute and  give  evidence  at  theasaiaei. 
They  attended  there,  and  preferred  ai 
indictment,  which  was  found.    Be 

\  prisoner   had    been  by  mistake  di»- 


FALSE  REPRESENTATION. 


FORGERY. 
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charged  by  proclamation  at  an  ad- 
journed sessions  which  preceded  the 
assizes,  and  had  absconded.  The 
Judge  allowed  the  expenses.  Butseni' 
bUt  that,  if  the  prosecutor  and  wit- 
nesses had  merely  appeared  at  the 
assizes  and  had  not  preferred  any  in- 
dictment, the  Judge  would  have  had 
no  power  to  allow  any  expenses.  Rex 
V.  Rohey,  552 

FALSE  PRETENCE. 
See  Forgery,  7. 

FALSE  REPRESENTATION. 

See  Warranty. 

1 .  A  tradesman  can  only  recover 
against  a  person  making  a  false  repre- 
sentation of  the  means  of  one  who  re- 
ferred to  him,  such  damage  as  is  justly 
and  immediately  referable  to  the  false 
representation.  Therefore,  if  the 
tradesman  gives  an  indiscreet  and  ill- 
judging  credit,  he  cannot  make  the 
referee  answerable  for  any  loss  occa- 
sioned by  it.   Corbett  v.  Brown,    ii6S 

2.  A  party  bought  a  ship  under  a 
representation  that  she  was  copper 
fastened.  He  ascertained  in  the 
course  of  a  few  days  that  she  was  not, 
but  did  not  make  any  complaint  to 
the  seller  till  several  months  after- 
wards, when  she  had  been  on  a  voy- 
age and  returned: — Held,  that  this 
delay  would  not  prevent  his  recover- 
ing, provided  the  action  was  in  other 
respects  maintainable.  Freeman  v. 
Baker,  475 

3.  Held,  also,  that "  Lloyd's  Regis- 
ter of  Shipping"  was  not  admissible 
in  evidence  to  shew  that  the  vessel  was 
considered  as  copper  fastened.    Ibid. 

4.  The  contract  stated,  that  the 
vessel  was  to  be  delivered  with  all  her 
stores  according  to  the  inventory. 
The  inventory  was  at  the  end  of  the 
advertisement  for  the  sale  : — Held, 
that  this  did  not  import  into  the  con- 
tract the  representation  as  to  the  vessel 


contained  in  the  advertisement,  as  the 
vessel  itself  was  not  mentioned  in  the 
inventory,  but  only  the  stores.  Ibid. 
5,  Thequcstions  for  the  jury  insuch 
a  case  are,  whether  the  vessel  was  in 
fact  copper  fastened;  and,  if  it  was  not, 
did  the  seller  know  that  it  was  not  ? 
and,  if  he  did,  did  he  use  any  means 
to  conceal  the  fact  from  the  buyer? 

Ibid. 

FORCIBLE  ENTRY. 

1 .  An  indictment  for  a  forcible  en- 
try cannot  be  supported  by  evidence 
of  a  mere  trespass ;  but  there  must  be 
proof  of  such  force,  or  at  least  such 
shew  of  force,  as  is  calculated  to  pre- 
vent any  resistance.    Bex  v.  Smyth, 

201 

2.  If  a  wife,  separated  from  her 
husband,  take  a  house  of  which  the 
husband,  with  the  landlord's  consent, 
obtains  possession  : — Semble,  that  if 
the  wife  come  with  others  and  make 
a  forcible  entry  into  this  house,  she 
may  be  convicted  on  an  indictment  for 
a  forcible  entry,  stating  it  to  be  the 
house  of  the  husband.  Ibid. 

3.  Where  a  constable  entered  a 
house  with  a  warrant  in  his  hand,  and 
searched  it,  and  for  such  entering  and 
searching  was  indicted  for  a  forcible 
entry: — Held,  that  his  counsel  might 
ask  the  witnesses  for  the  prosecution 
what  the  constable  said  at  the  time  as 
to  whom  he  was  searching  for.    Ibid. 

FORGERY. 

1.  A  forged  paper  was  in  the  fol- 
lowing form — "  Per  bearer  two  11-4 
superfine  counterpanes.  T.  Davis, 
E  Twell."  It  was  not  addressed  to 
any  person: — Held,  by  the  15  Judges, 
that  it  was  neither  an  order  nor  a  re- 
quest within  the  stat.  1  Will.  4,  c.  f>6, 
s.  10,  (the  forgery  consolidation  act). 
Bex  V.  Cullen,  1 1 6 

S.  On  an  indictment  for  forging  a 
check,  purporting  to  be  drawn  by  G. 
A.   upon  Messrs.  J.  L.  8c  Co.,  proof 
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FORGERY. 


that  no  i>er8on  named  G.  A.  keepa  an  i 
account  with  or  has  any  right  to  (Iran 
on  Messrs.  J.  L.  &  Co.,  is  primd/acU 
evidence  thatG.  A.  is  a  fictitious  per- 
son. Rexv.BackUr,  118 
3.  Where  abill  purported  to  beac- 
cepted  by  "  Samuel  Kniglit,  Market- 
place, Birmingham" — It  was  held,  on 
an  indictment  for  the  forgery  of  the 
acceptance, that  (he  result  of  inquirita 
made  at  Birmingliam  by  the  prosecu- 
tor, who  was  not  acquainted  with  the 
place,  nas  evidence  for  the  Jury, 
though  neither  the  best  nor  the  usual 
evidence  given  to  prove  the  non-ei- 
iitence  of  a  party  whose  name  is  used. 
Rex  V.King,  123 

4.  I'he  practice  of  issuing  county 
court  processes  in  blank  for  the  attor- 
nies  to  fill  up  after  they  have  been 
issued  by  the  county  clerk,  is  highly 
irregular ;  and  semble,  that  the  GUing 
up  of  a  county  court  summons,  or  al- 
teiing  a  dittringai  into  a  summons 
after  it  has  been  so  issued  in  blank,  is 
a  forgery  at  common  law.  Rex  v. 
Collier,  160 

5.  An  indictment  which  charges  a 
forged  check  to  be  "  a  warrant  and 
order  for  the  payment  of  money,  which 
■aid  warrant  and  order  is  in  the  words 
and  figures  following,"  is  good.  Jiex 
V.  CroKlher,  316 

6.  A  forged  check  on  the  W.  bank 
was  presented  for  payment  at  the  S. 
bank,  where  the  supposed  drawer 
never  kept  cash : — Held,  that  this  was 
sufficient  evidence  of  an  intent  to  de- 
fraud the  partners  of  the  S.  bank,  al- 
though tliere  was  no  probability  ot' 
their  paying  the  check,  even  if  it  had 
been  genuine.  Ibid. 

7.  A  personwho  obtained  goods  on 
delivering  a  forged  letter — "  I'leaae 
la  let  the  bearer  W.  T.  have  for  J.  It. 
4  yards  of  linen,"  signed  J.  H.,  is  not 
indictable  for  obtaining  goods  by  false 
pretence,  aa  this  is  uttering  a  forged  re- 
quest for  the  dehvery  ofgoods  whicli 
is  a  felony  under  sect.  1 0,  of  the  stat. 
1  Will.4,  c.  66.    Rexv.Efoni,     553 


GOODS  SOLD. 

GAME. 

See  Poach  tMO. 

I .  To  bring  a  party  within  tbc  bk 
52  Geo.  3,  c.  93,  for  not  prodadif  b 
game  certificate,  it  is  not  nectm; 
(hat  the  demand  of  it  should  be  mlt 
on  the  land  on  which  be  wii  f^ 
ing;  but  the  demaitd  must  be  radt 
BO  imtnediately  af^er  thepartybsil^ 
the  land,  as  to  form  a  part  of  iln  Hit 
transaction.    Scarth  t,  Gardettt,  ^ 

S.  It  is  not  necessary  that  the  p 
son  making  the  demand  sbooldpn' 
duce  any  certificate;  and  ifthewlifl 
party  reftisas  to  produce  his,  bttib 
the  risk  of  whether  the  peivn  it 
manding  is  one  having  a  right  ti>ii»ii 
such  demand.  /U 

3.  If  a  person  refuses  to  prodaa 
his  game  certificate,  or  to  tell  bimn 
or  residence,  the  person  demuidlii 
need  not  go  on  to  ask  in  whit  p^ 
if  any,  he  is  assessed  to  thegameiiiH 

GOODS  LET  ON  HIRE. 
See  Horse. 

GOODS  NOT   CONFORMABtl 

TO  CONTRACT. 

Where  a  party  contracted  to  np 

I  ply  and  erect   a  warm  air  apputti 

t  for  a  certain   sum:— WcW,  la  inv 

tion  for   the    prii-e,  (the  defence  ' 

which  was,  that  the  apparatus  ilidsi 

answer,)  that,    if  the  jury  tboogbi 

was  substantial  in  the  main,  thM| 

not  quite  so  complete  as  it  migiil ! 

under  the  contract,  and  could  be  a* 

good  at  a  reasonable  rate,  the  pnf 

course  would  be  to  find  a  venjicti 

the  plaintiff,  deducting  such  inm 

would   enable  the  defendant  lo 

what  was  requisite.     C^ler  v.  Cle 

i 

GOODS  SOLD. 

See  CH&aiTABLB  InsTinrno!. 

A.  sold  to  B.  a  butt  of  wine,  *h 

was  not  delivered.      B.  compoosi 

with  bis  creditors,  and  the  arootiW 


HIGH  TREASON. 


HUSBAND  AND  WIFE.     621 


the  wine  was,  by  A.'s  consent,  includ- 
ed in  the  composition.  The  compo- 
sition money  was  secured  by  bills,  and 
A.  had  a  claim  against  B.  beyond  the 
price  of  the  wine.  Before  the  whole 
of  the  composition  was  paid,  B.  de- 
manded the  wine  of  A.,  who  refused 
to  deliver  it: — Held,  that  he  was 
bound  to  deliver  it,  as  he  had  under- 
taken to  do  so;  and  that  the  doctrine 
with  respect  to  stoppage  in  transitu 
did  not  apply  under  the  circumstances. 
Nichols  V.  Hart,  179 

2.  A.,  a  publisher,  .had  for  some 
years  supplied  a  periodical  work  to 
W.  as  fast  as  the  numbers  came  out. 
W.  died,  and  A.,  not  knowing  of  his 
death,  continued  sending  the  numbers 
of  the  work  by  the  stage  coach,  ad- 
dressed to  W.  These  numbers  were 
received  by  B.,  who  had  succeeded  to 
the  property  of  W.,  and  there  was  no 
evidence  that  B.  had  ever  offered  to 
return  them: — Held,  that  A.  might 
maintain  an  action  for  goods  sold  and 
delivered  against  B.,  though  at  the 
time  of  the  deliveries  A.  was  not 
aware  of  the  death  of  W.  Weatherby 
V.  Banham,  228 

GUARANTIE. 

A  person  g'ave  a  guarantie  in  these 
words,  "  I  hereby  agree  to  be  answer- 
able for  the  payment  of  50/.  for  T. 
L.  In  case  T.  L.  does  not  pay  for  the 
gin,  &c.  he  receives  from  you,  I  will 
pay  you  the  amount :" — Held,  that  it 
was  not  a  continuing  guarantie.  iVt- 
cholson  v.  Paget,  SD5 

HIGH  TREASON. 

1.  If  a  true  bill  be  found  against  a 
person  for  high  treason,  the  Judge 
will,  on  the  application  of  the  counsel 
for  the  Crown,  order  the  Sheriff  to 
furnish  the  solicitor  to  the  'i'reasury 
with  a  list  of  the  persons  to  be  sum- 
moned on  the  jury,  that  a  copy  of 
it  may  be  delivered  to  the  prisoner. 
Bex  v.  Collins,  305 

2.  Semble,  that  counts  charging  a 


party  with  high  treason  in  '*  compass- 
in*jt  &c.  the  maim  and  wounding"  of 
His  Majesty,  and  with  "compassing 
&c.  the  wounding"  of  His  Majesty, 
are  bad.  Ibid, 

3.  The  prisoner,  in  a  case  of  high 
treason,  has  a  right  to  address  the 
Jury  in  addition  to  the  speeches  of  his 
counsel — and  semble,  that  both  the 
prisoner's  counsel  have  a  right  to  ad- 
dress the  Jury,  although  there  be  no 
evidence  on  the  part  of  the  defence. 

Ibid. 
HIGHWAY. 

See  Way. 

A  road  had  been  repaired  by  a  pa- 
rish, and  persons  on  horseback  had 
used  it;  but  there  was  no  evidence  that 
any  carriage  had  ever  gone  along  the 
whole  length  of  it: — Held,  that  the 
parish  could  not  be  convicted  of  non- 
repair of  it  on  an  indictment  stating  it 
to  be  a  way  for  carriages ;  and  that 
there  should  have  been  a  count  in  the 
indictment  charging  it  to  be  a  way  for 
horses.  Rex  v.  The  Inhabitants  of  St, 
Weonard's,  579 

HORSE. 

A.  let  a  horse  on  hire  to  B.  for  one 
month,  B.  kept  it  for  two  months,  and 
then  sold  it  to  C: — Held,  that  A. 
might  recover  the  value  of  the  horse 
from  C,  although  C.  had  acted  bond 
fide,  and  had  paid  B.  the  full  value. 
Shelley  v.  Ford,  313 

HORSE  RACE. 

1 .  The  clerk  of  the  course  at  a  race 
cannot  set  off*  a  claim  of  an  unpaid 
stake  due  from  the  plaintiff  on  one 
race  against  a  stake  of  another  race 
won  by  the  plaintifTs  horse.  Charlton 
V.  Hill,  147 

2.  The  clerk  of  the  course  at  a  race 
cannot  bring  actions  for  unpaid  stakes. 

Ibid. 

HUSBAND  AND  WIFE. 

See  Evidence,  1,  2. — Legitimacy. 
1 .  1'o  make  a  husband  liable  for 
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INDICTMENT. 


INSOLVENT. 


his  wife's  board  and  lodging  at  the 

house  of  a  third  person,  when  the  wife 

leaves  in  consequence  of  a  dispute,  it 

must  be  shewn,  either  that  his  conduct 

rendered  it  improper  for  her  to  live 

with  him,  or  that  he  knew  where  she 

was  residing,  and  did  not  make  any 

offer  to  take  her  back,  except  upon 

conditions  which  he  had  no  right  to 

make.  Reed  v.  Moore,  ^  200 

2.  A  man  is  answerable  to  a  third 

person  for  what  is  done  by  his  wife, 

so  long  as  the  relation  of  husband  and 

wife  continues,  though  they  may  be 

permanently  living  apart;  at  least,  if 

it  be  not  shewn  that  the  wife  at  the 

time  was  living  in  adultery.  Head  v. 

Briscoe,  48  !• 

IMPRISONMENT. 

A  woman  died  after  a  very  short 
illness;  rumours  were  generally  in  cir- 
culation in  the  neighbourhood  where 
she  had  lived  that  her  husband  had 
poisoned  her,  and  a  great  crowd  was 
collected  in  front  of  his  house ;  upon 
which  the  constable  of  the  parish,  with- 
out any  warrant,  took  him  into  cus- 
tody, and  conveyed  him  before  a  ma- 
gistrate, who  detained  him  till  medical 
men  had  reported  the  cause  of  death, 
and  then  discharged  him : — Held,  that, 
if  the  Jury  were  of  opinion  that  the 
constable  had  reasonable  ground  of 
suspicion  to  justify  the  apprehension, 
the  action  could  not  be  maintained. 
Nicholson  v.  Hardtvick,  495 

INDICTMENT. 

See  Larceny,  1. — Manslaughter, 
1,2,  3,  7.— Murder,  2,  3,  5.— 
Poaching.— Riot  Act. 

1 .  Where  an  indictment  is  tried  at 
Nisi  Prius,  the  nisi  prius  record  does 
not  shew  what  names  were  on  the 
back  of  the  indictment.  Rex  v. 
Smyth,  201 

2.  On  an  indictment  for  felony,  a 
matter,  which  was  the  subject  of  an- 
other indictment  for  felony,  was  ma- 


terial to  be  given  in  evidence,  ai  ■ 
formed  a  part  of  the  facts  of  the  cut 
The  Judge  received  the  evideoceftai 
did  not  direct  the  second  prosecatiii 
to  be  abandoned.  Rex  v.  SaUsbvif, 

iM 

3.  An  indictment  preferred  m  i 
Will.  4,  for  a  felony  committed  oatb* 
12th  of  March,  1830,  charged  the  i*^ 
fence  to  have  been  '*  against  the  pe» 
of  our  Lord  the  King."  This  was  ob- 
jected to  as  soon  as  the  case  for  tk 
prosecution  had  closed.  Thepriioiff 
was  convicted,  and  the  6fben  Jadga 
held  the  conviction  right.  Bez  r. 
Chalmers,  S31 

4.  In  an  indictment  the  prapertj 
was  laid  in  J.  H.  It  appeared  tk 
the  prosecutor's  name  was  J.  W.  E: 
— Held,  not  material,  if  hewasgoe 
rally  known  by  the  name  of  J.  E 
Rex  V.  Berriman,  601 

INSANITY. 

To  justify  the  acquittal  of  i  pri- 
soner indicted  for  murder  oo  ^ 
ground  of  insanity,  the  Jury  most  be 
satisfied  that  he  was  incapable  of 
judging  between  right  and  wroig, 
and  at  the  time  of  committing  die  act 
did  not  consider  that  it  was  an  d- 
fence  against  the  laws  of  God  and  ai- 
ture.  Rex  v.  Offord^  16S 

INSOLVENT. 
See  R  ELS  ASS. 

1.  An  insolvent  debtor,  omitting  to 
state  in  his  schedule  debts  doe  to  ba. 
is  not  indictable  for  perjury,  altbosjili 
he  has  sworn  to  the  truth  of  his  sd»^ 
dule;  but  he  must  be  indicted  fori 
misdemeanor,  under  sect.  70  of  tkc 
insolvent  debtors'  act,  7  Geo.  4.  c.  57. 
Perjury  under  sect.  71  of  that  act  ■ 
only  committed  as  to  things  falsely *(•«• 
ed  in  the  schedule.  Rex  v.  Mooi^,  2i 

2.  The  form  of  oath  at  ihe  end  d 
an  insolvent's  schedule  is  an  aflBda»k 
in  writing,  and  may  be  so  suted  inn 
indictment  for  peijury.  /W. 


INSURANCE. 
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3.  Debts  due  to  the  insolvent  are 
"  effects  or  property,"  within  sect.  70 
of  the  insolvent  debtors*  act.       Ibid. 

4.  In  an  action  by  the  assignee  of 
an  insolvent,  it  is  necessary  to  prove 
the  provisional  assignment,  although, 
by  the  Insolvent  Debtors*  Act,  7  Geo. 
4,  c.  57,  it  must  be  executed  at  the 
time  of  signing  the  petition,  on  which 
the  adjudication  of  the  Insolvent 
Debtors*  Court  (which  is  a  court  of 
record)  is  founded.  Jeffery  v.  Robin- 
son,  230 

5.  In  an  action  by  the  assignee  of 
an  insolvent,  a  letter  written  by  the 
defendant  was  given  in  evidence ;  on 
the  back  of  it  something  had  been 
written  by  the  insolvent: — Held,  that 
thedefendant*s  counsel  were  entitled  to 
have  it  read.  Dagleish  v.  Dodd,    238 

6.  If  an  insolvent  knows  at  the 
time  of  filing  his  schedule  that  a  bill 
of  exchange  had  been  indorsed  to  a 
particular  person  some  time  before, 
he  is  bound  to  give  notice  to  that 
person,  although  he  cannot  tell  whe- 
ther he  continues  to  be  holder  at  the 
time  of  filing  the  schedule.  Pugh  v. 
Hookham,  376 

7.  A.  received  from  B.,  an  insol- 
vent, the  pawnbroker*s  duplicate  of  a 
harp,  which  was  an  undue  preference 
under  sect.  32  of  the  Insolvent  Act, 
7  Geo.  4,  c.  57.  A.  took  the  harp  out 
of  pawn: — Held,  that,  as  against  the 
assignees,  A.  had  no  lien  on  the  harp 
for  the  sum. be  paid  to  take  it  out  of 
pawn.    Ay  ling  v.  WiUiams,  399 

8.  Semble,  that,  where  a  party  claims 
to  hold  goods  for  his  general  balance, 
he  cannot  object  that  a  smaller  sum, 
for  which  he  really  has  a  lien,  has  not 
been  tendered  to  him.  Ibid. 

INSURANCE. 

See  Principal  and  Agent. 

1.  It  is  not  necessary,  to  defeat  an 
action  on  a  policy  of  insurance  on  a 
ship,  on  the  ground  of  concealment  of 
materiel  facts,  that  fraud  should  be 


made  out;  but  it  is  enough,  if  the  in- 
formation be  withheld,  although  the 
party  withholding  may  only  have  erred 
in  judgment.  Elton  v.  Larkins,      86 

2.  In  general,  it  is  not  necessary 
that  the  assured  should  communicate 
the  time  of  sailing ;  yet,  if  it  be  such 
as  to  make  the  ship  a  missing  ship, 
then  it  becomes  a  material  fact,  and 
should  be  communicated.  Ibid. 

3.  Whether  underwriters  at  Llovd*8 
must  be  taken,  under  all  circumstan- 
ces, with  reference  to  insurances,  to 
be  cognizant  of  the  contents  of  the 
foreign  h'sts  filed  in  the  reading  room 
there — Quaere.  Ibid. 

4.  In  a  question  of  marine  insur- 
ance, a  material  concealment  is  a  con- 
cealment of  facts,  which,  if  communi- 
cated to  the  underwriter,  would  in- 
duce him  either  to  refuse  the  insur- 
ance altogether,  or  not  to  effect  it  ex- 
cept at  a  larger  premium  than  the 
ordinary  premium;  and  a  letter  con- 
taining facts,  which,  if  communicated, 
would  lead  to  inquiry,  which  would 
produce  important  information,  ought 
to  be  shewn  by  the  assured  to  the 
underwriter.  Elton  v.  Larkins,     385 

5.  A  party  is  not  bound,  at  the 
time  of  effecting  a  policy,  to  commu- 
nicate the  time  of  sailing  of  the  ship, 
unless  at  that  time  it  is  a  missing 
ship ;  neither  is  he  bound  to  commu- 
nicate any  knowledge  he  may  have  of 
the  time  of  sailing  of  another  vessel 
from  the  same  place,  either  before  or 
at  the  same  time  as  his  own,  unless  he 
knows  of  something  particular  having 
happened  to  such  other  vessel,  which 
might  affect  the  insurance  of  his  own. 

Ibid. 

6.  Where  material  facts  are  known 
to  the  assured  at  the  time  of  effecting 
a  policy,  he  is  bound  to  communicate 
them ;  and  the  circumstance  of  their 
being  contained  in  what  are  called 
Lloyd*s  Lists,  which  the  underwriter 
has  the  power  of  inspecting,  will  not 
dispense  with  the  necessity  of  such 
comniunicaticn.  Ibid, 
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INI  EREST. 

Interest  cannot  be  recovered  on 
money  had  and  received,  or  money 
paid.vrithout  a  special  agreement;  but, 
if  money  waa  ai  firBt  liad  and  receiv- 
ed, and  there  is  a  subsequent  agree- 
ment (o  pay  interest,  the  plaintifl'may 
recover  such  money  and  interest  on  a 
count  for  money  had  and  received, 
and  on  a  count  for  interest,  and  need 
not  declare  specially.  /ficA*  v.  Ma- 
reeo,  438 

JURY. 

On  the  trial  at  bar  of  an  informs- 
lion,  the  SpecialJury  were  summoned 
from  a  distant  county,  in  which  the 
offence  was  not  charged  to  haye  been 
commiiied  : — Meld,  that  the  Court 
had  no  poiver  to  order  their  expense! 
to  be  paid.  The  Jurors  nho  tried 
this  information  were  only  paid  one 
guinea  each,  and  other  Jurors  who  had 
come  from  the  same  couiiiy,  and  had 
been  summoned  to  try  anotlier  infor- 
mation, nhich  was  not  Iriid,  were  not 
paid  any  thing.  Rex  v.  Pinney,    254 

JUSTICE  OF  THE  PEACE. 

See  MAfiisTRATK, 

LANDLORD  AND  TENANT. 

See  Distress. 

1.  A.,  the   landlord  of  premises, 

sued  B.  Hs  assignee  of  a  lease,  for 


count  for  use  and 
At  the  trial,  A.  put  in 


rent  due,  with 
occupati 

the  lease,  wl.ich  was  a  lease  to  W. 
who  had  taken  the  benefit  of  the  In- 
solvent Debtors'  Act.  1 1  vras  proved 
that  B.  had  uciupied  tite  premises, 
and  had  treated  A.  as  landlord,  and 
bad  puid  rem  to  him ;  but  that  the 
lease  had  never  been  assigned: — 
Held,  that  A.  could  not  recover 
against  B.,  either  for  the  rent  or  for 
the  iiBC  and  occupation.  Hyde  v. 
Moako:,  +2 

2.  In  ejectment  against  a  ivef  kly 
tenant,  the  notice  proved  was,  to  quit 
on  Wednesday,  the  4lh  of  August. 


LANDLORD  &  TENANT. 

The  witneu  who  was  called  to  prove 
tfast  Wednesday  was  the  expiration  of 
the  current  week  of  the  tenancy,  nid, 
"  that  he  guessed"  the  defendant  came 
in  "about  a  Tuesday  or  a  Wednesday, 
but  had  no  recollection  which: — 
Held,  insufficient.  Doe  v.  BayUy,  67 

3.  A  tenant  from  year  to  year  of  a 
house  is  only  bound  to  keep  it  wind 
and  water  light,  A  tenant,  who  co- 
venants to  repair,  ts  to  sustain  atul 
ujihold  the  premises;  but  that  is  not 
so  with  a  tenant  from  year  to  year. 
AuKorth  v.Johnion,  £39 

4.  A.,  a  tenant,  owed  rent  to  B., 
his  landlord;  B.  distrained  for  more 
rent  than  was  due,  and  removed  the 
goods  to  the  auction  rooms  of  C;  A. 
gave  C.  notice  not  to  sell,  and  C.  de- 
livered the  goods  back  to  the  person 
from  whom  he  received  ihem ; — Held, 
that,  as  lome  rent  was  due  from  A.  to 
B.,  C.  was  not  liable  to  A.  in  an  action 
of  trover.    Whitmorth  v.  Sntith,    250 

5.  In  case  for  selling  goods  under 
a  dJHtress,  without  appraiiement,  if 
the  Biim  produced  is  less  than  the  fair 
value  ID  the  tenant,  he  may  recover  the 
difference  without  any  ali^ation  of 
special  damage.  Knotls  v.  Curlii,  322 

ti.  A.  rented  land  of  B.,  who  was 
trustee  of  certain  property,  a  part  of 
which  was  this  land,  the  rents  of  which 
B.  was  to  pay  in  certain  shares;  one 
of  these  shares  belonged  to  the  wife 
of  A.  B.  had  in  his  hands  a  greater 
amount  due  to  A.  in  right  of  his  wife, 
than  the  retit  amounted  to: — Held, 
that  this  could  not  be  set  offagainst  the 
rent,  without  a  special  agreement  to 
that  effect,  milson  v.  Davenport.  531 

In  replevin,  a  defendant  avowed, 
for  rent  payable  yearly,  for  rent  pay- 
able half-yearly,  and  tor  rent  payable 
quarterly,  and  to  each  of  tliese  avow- 
ries the  plaintitT  pleaded  nan  tenuit, 
and  riens  in  arrciir.  A  holding  at  a 
rent  payable  half-yearly  was  proved, 
and  half  a  year's  rtnt  to  be  due,  and 
the  jury  were  directed  to  lind  for 
the  plaintiff  on  the  first  and  fifth  ia- 


LARCENY. 


LIBEL. 
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tues,  for  the  defendant  on  tlie  third 
and  fourth,  and  the  jury  were  dis- 
charged on  the  second  and  sixth  is- 
sues. Ibid, 
7.  Upon  a  count  for  not  selling 
goods  distrained  at  the  best  prices, 
the  plaintiff*  may  go  into  evidence  to 
shew  that  the  goods  were  allowed  to 
stand  in  the  rain,  and  that  they  were 
improperly  lotted.  Poynter  v.  Buck' 
ley,  ^12 
LARCENY. 

See  Post  Office. 

1.  An  indictment  for  stealing  a 
bank-note  did  not  concludecon/ra/or- 
mam  staluti : — Held^  by  the  1 5  Judges, 
that  it  was  bad.  Rex  v.  Pearson^   121 

a,  A.  went  to  the  shop  of  B.,  and 
asked  for  shawls  for  Mrs.  D.  to  look, 
at;  B.  gave  her  five;  she  pawned  two, 
and  three  were  found  at  her  lodgings. 
Mrs.  D.  was  not  called  as  a  witness: — 
Held,  that  A.,  on  this  evidence,  could 
not  be  convicted  of  a  larceny  in  stealing 
the  goods  of  B.  Rex  v.  Savage^    14^ 

d.  A.  had  consigned  three  trusses 
of  hay  to  B.,  and  had  sent  them  by 
the  prisoner's  cart ;  the  prisoner  took 
away  one  of  the  trusses,  which  was 
found  in  his  stable,  but  not  broken 
up: — Heldf  no  larceny,  as  the  pri- 
soner did  not  break  up  the  truss. 
Rex  V.  Pratley,  533 

4.  A  bible  had  been  given  to  a  so- 
ciety of  Wesleyans,  and  it  had  been 
bound  at  the  expense  of  the  society. 
B.  stated  that  he  was  one  of  the  trus* 
tees  of  the  chapel,  and  also  a  member 
of  the  society.  No  trust  deed  was 
produced: — Held,  that,  in  an  indict- 
ment for  stealing  the  bible,  the  pro- 
perty was  rightly  laid  in  B.  and  others. 
Rex  V.  Boulton,  537 

0,  If  a  poacher  take  a  gun  by  force 
from  a  gamekeeper,  under  the  impres- 
sion that  it  may  be  used  against  him, 
it  is  not  felony,  though  he  stale  after- 
wards that  he  will  sell  the  gun,  and  it 
be  not  subsequently  heard  of.  Rex  v. 
Ilollownyt  524 


LEGITIMACY. 

1.  If  a  husband  have  access,  and 
others  at  the  same  period  have  a 
criminal  intimacy  with*  his  wife,  and 
she  have  a  child,  such  child  is  legiti- 
mate; but,  if  the  husband  and  wife 
live  separately,  and  the  wife  is  noto- 
riously living  in  adultery,  a  child  born 
under  such  circumstances  would  be 
illegitimate,  although  the  husband  had 
an  opportunity  of  access.  Cope  v. 
Cope,  604 

2.  On  the  trial  of  an  issue,  in  which 
the  question  is,  whether  A.  is  the  legi- 
timate son  of  B.,  neither  the  declara- 
tion of  B.,  nor  of  his  wife,  the  mother 
of  A.,  are  receivable  to  shew  that  A. 
is  illegitimate.  Ibid, 

LIBEL. 

See  Evidence,  3,  4,   10,  11,  12. — 

Slander. 

1 .  The  declaration  in  an  action  for 
libel  alleged  that  the  plaintiff*  was  a 
good  and  faithful  subject,  fire,  and 
that  he  was  a  medical  practitioner^ 
and  stated  the  libel  to  have  been  pub- 
lished of  and  concerning  him,  and  of 
and  concerning  him  in  his  saidprac' 
tice.  No  evidence  was  given  of  any 
licence  or  authority  to  practise,  nor 
was  the  plaintiff*  mentioned  in  the  li- 
bel as  a  regular  medical  roan,  but 
merely  as  "  Physician  extraordinary 
to  several  ladies  of  distinction,*'  and 
"doctor,  or  rather  quack:" — Held, 
that  this  did  not  withdraw  the  claim 
to  damages  in  the  medical  capacity 
from  the  consideration  of  the  jury, 
but  that  they  might  give  such  damages 
jjs  they  thought  right,  both  for  that 
and  the  libel  on  the  plaintiff'^s  private 
character.    Long  v.  Chubb,  55 

2.  Every  wilful  unauthorized  pub- 
lication, injurious  to  the  character  of 
another,  is  a  libel;  but,  where  the 
writer  is  acting  on  any  duty,  legal  or 
moral,  towards  the  person  to  whom 
he  writes,  or  where  he  has,  by  his  si- 
tuation, to  protect  the  interests  of  that 
other,  that  which  he  writes,   under 
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■uch  circamtUnceB,  is  a  privilegcil 
communication;  and  no  action  will  lie 
for  what  ia  thus  written,  unleia  ihe 
writer  be  actuated  by  malice.  Cock- 
ayne V.  Hodgkitton,  543 

3.  A.,  being  a  lenant  of  B.,  was 
desired  by  B.  to  inform  htm  if  be  aaw 
or  heard  anything  respecting  the  game. 
A.  wrote  a  letter  to  B.,  informing  B. 
that  his  gamekeeper  sold  game: — 
Held,  that,  if  A.  had  been  to  inform- 
ed, and  believed  the  fact  to  be  so, 
this  was  a  privileged  communication, 
and  that  the  gamekeeper  could  not 
maintain  any  action  for  a  libel.    Ibid. 

4.  In  suchacasethe  defendant  may 
give  in  evidence  representations  made 
to  him  as  to  the  conduct  of  the  game- 
keeper, but  cannot  go  into  evidence 
of  the  acts  done  by  the  gamekeeper. 

Ibid. 

5.  Libel,  imputing  that  the  plaintiff* 
had  received  rose  wood,  knowing  it 
to  have  been  stolen.  Fleas  of  justifi- 
cation, stating  that  B.  had  stolen  the 
rosewood  from  A.,  and  that  theplain- 
tiS'had  received  it,  knowing  it  to  have 
beenitolen: — Held,  that  the  defen- 
dant's counsel  might  ask  what  B, 
said,  with  a  view  ol'  proving  that  B. 
committed  the  larceny ;  and  held,  also, 
that  the  plaintiff''s  counsel  might  ask 
the  defendant's  witnesses,  what  was 
the  plaintiff's  general  character  for 
honesty.  Ponell  v.  Harper,  590 

LIEN. 
See  Insolvent,  8. — Stage  Coach,  1 . 

1.  A  person's  having  a  lien  upon  a 
document  is  no  objection  to  his  pro- 
ducing it  on  a  trial  atJViii /"ritM;  but, 
if  he  fears  that  it  may  be  abstracted, 
the  Judge  will  allow  him  to  stand  by 
the  witness  while  the  witness  is  exa- 
mined respecting  it.  Tliompton  v. 
Mo^ely,  S0\ 

%.  A.  was  desired  by  B.  to  go  to  a 
pawnbroker,  and  take  goods  of  B.  out 
of  pledge.  A.  did  so;  but,  on  B. 
seoding  to  A.  for  the  goods,  A.  said 


LIMITATION. 

he  bad  not  got  them,  and  refined  t> 
tell  who  had  : — Held,  that  if,  after  iW 
trover  waa  brought  against  A.,  k 
could  not  insiat  on  a  lim  ontbegogdi 
for  the  moDcy  he  had  advanced  t* 
get  the  gooda  out  of  pledge.  Jtweii. 
Cliff,  M 

LIGHTS. 
Ste  BoiLDiito  Act,  1. 
That  ditninution   of  light  and  h 
whichthe  law  recogniseaastbegtoMd 
of  an  action  against  a  party  who  buUt 
near  another's   premiaes,  is  sad)  » 
really  makea  them,  to  a  sensible  de- 
gree, less  fit  for  the  purpows  of  bas- 
ness  or  occupation.    Parker  v.  5mtL 
Ml 
LIMITATION. 

1 .  If,  since  the  stat.  9  Geo.  4,  c  11, 
a  defendant  by  a  letter  admit  a  In- 
lance  to  be  due,  without  stating  the 
amount,  this  will  take  the  case  ont«f 
the  statute  of  limitations,  so  as  to  a- 
title  the  plaintiff  to  nominal  damtgH. 
Dtckenion  v.  Hatfield,  U 

2.  The  object  of  the  stat.  9  Gea4, 
c.  14,  was  toprocure  that  inwritii^lM 
which  words  were  previously  laffi- 
cient.  lU 

3.  A  letter,  stating  that  an  appoint- 
ment  of  funda  to  pay  a  debt  doe  froa 
the  defendant  to  the  plaintiffhad  bees 
made,  and  that  Mr.  Y.  was  one  of  tbc 
trustees,  but  that  aome  time  mast 
elapse  before  the  trustee*  woold  be 
in  cash,  will  not  take  the  caseout  of  the 
statute  of  limitations,  as  it  b  at  nxMt 
only  a  promise  to  pay  aa  aoon  as  the 
trustees  are  in  cash.  But,  tewAk. 
that  the  creditor's  remedy  would  be 
by  a  bill  in  equity  against  the  trustees. 


Whi 
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i.  A  defendant  had  written  a  letter 
to  T.,  to  make  a  proposition  to  ibe 
plaintiff'  respecting  a  debt  he  oved 
him;  and  in  this  letter  he  desired T. 
to  arrange  with  the  whole  of  bis  cre- 
ditors. T.  wrote  a  letter  to  the  pUia- 
tifl;  offering  an  acceptance  for  7s.  6l 
in  the  pound  c»q   the  debt;— ^eU, 


MAGISTRATE. 

not  sufficient  to  take  the  case  out  of 
tlie  statute  of  liraitationa.  Gibson  v. 
Bagkott,  311 

5.  A.fVtio  was  [ennot  for  life,  with  a 
power  of  appointment  by  will  atiest- 
ed  by  three  credible  witne&aes,  by  his 
will  attested  by  three  witnesses  ap- 
pointed the  lands  to  B.  for  life,  and 
after  her  death  to  C.  in  fee.  B.  was 
one  of  the  witnesses  to  the  will,  and 
the  appointment  to  her  was  therefore 
void.  On  the  death  of  the  testator,  the 
husband  of  B.  entered,  and  held  the 
land  till  his  deatli,  which  was  three 
years  afler  the  death  of  B.: — Held, 
that  the  statute  of  limitations  did  not 
bef^in  to  run  against  C.  till  the  death 
ofB.  Doe  d.  AlUa  V.  Blakeway,  663 

MACHINE  BREAKING. 
On  an  indictment  on  the  scat.  7  & 
8  Geo.  4,  c.  30,  s.  4,  for  brl^aking  a 
threshing  machine,  the  Judge  allow- 
ed a  witness  to  be  asked  whether  the 
mob  by  whom  the  machine  was  brok- 
en did  not  compel  persons  to  go  with 
them,  and  then  compel  each  person 
to  give  one  blow  to  the  machine;  and 
also  whether,  at  the  time  when  the 
prisoner  and  himself  were  forced  to 
joiti  the  mob,  they  did  not  agree  to- 
gether to  run  away  from  the  mob  the 
first  opportunity.  Rex  v.  CmtchUy. 
133 
MAGISTRATE. 

1,  The  general  rules  of  law  require 
of  magistrates,  at  the  time  of  a  riot, 
that  they  should  keep  the  peace,  and 
restrain  the  rioters,  and  pursue  and 
take  them;  and  to  enable  them  to  do 
this,  they  may  call  on  all  the  king's 
subjects  to  assist  them;  and  all  the 
king's  subjects  are  bound  to  do  so, 
upon  reasonable  warning.  In  point 
of  law,  a  magistrate  would  be  justifi- 
ed in  giving  fire-arms  to  those  who 
thus  come  to  assist  him,  but  it  would 
be  imprudent  in  him  to  do  so.  Rex 
V.  Pinney,  254 

2.  It  is  no  part  of  the  duty  of  a 


MAGISTRATE. 


car 


magistrate  to  go  out  and  bead  the 
constables,  neither  is  it  any  part  ofhis 
duty  to  marshal  and  arrange  them; 
neither  is  it  any  part  of  his  duty  to 
hire  men  to  asstst  him  in  putting  down 
a  riot ;  nor  to  keep  a  b(My  of  men,  a» 
a  reserve,  to  act  as  occasion  may  re- 
quire. Neither  is  he  bound  to  call 
out  the  Chelsea  pensioners,  any  more 
than  the  rest  of  the  king's  subjects; 
nor  is  it  any  part  of  his  duty  to  give 
any  orders  respecting  the  fire-arms  in 
the  gunsmiths'  shops.  Nor  is  a  ma- 
gistrate  bound  to  ride  with  the  mili- 
tary; if  he  gives  the  military  officer 
orders  to  act,  that  is  all  that  is  requir- 
ed of  him.  Jbid. 
S.  Mere  good  feeling  and  upright 
intention  in  o  magistrate  will  be  no 
defence,  if  he  has  been  guilty  of  a  ne- 
glect of  his  duty.  Nor  wilt  the  fact 
of  his  having  acted  under  the  advice 
of  others  be  any  defence  for  him. 
The  question  is,  whether  he  did  all 
that  be  knew  was  in  his  power,  and 
which  could  be  expected  from  a  man 
of  ordinary  prudence,  firtnness,  and 
activity.  Ibid, 

4.  On  tbe  trial  of  a  magistrate  for 
neglect  of  duty,  he  ought  not  to  be 
found  guilty,  unless  all  the  Jury  are 
aatisfied  that  he  has  been  guilty  of 
the  same  act  of  neglect;  and  if  four 
jurors  think  him  guilty  of  one  act  of 
neglect,  and  eight  think  him  guilty  of 
another  act  of  neglect,  that  is  not  suf- 
ficient. Ibid. 

5.  A  magistrate  may  assemble  all 
the  king's  subjects  to  quell  a  riot,  and 
may  call  in  the  soldiers,  who  are  sub- 
jects, and  may  act  as  auch;  but  this 
lihould  be  done  with  great  cBuiion. 
At  the  time  of  a  riot,  a  magistrate 
may  repel  force  by  force,  before  the 
reading  of  the  proclamation  from  the 
Riot  Act.    Rez  v.  Kennetl,     288,  n. 

6.  If,  on  a  riot  taking  place,  a  ma- 
gistrate neither  reads  the  proclama- 
tion from  the  Riot  Act,  nor  restrains 
nor  apprehends  the  rioters,  nor  gives 
any  order  to  fire  on  them,  nor  nukes 
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any  use  of  a  military  force  under  his 
command,  this  is  prima  facie  evidence 
of  a  criminal  neglect  of  duty  in  him; 
and  it  is  no  answer  to  the  charge  for 
him  to  say  that  he  was  afraid,  unless 
his  fear  arose  from  such  danger  as 
would  affect  a  firm  man;  and  if, 
rather  than  apprehend  the  rioters,  his 
sole  care  was  for  himself,  this  is  also 
neglect.  Ibid, 

MALICIOUSLY  SUING  OUT  A 
COMMISSION  OF  BANKRUPT. 

In  an  action  for  maliciously  suing 
out  a  commission  of  bankrupt,  it  is 
not  sufficient  to  prove  merely  that 
the  commission  was  superseded,  as  a 
supersedeas  may  proceed  upon  strict 
legal  grounds,  and  does  not,  there* 
fore,  furnish  evidence  of  the  want  of 
probable  cause.  Hay  v.  Weakley ^  361 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  pro- 
secution against  A.  and  B.,  if  it  ap- 
pear that  both  A.  and  B.  entered  in- 
to a  joint  recognizance  to  prosecute 
and  give  evidence,  but  it  also  ap- 
pear that  A.  only  employed  the  at- 
torney, and  that  B.  attended  before 
the  magistrate  and  the  Grand  Jury  at 
the  request  of  the  attorney,  the  Judge 
will  direct  the  acquittal  of  B.  Eager 
V.  Dyott,  4 

2,  If  C.  be  entrusted  to  receive 
money  for  A.,  with  a  written  direction 
for  its  application,  and  C.  write  a  let- 
ter to  A.  stating  that  he  has  not  re- 
ceived it,  when  in  fact  he  has,  this  is 
sufficient  evidence  of  probable  cause 
to  render  a  prosecution  of  C,  under 
the  statute  7  &  8  Geo.  4,  c.  29,  s.  49, 
not  malicious.  Jbid. 

MANSLAUGHTER. 

See  L.  C.  J.  Tindal's  Charge,  p, 

267,  n. 

1.  A.  was  indicted  for  the  man- 
slaughter of  B.,  by  a  blow  of  a  ham- 
mer. No  proof  was  given  of  the 
striking  of  any  blow,  only  of  a  scuffle 


between  the  parties.  The  appear- 
ance of  the  injury  was  consistent  with 
the  supposition,  either  of  a  blow  with 
a  hammer,  or  of  a  push  against  the 
lock  or  key  of  a  door: — Held,  that,  if 
it  was  occasioned  by  a  blow  with  a 
hammer  or  any  other  hard  substance 
held  in  the  hand,  it  was  sufficient  to 
support  the  indictment;  but  other- 
wise, if  it  was  the  result  of  a  push 
agatn^nhe  door.  Rex  v,  Martin,  128 

2.  An  indictment  for  manslaughter 
charged,  that  the  deceased  was  on 
horseback,  and  that  the  prisoner  struck 
him  with  a  stick,  and  that  the  deceas- 
ed, from  a  well-grounded  apprehen- 
sion of  a  further  attack,  which  would 
have  endangered  his  life,  spurred  his 
horse,  which  became  frightened,  and 
threw  him,  giving  him  a  mortal  frac- 
ture. The  evidence  was,  that  the 
prisoner  struck  the  deceased  with  a 
small  stick,  and  that  the  latter  rode 
away,  and  the  former  rode  after  him; 
whereupon  the  deceased  spurred  his 
horse,  which  then  winced,  and  threw 
him,  whereby  he  was  killed : — Held, 
that  this  evidence  sufficiently  support- 
ed the  indictment.  R.V.Hickman,  151 

3.  An  indictment  for  manslaughter 
charged  that  A.  gave  to  the  deceased 
divers  mortal  blows  at  P.,  in  the 
county  of  M.,  and  that  the  deceased 
languished  and  died  at  D.  in  the 
county  of  K. ;  and  that  the  prisoner 
was  then  and  there  aiding  in  the  com- 
mission of  the  felony: — Held,  that 
the  indictment  was  good,  and  that  the 
word  there  referred  to  P.,  in  the  coun- 
ty of  M.    Rex  V.  Hargrave,         1 70 

4.  Although  all  persons  present  at 
and  sanctioning  a  prize  fight,  where 
one  of  the  combatants  is  killed,  are 
guilty  of  manslaughter,  as  principals 
in  the  second  degree ;  yet  they  are  not 
such  accomplices  as  to  require  their 
evidence  to  be  confirmed,  if  they  are 
called  as  witnesses  against  other  par- 
ties charged  with  the  manslaughter.  lb. 

5.  It  is  not  every  slight  provoca- 
tion, even  by  a  blow,  which  will,  when 
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the  party  receiving  it  strikes  with  a 
deadly  weapon  and  death  ensues,  re- 
duce the  crime  from  murder  to  man- 
slaughter.    Rex  V.  Lynch,         .  324 

6.  Any  person,  whether  a  licensed 
medical  practitioner  or  not,  who  deals 
with  the  life  or  health  of  any  of  his 
Majesty's  subjects,  is  bound  to  have 
competent  skill ;  and  is  bound  to  treat 
his  or  her  patients  witli  care,  atten- 
tion, and  assiduity ;  and  if  a  patient 
dies  for  want  of  either,  the  person  is 
guilty  of  manslaughter.  Rex  v.  Spil- 
ler,  333 

7.  An  allegation  in  an  indictment, 
charging  that  the  death  of  a  person 
was  caused  by  a  plaster  made  and  ap- 
plied by  the  prisoner,  is  sufficiently 
proved,  by  shewing  that  three  plasters 
were  applied,  and  that  two  of  them 
were  applied  by  the  prisoner,  and  the 
third  made  from  materials  furnished 
by  the  prisoner.  Ibid, 

MASTER  AND  SERVANT. 

A  baker  delivered  bread  from  week 
to  week,  and  was  paid  many  sums  by 
the  housekeeper  of  his  customer,  and 
receipted  weekly  bills  for  a  period  of 
time  subsequent  to  a  time  for  which 
the  housekeeper  had  not  paid  him: — 
Held,  in  an  action  by  him  to  recover 
from  his  customer  the  amount  of  the 
unpaid  bills,  that  the  question  of  neg- 
ligence was  not  raised,  and  that  the 
plaintiff  was  entitled  to  the  verdict,  as 
the  defendant  did  not  prove  that  he 
had  given  the  housekeeper  money  for 
the  purpose  of  paying  the  bills  in 
question.     Miller  v.  Hamilton,     433 

MEDICAL  PRACTITIONER. 

See  Manslaughter,  6,  7. 

MONEY  LENT. 

A  clerk  in  a  house  lent  money  to 
the  partnership  composing  it,  two  of 
them  signed  an  acknowledgment  for 
it,  agreeing  to  pay  51.  per  cent,  inter- 
est. Various  changes  took  place  in 
the  house,  in  the  course  of  which  one 


of  the  parties  who  signed  the  acknow- 
ledgment retired  from  it.  The  in- 
terest was  paid  from  time  to  time  by 
the  different  firms,  till  the  last  became 
bankrupt.  The  clerk  continued  to 
serve  all  the  different  firms,  and  was 
cognizant  of  the  different  changes: — 
Held,  that  he  might,  notwithstanding, 
recover  the  money  he  had  advanced 
from  the  two  persons  who  signed  the 
acknowledgment.  Blewv.  Wyatt,  397 

MURDER. 

See  Manslaughter. 

1 .  A.  was  fighting  with  his  brother ; 
and  to  prevent  this  B.  laid  hold  of  A., 
and  held  him  down  upon  a  locker  on 
board  the  barge  in  which  they  were, 
but  struck  no  blow.  A.  stabbed  B.: 
— Held,  that  if  B.  did  nothing  more 
than  was  sufficient  to  prevent  A.  from 
beating  his  brother,  and  had  died  of 
this  stab,  the  offence  of  A.  would  haVe 
been  murder;  but  that,  if  B.  did  more 
than  was  necessary  to  prevent  the 
beating  of  A.'s  brother,  it  would  have 
been  manslaughter  only.  Rex  v. 
Bourne,  1^0 

^.  A.  was  charged  with  suffocating 
B.  by  placing  both  her  hands  abotU 
the  neck  of  B.: — Held,  that  A.  might 
be  convicted  on  this  indictment  if  B. 
was  suffocated  in  any  manner,  either 
by  A.  or  by  any  other  person  in  her 
:  presence,  she  being  privy  to  the  com- 
I  mission  of  the  offence.  Rex  v.  Cul* 
kin,  121 

3.  The  phrase  **  about  the  neck,"  in 
an  indictment  for  murder,  is  good,  and 
is  not  open  to  the  same  objection  as 
"  about  the  breast."  Ibid. 

4.  To  justify  a  conviction  on  an  in- 
dictment charging  a  woman  with  the 
wilful  murder  of  a  child  of  which  she 
was  delivered,  and  which  was  born 
alive,  the  jury  must  be  satisfied  affir- 
matively that  the  whole  body  was 
brought  alive  into  the  world ;  and  it  is 
not  sufficient  that  the  child  had  breath- 
ed in  the  progress  of  the  birth.  Rex  v. 
Poulton,  329 
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NEOLIGENCE. 


NOTICE  TO  PRODUCE. 


5.  Where  the  indictment  in  such  a 
case  states  the  child  to  have  been 
born  a  bastardy  the  proof  that  it  was 
so,  h'es  on  the  prosecutor;  but  evi- 
dence that  the  prisoner  told  a  person 
that  she  had  only  mentioned  her  being 
with  child  to  the  father  of  it,  who  had 
lately  got  married^  was  held  to  be  suf- 
ficient proof  of  the  allegation.     Ibid, 

6.  If  a  child  has  breathed  before  it 
is  bom,  this  is  not  sufficiently  life  to 
make  tlie  killing  of  the  child  murder. 
There  must  be  an  independent  circu- 
lation in  the  child,  or  the  child  cannot 
be  considered  as  alive  for  this  pur- 
pose.    Rex  V.  Enochf  539 

NEGLECT  OF  DUTY. 

See  Magistrate. 

NEGLIGENCE. 

1.  A  booking-office  keeper,  who 
also  keeps  a  wine  vaults,  is  guilty  of 
negligence,  if  he  allows  goods  to  re- 
main in  front  of  the  bar,  exposed  to 
persons  coming  in  for  liquor,  even 
though  they  are  of  too  large  a  size  to 
be  conveniently  taken  behind  the  coun- 
ter.   Dover  v.  MillSf  1 75 

2.  If  a  horse  and  cart  are  left 
standing  in  the  street,  without  any 
person  to  watch  them,  the  owner  is 
liable  for  any  damage  done  by  them, 
though  it  be  occasioned  by  the  act  of 
a  passer  by,  in  striking  the  horse. 
Illidge  V.  Goodwin,  1 90 

3.  A  person  driving  a  carriage  is 
not  bound  to  keep  on  the  regular  side 
of  the  road ;  but,  if  he  does  not,  he 
must  use  more  care,  and  keep  a  bet- 
ter look-out,  to  avoid  concussion,  than 
would  be  necessary  if  he  were  on  the 
proper  part  of  the  road.  Pluckwell 
V.  Wilson,  ii75 

4.  A  foot-passenger,  though  he  may 
be  infirm  from  disease,  has  a  right  to 
walk  in  the  carriage-way,  and  is  en- 
titled to  the  exercise  of  reasonable 
care  on  the  part  of  persons  driving 
carriages  along  it.  Boss  v,  Litton,  407 


5.  In  an  action  of  trespass  for  is- 
jury  done  to  a  borae  by  a  ponj  »d 
chaise  running  against  it,  it  was  svora, 
on  the  part  of  the  defendant,  thst  \m 
wife  was  holding  the  pony  bj  ^ 
bridle,  and  a  showman  came  hjvA 
frightened  the  pony,  whoranoffwiili 
the  chaise  : — Held^  that,  if  tme,  thii 
was  a  good  defence  on  a  plea  of  oot 
guilty.      Goodman  ▼.  Taylor,      410 

6.  In  an  action  against  the  ctptsa 
of  a  steam  vessel  lor  swamping  i 
loaded  wherry  on  the  river  byaswcO 
produced  by  a  too  rapid  rate  of  pas- 
sage, the  jury,  to  find  for  the  plaimiC 
must  be  satisfied  that  the  mischief  was 
occasioned  by  the  swell  a/osf :  audit* 
they  think  it  doubtful  whether  it  was 
or  not,  or  think  that  the  plaintiff  con- 
tributed to  the  injury  he  sustained,  hs 
his  own  improper  conduct,  either  in 
mismanaging  or  overloading  the  boat, 
they  must  find  their  verdict  for  the 
defendant.     Luxford  v.  Large,    421 

7.  In  an  action  for  the  negligent 
driving  the  defendant's  carriage againat 
that  of  the  plaintiflT,  the  plaintiff  can- 
not examine  his  servant  who  drove 
his  carriage,  without  releasing  him. 
Wake  V.  Lock^  454 

NEVV  ASSIGNMENT. 

A  replication  of  de  t/yuria  in  tres- 
pass, with  a  new  assignment  that  die 
defendant  committed  the  trespasses 
with  more  violence  and  in  a  greater 
degree  than  was  necessary  for  the 
purposes  in  the  plea  mentioned,  is 
demurrable.   Thomas  ▼.  Marsh,  596 

NOTICE  TO  PRODUCE. 
See  Arson,  2. 
1 .  A  cause  came  on  to  be  tried  at  the 
Assizes  on  a  Wednesday  morning;  oo 
the  previous  Monday  evening,  the  de- 
fendant's attorney,  being  at  the  assiie 
town,  was  served  with  a  notice  to  pro- 
duce a  book,  which  would  probably 
he  at  his  office,  which  was  nineteen 
miles  £rom  the  assize  town:— //fii 


PARISH  CLERK. 


PARISH  CLERK.        iiSl 


that  this  service  was  too  late.     Har- 
gest  V.  FothergUlf  303 

2,  A  notice  to  produce  served  on 
a  defendant  in  London  on  a  Saturday, 
the  cause  being  tried  on  the  following 
Monday,  is  too  late.  Houseman  y.Ro^ 
hertx,  394 

3,  Notices  to  produce  ought  to  be 
served  on  the  attorney,  if  there  be 
one.  Ibid, 

OUT-HOUSE. 

A  building  had  been  built  for  an 
oven  to  bake  bricks,  but  afterwards 
was  roofed,  and  a  door  put  to  it.  In 
this  place,  the  prosecutor  kept  a  cow  ; 
adjoining  to  it,  but  not  under  the 
same  roof,  was  a  lean-to,  in  which 
another  person  kept  a  horse.  Neither 
the  prosecutor,  nor  the  person  of 
whom  he  rented  this  building,  had 
any  house  or  farm-yard  near  it,  nor 
did  any  wall  connect  it  with  any  dwell- 
ing-house, the  nearest  dwelling  being 
one  hundred  yards  off,  and  not  be- 
longing to  either  the  prosecutor  or 
his  landlord: — Held^  that  the  build- 
ing was  neither  a  stable  nor  an  out- 
house, and  that,  if  a  person  set  it  on 
fire  (the  lean-to  not  being  burnt)  he 
was  not  indictable  for  arson.  Rex  v. 
Haughton^  555 

PALACE  COURT. 

See  Attorney,  5. 

On  a  trial  at  Nisi  Prius,  evidence 
that  the  cause  was  originallly  com- 
menced in  the  Palace  Court,  and  that 
the  defendant  let  judgment  go  by  de- 
fault in  that  Court,  and  aflerwards 
removed  the  cause  by  hab,  corp.,  is 
admissible.   Tidtnas  v.  Lees,         233 

PARISH  CLERK. 

After  the  great  fire  of  London,  in 
1666,  the  parish  of  St.  Mary  Cole- 
church,  was  united  with  that  of  St. 
Mildred  the  Virgin,  by  stat.  22  Car.  2, 
c.ll.  By  custom,  in  each  of  the  pa- 
rishes bctore  their  union,  the  right  of 
appointment  to  the  office  of  parish 


clerk  was  in  the  rector  and  parish- 
ioners.    In  the  year  1831,  the  pa- 
rishioners of  the  united  parishes  in 
vestry  assembled   elected   a    parish 
clerk,  but  the  rector  at  first  refused 
to  sanction  the  appointment,  and  him- 
self appointed  another  person:  after- 
wards, however,  he  appointed  the  per- 
son elected  by  the  assent  of  the  pa- 
rishioners.   But  the  person  whom  he 
had  previously  appointed,  one  Sunday 
morning  placed  himself  in  the  clerk's 
desk  in  the  church  of  the  united  pa- 
rishes, and,  refusing  tOs  retire  upon 
request,  was  laid  hold  of  by  one  of 
the  churchwardens   and   the   vestry 
clerk,  and  an  attempt  was  made  to  re- 
move him  by  force,  but  which  was 
not  successful.     For  the  purpose  of 
trying   the   right   to   the  office,    he 
brought  an  action  of  assault  against 
these  officers,  who  pleaded  specially 
two  sets  of  justifications;  one  set  al- 
leging the  legal  appointment  of  the 
person  elected  by  the  parishioners,  to 
place  whom  in  the  desk  they  sought  to 
remove  the  plaintiff;  and  the  other  set 
treating  the  plaintiff  himself  as  an  in- 
truder.     The  jury  were  of  opinion 
that  the  custom  was  for  the  rector  to 
appoint,  with  the  assent  of  the  parish- 
ioners, and  found  a  verdict  for  the 
defendants.     A  rule  was  afterwards 
obtained  for  a  new  trial,  which,  after 
argument  and  time  taken  to  consider, 
was  discliarged,  the  Court  being^  of 
opinion  that  the  plaintiff  was  not  law- 
ful parish  clerk,  as  he  was  appointed 
by  the  rector  alone,  without  the  con- 
currence of  either  of  the  parishes ; 
but  they  did  not  decide  whether  the 
election  by  the  united  vestries  was 
right  or  not,  though  they  said  that  it 
appeared  to  be  the  natural  mode.   In 
the  course  of  the  trial,  it  was  ruled 
that  old  entries  in  the  vestry  books  of 
the   parishes  were  not  evidence  to 
show  the  right  of  election,  as  it  did 
not  appear  whether   the  incumbent 
was  present  at  the  meetings  they  re- 
lated to.     But  extracts  from  the  re- 


W2   PAYMENT  INTO  COURT. 


POSSESSION. 


gister  of  the  bishop  of  the  diocese 
were  received  in  evidence  to  prove 
the  same  appointments,  as  were  also 
several  entries  of  vestry  meetings  at 
which  the  rector  was  present.  Hart- 
ley V.  Cookct  441 

PARK. 

The  servant  of  an  owner  of  an  an- 
cient park  may  justify  shooting  a  dog 
that  is  chasing  the  deer,  although 
such  shooting  may  not  be  absolutely 
necessary  for  the  preservation  of  tlie 
deer;  and  the  servant  may  justify  the 
shooting,  although  the  dog  may  not 
have  been  chasing  the  deer  at  the  mo- 
ment when  it  was  shot,  if  the  chasing 
of  the  deer  and  the  shooting  of  the  dog 
were  all  one  and  the  same  transaction. 
Protheroe  v.  Mathews,  581 

PARTICULAR  OF  DEMAND. 

It  will  not  prevent  a  plaintiff  from 
giving  evidence  on  a  tpeciiU  count  in 
his  declaration,  that  he  has  not  in- 
cluded that  part  of  his  claim  in  his 
particular  of  demand,  as  a  particular 
is  only  necessary  to  explain  the  com- 
mon counts.  Day  v.  Davies,        340 

PAVING. 

By  the  stat  57  Geo.  3,  c.29,  s.ll4, 
the  commissioners  of  paving  of  the 
metropolis  are  to  enter  their  proceed- 
ings in  a  book,  and  such  entries  are 
made  evidence.  Whether  an  entry  stat- 
ing that  A .  sent  a  letter  to  the  commis- 
sioners, asking  their  permission  to  erect 
a  rail  at  the  side  of  the  street,  is  evi- 
dence of  such  asking  permission — 
Qui^re.  British  Mtiseum  v,FinniSf  4G0 

PAYMENT  OF   MONEY  INTO 

COURT. 

Payment  of  money  into  Court  in 
assumpsit  on  the  common  counts  for 
work  and  labour,  is  an  admission  that 
the  contract  was  with  the  party  suing, 
where  it  appears  that  there  was  in  fact 
only  one  contract.  WalherwRarvson, 

486 


PERJURY. 

See  Insolvent,  1,  ?,  3. 

1  •  If  an  indictment  for  perjury  con- 
tain several  assignments  of  perjury, 
on  one  of  which  no  evidence  is  given 
on  the  part  of  the  prosecution. — The 
defendant  cannot  go  into  proof  to  shew 
that  the  evidence  charged  by  that  as- 
signment of  perjury  to  be  false,  was 
in  reality  true.  Rex  v.  Hcmp^        468 

2.  On  the  trial  of  an  indictment  for 
perjury,  the  witnesses  to  character 
were  asked  "  What  is  the  character 
of  the  defendant  for  veracity  and 
honor?" — and  "Do  you  consider  him 
a  man  likely  to  commit  perjury.*'  Ibid. 

PLEADING. 

See  Bill  of  Exchange,  7. — Bond, 
1. — Caeriee,  1. — Indictment. — 
New  Assignment. 

POACHING. 

1.  ''A  certain  cover  in  the  parish 
of  A."  is  too  general  a  description  to 
sustain  an  indictment  for  poaching, 
under  the  stat.  9  Geo.  4,  c.  69,  Rex 
V.  Crick,  508 

2.  A  count  in  an  indictment  for 
night-poaching  stated,  that  the  pri- 
soners were  in  a  field  called  A.,  for 
the  purpose  of  then  and  there  taking 
game : — Ilefd,  that  the  prisoners  could 
not  be  convicted  on  that  count,  unless 
the  Jury  were  satisfied  that  the  pri- 
soners had  an  intention  of  taking 
game  in  that  particular  field.  Rex  v. 
Capewell,  549 

3.  A  count  for  night  poaching  may 
be  joined  with  a  count  in  sect.  2  of 
the  stat.  9  Geo.  4,  c.69,  for  assaulting 
a  game-keeper  authorized  to  appre- 
hend, and  with  counts  for  assaulting 
a  game  keeper  in  the  execution  of  his 
duty,  and  for  a  common  assault.  Rex 
V.  Finacane,  551 

POSSESSION. 
See  S II I  RE  Mall. 


PRACTICE. 


PRINCIPAL  AND  A6ENT.  633 


POST  OFFICE. 

1.  S.  was  employed  by  a  post-mis- 
tress  to  carry  letters  from  Dursley  to 
Berkeley,  at  a  weekly  salary  paid  him 
by  the  post-mistress,  but  which  was 
repaid  to  her  by  the  post-office: — 
Held,  that  S.  was  a  person  employed 
by  the  post-office,  within  the  stat. 
52  Geo.  3,  c.  143,  s.  2.  But  a  letter 
sent  from  Cardiff  to  Dudley,  and 
which,  it  was  alleged,  was  mis-sent  to 
Dursley,  if  stolen  by  S.,  would  not  be 
a  letter  which  came  to  his  hands  "  in 
consequence  of  his  employment."  Rex 
V.  Salisbury,  155 

2.  Semhle — That  the  words,"whilst 
employed,"  in  sect.  2  of  the  stat.  52 
Geo.  3,  c.  143,  relative  to  stealing  let- 
ters, merely  mean  that  the  party 
should  be  then  in  the  employ  of  the 
post-office;  and  not  that  the  letter, 
when  stolen,  was  in  the  party's  hands 
in  the  course  of  his  duty.  Ibid. 

POSTPONING  TRIAL. 

The  Judge  at  the  assizes  will  not 
postpone  the  trial  at  the  instance  of 
the  plaintiff,  on  the  ground  of  the  ill- 
ness of  a  material  witness,  as  the  plain- 
tiff can  withdraw  his  record.  Maspero  ' 
V.  StrachaTif  514 

PRACTICE. 

See  Certificate. — Electing. — No- 
tice TO  Produce. — Particular  of 
Demand. — Payment  op  Money 
into  Court. — Postponing  Trial. 
— Reply. 

1.  The  plaintiff's  counsel  has  a 
right  to  begin  and  state  the  facts, 
although,  by  a  rule  of  Court,  the 
defendant  is  under  obligation  to  ad- 
mit the  plaintiff's  case.  Thwaites  v. 
Sainsbury,  69 

2.  A  counsel  for  the  prosecution, 
on  opening  a  case  of  felony,  has  in 
strictness  a  right  to  state  in  his  own 
way  a  conversation  supposed  to  have 
passed   between  the  prisoner  and  a 

VOL.  V. 


witness  whom  he  intends  to  call ;  but^ 
in  correct  practice,  the  statement 
ought  to  be  confined  to  the  general 
effect  of  the  conversation.  Rex  v. 
Deeringf  1 65 

3.  A  person  indicted  with  others 
for  an  oflence,  but  against  whom  the 
bill  has  been  thrown  out,  may,  if  he 
be  in  custody  at  the  time  of  the  trial 
of  the  others,  be  placed  at  the  bar  to 
be  identified  as  one  who  was  in  their 
company.  Ibid, 

4.  If  a  letter  be  shewn  to  a  witness 
for  the  defendant,  on  the  voire  dire^ 
to  make  out  that  he  has  an  interest, 
and  the  witness  be  released  and  ex- 
amined, the  Judge  will  not  prevent 
the  plaintiff's  counsel  from  observing 
on  this  letter  in  his  reply.  Paul  v. 
White,  287 

5.  A  counsel,  to  whom  a  retainer 
in  a  cause  has  been  given,  no  brief 
having  been  delivered,  cannot  with- 
draw the  record.  Doe  d.  Crake  v. 
Brown,  315 

6.  Observations  made  by  a  wife  to 
her  husband  upon  a  subject,  which 
afterwards  becomes  matter  of  crimi- 
nal charge  against  him,  and  to  which 
he  gave  no  direct  reply,  may  be 
opened  to  the  jury  by  the  counsel  for 
the  prosecution.  Rex  v.  Smithies,  332 

7.  Rule  as  to  remanets  in  C.P.  440 

PRINCIPAL  AND  ACCESSARY. 

See  Accessary. 

PRINCIPAL  AND  AGENT. 

See  Bribery. — Detinue. 

A  memorandum  indorsed  on  a 
ship's  policy  of  insurance  for  a  change 
of  voyage,  was  signed  by  an  agent  of 
the  insurance  company.  It  was  prov- 
ed that  the  agent  had  signed  similar 
memorandums  on  many  other  poll-' 
cies,  and  that  his  habit  was  to  do  so, 
and  advise  the  company  of  it;  though, 
when  a  new  policy  was '  required,  he 
always  sent  the  proposals  to  the  com- 
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RECEIVER. 


REWARD. 


pany : — Held,  that  this  was  sufficient 
proof  of  the  agent's  authority  to  sign 
such  memorandums;  and  that  the 
other  policies,  on  which  such  memo* 
randums  had  been  signed,  need  not  be 
produced.  Brockelbank  v.  Sugrue^  21 

PRIVILEGED  COMMUNICA- 
TION. 

See  Atsorvey^  6,  7. — Eyidbncb,  8. 
— L1BBL9  2,  3,  4. — Slander. 

PRIZE  FIGHT. 

See  Manslaughter. 

PROMOTIONS,  1,  435,  606. 

RAPE. 

1.  Where  on  a  charge  of  rape  the 
jury  found  that  there  had  been  pene- 
tration, but  that  there  had  been  no 
emission  from  the  prisoner,  the  fifteen 
Judges  held,  that  the  prisoner  was 
rightly  convicted  of  the  rape.  Rex  v. 
Cox,  297 

2.  On  an  indictment  for  carnally 
knowing  and  abusing  a  female  child 
under  ten  years  of  age,  the  best  evi- 
dence of  the  age  of  the  child  ought  to 
be  produced.  Where  an  ofFence  of 
this  kind  was  committed  on  the  5th  of 
February,  1832,  and  the  child's  father 
proved,  that,  on  his  return  after  an 
absence  from  home  of  a  few  days,  on 
the  9th  of  Feb.,  1822,  he  found  that 
the  child  had  been  born,  and  was  told 
by  her  grandmother  that  she  had  been 
born  the  day  before;  and  the  register 
of  baptisms  shewed  that  the  child  had 
been  baptized  on  the  9th  of  February, 
1 822 :  it  was  held  not  sufficient  to 
prove  that  the  child  was  under  ten 
years  old.  Rex  v.  Wedge,  298 

3.  If,  in  a  case  of  rape,  there  has 
not  been  sufficient  penetration  to  rup- 
ture the  hymen,  the  offence  is  not 
complete.  Rex  v.  Gammon,  321 

RECEIVER. 

A  receiver,  appointed  by  the  Court 
of  Chancery,  has  a  right  to  distrain 


for  rent,  without  any  special  autho- 
rity from  the  Court  for  that  purpose. 
Bennett  v.  Robins,  379 

RELEASE. 
See  NBOLiGKNCEy  7. 

1 .  A.,  havinga  cause  of  action  agtiost 
B.,  is  discharged  under  the  Lords'  act, 
but  does  not  execute  any  assignment, 
alleging  that  he  has  no  property.  Af- 
ter bis  discharge,  he  gives  B.a  release: 
this  release  is  good ;  and  therefore,  if 
in  an  action  by  A.  against  C,  it  ap- 
pear that  A.  miffht  sue  B.,  if  he  did 
not  recover  agamst  C,  A.  may,  not- 
withstanding this  discharge,  release 
B.  and  make  him  a  competent  wit- 
ness. Briant  v.  Eicke,  44 

2.  A  defendant  executed  a  release 
to  a  witness;  but,  before  it  was  given 
to  the  witness,  it  was  handed  to  the 
counsel  on  the  opposite  side  for  his 
inspection.  He  objected  to  the  form 
of  it,  and  it  was  altered,  and  the  de- 
fendant re-executed  it: — Held,  that  it 
was  sufficient,  and  that  it  did  not  re- 
quire a  new  stamp.    Alien  v.  Farren, 

513 
REPAIRS. 

See  Landlord  and  Tenant,  3. 

REPLY. 
See  PaACTiCE,  I . 

RETAINER. 

See  Practice,  5. 

REWARD. 

A.  published  a  handbill,  offering 
a  reward  to  any  person  who  would 
give  such  information  as  would  lead 
to  the  discovery  of  the  murder  of 

B.  C.  knowing  of  this  handbill, 
gave   the    information: — Held,   that 

C.  was  entitled  to  the  reward,  al- 
though it  was  found  by  the  jury  that 
C.  did  not  give  the  information  in 
consequence  of  the  offered  reward, 
but  from  other  motives.  Held  also, 
that  the  first  person  who  gives  the 


RIOTOUSLY  DEMOLISHING. 

information  it  entitled  to  the  reward, 
aadtlie  motive  of  such  perton  in  giv- 
ing the  information  is  not  material. 
friitiamt  v.  Caraardine,  56G 

If  two  persons  go  logeilier  lo  give 
the  inforniaiion,  iliey  must  bring  a 
joint  action  for  the  reward.         Ibid. 

RIOT. 
See  Maoibtkate. 
If  parties  assemble  together  for  a 
purpose,  whicli,  if  executed,  would 
make  them  riolen ;  but,  having  aa- 
sembled,  they  do  nothing,  and  oepa- 
rate  without  carrying  their  purpOK 
into  effect,  this  is  an  unlawful  assem- 
bly.  Rexv.Birt,  154 

RIOT  ACT. 

1.  An  indictment  on  the  riot  act, 
1  Geo.  I,  St.  2,  c.  5,  s.  1,  for  remain- 
ing assembled  one  hour  after  procla- 
mation made,  need  not  charge  the 
original  riot  to  have  been  in  ierrorem 
populi.  Rexy.  Jamet,  153 

S.  If  an  indictment  on  the  riot  act 
1  Geo.  1,  at.  2,  c.  6,  s.  1,  for  remain- 
ing assembled  one  hour  afler  procla- 
mation, in  setting  out  the  proclama- 
tion omit  the  words  "  of  the  reign  of," 
which  were  contained  in  the  procla- 
mation read  by  the  magistrate — this  is 
a  fatal  variance.  Rexv.  Wookoci,  516 

3.  If  the  proclamation  be  read  se- 
veral times,  the  hour  is  to  be  com- 
puted from  the  first  reading.       Ibid, 

4.  If  there  be  such  an  assembly 
that  there  would  have  been  a  riot  if 
the  parties  had  carried  their  purpose 
into  effect,  this  is  within  the  statute; 
and  whether  there  was  a  cessauon  or 
not,  is  a  question  for  the  jury.     Ibid. 

RIOTOUSLY  DEMOLISHING. 
6'e«L.C.J.TiNi>AL'BCuAaoE,  265,  n. 
An  indictment  on  the  stat.  7  &  8 
Geo.  4,  c.  35,  a.  S,  for  feloniously  be- 
ginning to  demolish  a  house,  cannot 
be  aupputtcd  unless  the  persons  com- 
mitting ilic  outrage  had  an  intention 


SEISIN: 


685 


of  destroying  the  house;  and  there- 
fore, where  considerable  damage  was 
done  to  a  house  by  a  mob,  who  did 
this  with  an  intention  of  seising  B  per- 
son who  had  taken  refuge  in  the  house, 
this  was  held  to  be  not  within  the  stat. 
Rex  V.  Price,  510 

ROBBERY. 

See  L.  C.  J.  Tindal's  CHAmoB,  p. 

2e7,  n. 

1.  A.  and  B.  were  walking  toge- 
ther, B.  carrying  A.'s  bundle,  when  C. 
and  D.  came  up  and  assaulted  A.  B. 
threw  down  the  bundle  and  ran  to  the 
assistance  of  A.,  when  C,  took  it  up 
andmadeoffwithit.  C.  andD.were 
indicted  for  robbery,  A.  being  the 
prosecutor: — Held,  that  they  could 
iMt  be  convicted  of  the  robbery,  but 
oidy  of  simple  larceny,  as  the  thing 
stolen  was  not  in  the  personal  cus- 
tody of  A.    Rex  V.  FaUimt.         506 

S.  Obtaining  money  from  a  woman 
by  threatening  to  accuse  her  husband 
of  an  indecent  assault,  is  not  robbery. 
Rex  V.  Edmardt.  518 

S.  A.  was  attacked  by  robben, 
who,  after  using  very  great  violence 
towards  him,  took  from  him  a  piece 
of  paper,  on  which  was  written  a 
memorandum  respecting  some  money 
that  ajKrson  owed  him  : — Held,  rob- 
bery. Rex  V.  BingUy.  602 

SEISIN. 

1.  Aperson'sbeingaaaeMed  to  the 
land  tax  for  certain  land*,  is  not  evi- 
dence of  his  seisin  of  these  landa. 
Doe  d.  Staiuburt/  v,  jfrkwrighl,  575 

3.  If  a  person  fells  timber  in  n 
wood,  it  is  priittd  facie  evidence  that 
he  is  the  owner  of  it ;  and  therefore 
any  thing  that  he  says  at  that  or  any 
other  time  as  to  any  one  else  being  th« 
owner  ofit  is  evidence.  Ibid. 

SET  OFF. 
See  Houz  Race. 


SHERIFF. 
See  Bah,  2. 

1.  IfasherifiTdefendaaDactionror 
a  false  retum  as  well  oa  he  can,  he 
may  recover  his  costs  from  the  sure- 
des  of  bis  bailiff  who  executed  the 
writ;  though  he  has  a  verdict  gainst 
him,  on  the  ground  that  evidence  was 
not  produced,  which,  in  another  and 
subsequent  suit  between  other  parties, 
involving  the  same  question,  was  oh- 
Uioed.  FaTebrotker  v.  WoriUy,    102 

2.  Semble,  that,  if  in  such  an  ac- 
tion, after  he  has  obtained  a  rule  nui 
for  a  new  trial,  he  compromises  the 
suit,  with  the  assent  of  tome  of  the 
sureties,  by  paying  a  less  sum  for  da- 
mages than  would  be  recoverable,  and 
a  less  sum  for  costs  than  were  incurred 
— he  may  recover  hit  onm  cottt  against 
the  (urety  who  did  not  assent,  if  it  ap- 
pears that  the  compromise  was,  under 
the  circumstances,  reasonable.     Ibid. 

3.  SembU,  also,  that  in  such  a  case 
the  words  "  costs  of  any  application 
to  the  Court  touehing  or  concerning 
any  matter,  wherein  the  bail  iff  should 
act  or  aiiame  to  act  as  bailiff,"  "ill 
comprise  the  costs  of  an  application  to 
the  Court  to  set  aside  the  judgment 
on  which  the  execution  was  founded, 
the  return  to  which  gave  rise  to  the 
action  against  the  Sheriff.  Ibid. 

4.  A  sheriff  bad  obtained  judgment 
againslA.inanaetiononahail  bond. 
On  this  a  Jf./n.  issued  direcieil  to  the 
coroner.  S.,  who  was  attorney  for 
the  sheriff  and  also  for  others,  in- 
dorsed the  name  of  a  sl^rifl's  officer 
on  the  writ.  The  coroner's  broker 
seized  a  barge  which  was  bought  by 
B.,  and  the  price  paid  to  the  officcrj 
subsequently,  the  barge  was  claim- 
ed by  others,  and  U.  lost  his  pur- 
chase r— He /d,  that  under  these  cir- 
cumstances the  officer  was  not  the 
agent  of  the  sherifl'so  as  to  make  the 
sheriff  liable  in  an  aciion  lor  money 
had  and  received  at  the  suit  of  B., 
although   it  was   proved   to  be  tlie 


SHIRE  HALL. 

Sracticc  at  the  sheriff's  ofHce  to  in- 
arse  the  name  of  the  officer  on  the 
writ.  Harjeant  v.  Cowan,  493 

SHIPPING. 
See  False  RapRESBiTTATiON. 
t.  When  a  ahip  owner,  knowing 
that  a  port  is  blockaded,  enters  into  a 
contract  with  a  merchant  for  the  de- 
livery of  a  cargo  there,  if  he  after- 
wards refuses  to  go,  he  is  liable  to  an 
action  for  the  breach  of  the  contract; 
hut,  whether  the  damages  are  to  be 
nominal  or  otherwise,  must  depend 
upon  the  opinion  of  the  jury  aa  to 
whether,  if  the  vessel  had  gone  to  the 
place,  she  would  have  been  able  to 
get  in.  De  Medeiroi  v.  Hilt,         162 

2.  Thecaplainof  a  ship,  who  gives 
directions  for  repairs,  is  liable  to  the 
tradesman  in  the  6rst  instance,  if  itdoes 
not  appesr  that  any  credit  was  given 
to  the  owners.  Etiery  v.  Cobb,    358 

3.  If  a  person,  who  is  mortgagee 
as  well  as  broker  of  a  ship,  gives  di- 
rections for  repairs  to  be  done,  the 
question  for  the  jury  will  be,  in  an 
action  by  the  tradesman  against  him, 
whether  he  gave  the  directions  only  in 
his  character  of  broker,  or  as  a  person 
having  an  interest  in  the  vessel.  Cat- 
tle V.  Duke,  359 

4.  AVhere  a  vessel,  bound  for  the 
Eaat  Indies,  is  advertised  to  sail  by  a 
certain  day,  and  does  not,  the  ship- 
owner will  be  entitled  to  recover  half 
the  passage  money  of  a  person  who 
refused  to  go,  after  having  engaged  a 
passage,  unless  cither  time  was  of  the 
esscnec  of  the  contract,  or  the  delay 
in  sailing  was  unreasonable.  Yatet  v. 
Duff,  369 

SHIRE-HALL. 
1.  By  a  private  Act  of  Parliament, 
the  shirc-ball  of  G.  was  vested  in  the 
justices  of  the  peace  for  the  county, 
in  trust  to  allow  courts  of  justice  to 
sit  there,  &c.,  and  to  permit  and  sut* 
fcr  it  to  be  used  for  such  otiier  public 
purposes  as  a  major  part  of  the  jua- 
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tices  in  sessions  should  direct.  The 
hall  had  always  been  used  for  the  hold- 
ing of  the  County  Musical  Festivals; 
but  there  was  no  evidence  that  the 
justices  under  the  act  directed  it  so 
to  bo  used : — Ileld^  that  the  stewards 
of  one  of  these  musical  festivals  had 
such  a  possession  of  the  hall,  that  they 
might  justify  turning  out  an  intruder. 
Thomas  w, Marshy  596 

2.  If,  in  answer  to  a  plea  of  justi- 
fication, stating  that  the  plaintiff  was 
intruding  himself  there,  the  plaintiff 
rely  on  his  having  a  ticket  as  giving 
him  a  right  to  be  there,  he  must  re- 
ply that  specially.  Ihid. 

SHOOTING. 

Sec  Manslaughter. — Murder. 

1.  If  an  indictment  for  shooting 
another,  with  intent  to  murder,  &c., 
in  all  the  counts  aver  that  the  pistol 
was  loaded  with  powder  and  a  leaden 
bullet^  it  must  appear  that  the  pistol 
was  loaded  with  a  bullet,  or  the  pri- 
soner will  be  entitled  to  an  acquittal. 
Rex  V.  Hughes y  126 

2.  If  a  pistol  be  loaded  with  gun- 
powder and  balls,  but  its  touch-hole 
be  plugged,  so  that  it  cannot  by  pos- 
sibility be  fired,  this  is  not  "loaded 
arms,"  within  thestat.  9  Geo.  4,  c.  31, 
ss.  1 1,  12.  Rex  V.  Harris,  159 

SLANDER. 

See  Evidence,  4. — Libel. 

If  a  person  has  a  communication  to 
make  to  an  inquest  for  their  informa- 
tion, not  on  oath,  he  is  bound  to  do  it 
in  such  a  way  as  to  satisfy  a  jury,  if 
he  is  afterwards  charged  with  slander, 
that  he  was  only  stating  the  fact  for 
the  information  of  the  inquest,  and 
that  he  did  it  in  a  proper  manner. 
Wihon  V.  Collins,  373 

SMUGGLING. 

SembUy  that  bats,  which  are  long 
poles  used  by  smugglers  to  carry  tubs 
of  spirits,  are  not  offensive  weapons 
within  the  meaning  of  6  Geo.  4,  c. 
108,  8.  56.  Rex  v.  Noakcs,  326 


SPIRITS. 

See  Bill  of  Exchange,  1 . 

STABBING. 

See  Manslaughter. — Murder. — 
Wounding. 

STABLE. 
See  Outhouse. 

STAGE  COACH. 

See  Carrier. — Negligence. 

If  a  person  go  to  a  coach-office, 
and  direct  that  a  place  be  booked  for 
him  by  a  particular  coach,  and  that 
be  done,  and  he  leave  his  portmanteau, 
the  coach  proprietor  will  have  a  lien 
on  the  portmanteau  for  something, 
but  not  for  the  full  amount  of  the 
coach  fare;  but,  if  the  party  merely 
leave  the  portmanteau  while  he  goes 
to  inquire  if  there  be  an  earlier  coach, 
and  no  place  be  actually  booked,  the 
coach  proprietor  has  no  lien  at  all. 
Higgins  V.  Br  ether  ton,  2 

STAMP. 

See  Evidence,  1. — Release. 

1.  A  bond  was  conditioned  for  the 
payment,  on  a  certain  day,  being  a 
year  from  the  date,  of  a  certain  sum, 
with  interest  thereon,  at  the  rate  of 
51,  per  cent,: — Held,  that  a  stamp 
covering  the  amount  of  the  principal 
was  sufficient.  Dixon  v.  Robinson,  96 

2.  A  bond  conditioned  to  pay 
1 ,000/.  on  a  day  five  years  from  the 
date,  and  to  pay  interest,  half  yearly, 
in  the  mean  time,  only  requires  a 
stamp  for  the  amount  of  the  princi- 
pal sum  of  1 ,000/.  Foreman  v.  Jeyes, 

419 

STAMPS,  TRANSPOSING. 

It  was  the  duty  of  the  prisoner, 
who  was  a  clerk  in  the  Stamp  Office, 
to  cut  off  the  corners  of  parchments 
which  bore  the  blue  paper  stamps  al- 
lowed for  as  spoilt  by  the  commis- 
I  sioncrs  of  stamps,  and  to  put  the  blue 
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paper  stamps  and  the  small  pieces  of 
parchment  so  cut  off,  and  which  were 
glued  to  them,  into  the  fire,  without 
separating  them.  Instead  of  doing 
this,  he  separated  a  blue  paper  stamp 
from  the  small  piece  of  parchment  to 
which  it  had  been  glued,  and  glued  it 
to  a  new  skin  of  parchment,  on  which 
the  words  "  This  indenture"  had  been 
written.  The  Jury  found,  that  he  had 
no  fraudulent  intent  when  he  cut  the 
stamp  from  the  skin  of  parchment, 
but  that  he  had  when  he  separated 
the  blue  paper  stamp  from  the  small 
piece  of  parchment;  and  that  he  then 
intended  to  apply  the  stamp  to  a 
parchment  intended  to  be  used  as  an 
indenture: — Held^  that  this  was  a  ca- 
pital offence.  And  it  being  uncertain 
t^hether  the  stamp  so  separated  was 
impressed  before  or  after  die  passing 
of  the  Stat.  55  Geo.  3,  c.  1 84,  it  was 
held,  that  the  party  might  be  properly 
convicted  on  a  count  stating  the  stamp 
to  be  the  impression  of  a  die  made  and 
used  "  in  pursuance  of  the  statute 
made  and  provided  for  denoting  a  cer- 
tain duty,  being  one  of  those  under 
the  management  of  the  commissioners 
of  stamps."  /^eo;  V.  5mi/A,  107 

STEAM  VESSEL. 
See  Neglioemce,  6. 

THEATRE. 

1.  The  2nd  section  of  the  stat.  10 
Geo.  2,  c.  28,  inflicting  a  penalty  of 
50/.  on  persons  performing,  or  causing 
to  be  performed,  plays,  &c.,  without 
letters  patent,  &c.,  is  not  repealed  by 
the  Stat.  5  Geo.  4,  c.  83.  Parsons  qui 
tam  V.  Chapman^  33 

2.  Proof  that  a  party  was  the  act- 
ing manager  of  a  theatre,  and  that  be 
paid  the  salary  of  and  dismissed  one 
of  the  performers,  is  sufficient  proof 
that  he  caused  the  performances;  and 
if  he  caused  the  performances,  it  is 
not  material  whether  he  did  so  as  the 
agent  of  others  or  not.  Ibid, 


TIME. 

Assumpsit  for  necessaries  supplied 
to  the  defendant's  wife.  The  writ 
was  sued  out  in  June,  the  dedaratioi 
being  in  November,  and  the  reood 
dated  in  November: — Held^  thsttbe 
plaintiff  might  recover  for  things  sup- 
plied up  to  the  date  of  the  record. 
JoU  V.  FUher,  514 

TREATING. 

See  Bribery. 

The  treating  act,  7  &  8  W.3,  c4. 
only  applies  to  candidates  and  tbra 
agents.  Hughes  v.  Marshall^       loO 

TRESPASS. 

See  Nbouoencb,  5. — New  Assigs- 

MENT. 

If  a  man  employing  an  officer  it- 
tends  with  the  ofiBcer,  who  seises  is 
his  presence  the  goods  of  a  third  per- 
son under  an  execution  which  he  has 
sued  out,  he  makes  himself  responsi- 
ble for  the  officer's  acts.  And,  um- 
bUt  that  in  such  a  case,  where  he  a 
present  and  interferes,  he  ought  to 
point  out  to  the  officer  what  goods 
are  to  be  taken,  and  what  not;  also, 
if  in  such  a  case  an  unjustifiable  as- 
sault be  committed  by  the  officer,  the 
party  authorizing  the  seizure  will  not 
be  answerable  for  it,  unless  it  be  shewn 
in  some  way  to  have  been  coramitted 
by  his  direction.  Meredith  ▼.  FUx- 
man,  99 

TRIAL. 

See  Postponing  Trial. 

TROVER. 

See  Lien. 

A.,  who  was  paying  his  addresses 
to  a  lady,  lost  her  letters  and  two  me- 
niorandum  books  containii^  remarks 
of  his  own ;  B.  foimd  them,  and  kept 
them,  on  the  ground  that  the  books 
contained  matter  injurious  to  hinit 
and  also  shewed  tlicm  to  others:  A. 
sent  a  person  to  demand  them  of  B., 


VENDOR  AND  PUHCHASER. 

who,  at  first,  refused  to  give  tliem  up 
at  all;  but,  before  the  person  left,  said 
be  would  not  give  them  to  hirn,  but 
would  to  C.  or  D.  C.  went,  and  B. 
offered  to  give  him  the  letters  and 
one  book,  which  C,  after  consulting 
with  A.,  accepted,  saying  that  he  made 
a  sacrifice  to  obtain  the  letters: — 
Hdd,  that  there  was  a  conversion  of 
the  whole;  but  the  verdict  was  only 
for  nominal  damages.  Chndonv.Dm- 
ne/ord,  13 

VENDOR  AND  PURCHASER. 

1.  In  lutumpsit  by  vendee  against 
vendor  to  recover  back  a  deposit  paid 
on  the  purchase  of  real  property,  the 
defendant  at  the  trial  produced  (un- 
der a  notice  to  produce)  the  agree- 
ment which  had  been  signed  at  the 
foot  of  the  conditions  of  sale:— //eU, 
that  it  was  not  necessary  to  call  the 
subscribing  witness  to  prove  the  exe- 
cution of  this  agreement.  Bradthais 
v.  Bennetl,  48 

2.  Where,  in  the  particulars  of  sale, 
properly  was  stated  to  be  held  under 
the  C.  estate  upon  three  lives,  and  it 
appeared  in  an  action  to  recover  back 
the  deposit,  that  one  of  the  lives  had 
dropped  before  the  sale,  and  that  the 
property  was  not  held  directly  under 
the  C.  estate: — Held,  that  the  de- 
fendant could  Dot  call  the  auctioneer 
to  prove  that  he  stated  before  the  sale 
that  the  life  had  dropped;  but  that 
the  defendant  might  give  evidence  to 
shew  that,  before  the  sale,  the  plain- 
lifT  had  read  the  original  lease  under 
which  the  property  was  held.      Ibid. 

S.  A  party  recovering  back  a  de- 
posit paid  on  the  purchase  of  real  pro- 
perty is  not  entitled  to  interest.     Ibid. 

4.  A  purchaser  at  an  auction  can- 
not recover  from  the  vendor  the  ex- 
penses of  preparing  the  deeds  of  con- 
veyance of  the  property,  after  he  has 
refused  to  complete  the  purchase  on 
account  of  the  non- product! on  of  cer- 
tain title  deeds,  though  his  attorney 
prepared  the  conveyances  on  the  faith 
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of  a  note  written  in  the  margin  of  ihe 
abstract  by  the  vendor's  solicitors. 
stating  that  all  the  title  deeds  were 
examined  by  them  on  the  original 
purchase,  and  that,  if  it  should  be  re- 
quired, they  would  apply  to  the  soli- 
citor for  the  original  seller,  in  whose 
custody  they  were.  Jarmaia  v.  Egel- 
ttone,  1 72 

5.  A.  having  agreed  to  buy  certain 
lands  of  13.,  had  paid  part  of  the  pur- 
chase money,  and  was  let  into  posses- 
sion. B.  had  not  executed  any  con- 
veyance:— Held,  that  this  was  a  mere 
tenancy  at  will  in  A.,  and  that  if  B. 
had  made  a  demand  of  possessioti  to 
determine  the  tenancy  at  will,  he  might 
recover  the  lands  by  ejectment.  Doe 
d.  Hiatt  V.  Miller,  595 

UNLAWFUL  ASSEMBLY. 
See  Riot. 

WARRANT. 
A  warrantof  a  justice  of  the  peace 
to  apprehend  a  party,  founded  on  a 
certificate  of  the  clerk  of  the  peace, 
that  an  indictment  for  a  misdemeanor 
had  been  found  against  such  party,  is 
good.  Rex  \.  Stokes,  148 

WARRANTY. 
See  False  Repbesbntation. 

I,  A  receipt  on  the  sale  of  a  colt 
contained  the  following  words  after 
the  date,  name,  and  sum,  "  for  a  grey 
four  years  old  colt,  warranted  sound 
in  every  respect;" — Held,  that  such 
part  as  related  to  the  age  was  a  re- 
presentation only,  and  not  a  warranty. 
Budd  V,  FavrmanttT,  78 

3.  A.  sold  a  picture  to  B.  aa  a 
Rembrandt.       There  was   contradic- 


or  only  a  representation.  The  pic- 
ture was  kept:— /fe/d,  that,  if  the 
jury  thought  there  was  a  warranty, 
and   that  it  was  broken,    then  they 
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WITNESS. 


should  lind  their  verdict  for  that  sum 
which  they  considered  to  be  the  ac- 
tual value  of  the  picture.  De  Sewban- 
berg  y.  Buchanan,  S4S 

WAY. 

See  Highway. 

1.  If  a  person  opens  his  land  so 
that  the  public  pass  over  it  continu- 
ally, theyivould,  after  the  user  of  a 
very  few  years,  be  enlilled  lo  pass 
over  it  and  use  it  m  a  way,  and  if  the 
person  does  not  mean  to  dedicate  it 
as  a  nay,  hut  only  to  give  a  license, 
be  should  do  some  act  to  shew  that 
be  gives  a  license  only.  The  common 
course  is  to  shut  it  up  one  day  in  the 
year,  Britiih  Museum  v.  Finnit,  460 

2.  If  there  is  an  old  way  near  a 
person's  land,  and  by  the  fences  de* 
caying  the  public  come  on  the  land, 
that  is  no  dedication  of  the  land  as  a 
way.  Ibid. 

WITNESS. 

See  Bail,  I Evidence,  8,  7,  1 0, 22. 

— NsoLioEHCE,  7. — Perjury,  2. — 
Release. 

1.  A  defendant's  attorney,  who  has 
been  subpoenaed  on  the  part  of  the 
plaintiff,  may,  at  the  desire  of  bis 
counsel,  remain  in  Court  during  the 
trial  of  the  cause,  although  an  order 
has  been  made  for  the  witnesses  on 
both  sides  lo  withdraw.  Everett  v. 
Lotvdhom,  91 

2.  Questions  may  be  put  on  the 
voire  dire  to  a  witness  by  the  parly 
who  calls  him,  in  order  to  shew  hts 
competency,  though  no  question  tiaa 
been  asked  by  the  opposite  counsel  to 
shew  a  disqualification ;  the  objection 
being  founded  on  the  opening  speech. 
Perry-man  v.  Steggall,  107 

3.  If  the  subscribing  witness  to  the 
acceptance  of  a  bill  of  exchange,  be- 
ing one  of  the  acceptor's  family,  can- 
not be  served  with  a  subpoena  in  con- 
sequence of  the   conduct  of  that   fa- 


mily, the  bill  may  be  read  without  his 
evidence.  Hill  v.  PkiUipi,  356 

WRIT  OF  RIGHT. 
On  the  trial  of  a  writ  of  right, 
though  the  dcmi-mark  has  been  ten- 
dered, the  tenant  must  begin.   Jones 
V.  Brearly,  319 

WOUNDING. 

1.  If  apersoti, for  the  purposeof  ac- 
complishing a  robbery,  wound,  by 
means  ofkicking,  the  skin  of  tbeparty 
whom  he  is  endeavouring  to  rob,  he  is 
punishable  under  the  stat.  9  Geo.  4,  c. 
31,  s.  12,  if  the  jury  find  that  his  in- 
tent was  either  to  disable  or  do  griev- 
ous bodily  harm.  Iiexv.Shadboll,SOi 

i.  A  game-keeper,  accompanied 
by  bis  assistant,  met  four  poachera 
on  tbe  highway,  one  carrying  a  gun, 
another  a  gun-barrel,  and  the  other 
two,  bludgeons.  There  had  been  pre- 
viously two  shots  fired.  The  game- 
keeper said  to  his  assistant  "Mind 
.  the  gun,"  and  the  assistant  laid  hold 
of  it,  and  then  the  gamekeeper  called 
to  another  person;  upon  this  three  of 
the  poachers  knocked  him  down  and 
stunned  him,  and  when  he  came  to 
himsclfhe  saw  ail  of  them  near,  and 
one  said  as  they  passed  bim,  "  D— n 
them,  we  have  done  them  both,"  and 
one  turned  back  and  cut  him  on  the 
left  leg,  and  all  then  ran  away.  It 
was  objected, ^rs(,  that  the  wounding 
of  the  leg  was  the  act  of  one  alone, 
and  there  was  no  evidence  to  shew 
which  of  them  it  was ; — tecondly,  that, 
from  the  expressions  used,  it  was  evi- 
dent that  both  were  thought  to  bedead, 
and  there  could  be  no  intent  to  murder, 
&c.;— thirdly,  \h»i  the  prisoner  being 
on  the  highway,  the  gamekeeper  and 
his  assistant  had  no  right  to  interfere 
with  them.  The  prisoners  were  con- 
victed, and  the  Judges  held  the  con- 
viction right.  Itcx  V.  IVarner,       525 
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